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ARGUED and DETERMINED 

| IN THE 

Court of KING's BENCH, 
wr 

Trinity Term, 


In the Twentieth Year of the Reign of Georce IIT, 


—— ts —_ a __ at 
_ _ _ 
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STRACY and Another, Aſſignees of Bisnor, a 
Bankrupt, again/? HULSE and Others. 
HIS was an aCtion of treſpaſs againſt Ful/e and Ber- 


7 yon, two juſtices of the peace, and Barthrop an ex- 

ciſe-officer. It was tried at the laſt aſſizes for the 
county of Eſſex, before ASHHURST, Fuftice, when a verdict 
was found for the plaintiffs, with 59/. 65. 4d. damages, 
ſubjeC& to the opinion of the court, on a caſe which itated 
as follows : 

A commiſſion of bankrupt was iſſued againſt Bi/hsp, 
(who was a candle-maker,) on the 4th of February, 1779, 
and his eſtate aſſigned to the plaintiffs on the 17th of that 
month z the act of bankruptcy having been committed on 
the 29th of January preceding. On the 4th of March, an 
information was exhibited againſt him, before the defend- 
ants Hulſe and Benyon, for not paying 29/. 13s. 2d. the 
ſingle duties then due and payable, for candles made by 
him, between the gth of Noveinber and the 23d of De- 
cember 11778. On the ſame day on which the information 
was exhibited, he was ſerved with a ſummons to attend the 
juſtices on the 6th of March, which he did; and then ac- 
knowledged, that the fingle duties were due, and unpaid 
whereupon they convicted him in the penalty of double 
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If a candle. 
maker, being 
in arrear for 
the fingle du- 
ties, becomes 
a bankrupt, 
and 1s cor. - 
vitted 2fter 
the aſhgnment 
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the double du- 
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and materials, 
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his affignees 


and they may 


be dittrained, - 


[412] 


duties, amounting to 509/. 65. 4d.; and ifſued their war- 


rant to the defendant Barthrop, and another exciſe-officer, 
&« authorifing and commanding them, and every of them, 
« that upon all the candles, and all the materials and utenſils 
© for making of candles, in the cuſtody of Bifhop, or any 
« perſon or perſons in truſt for him, they thould levy the fum 
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© of 59/. 6s. 4d. recovered againſt him, for a certain of- 


CASES IN TRINITY TERM 


& fence committed by him againſt the laws and ſtatutes of 
« exciſe, whereof he ſtood convicted ;” then directing a 
ſale, if they ſhould not be redeemed within fix days; and 
11 there ſhould be any overplus, to render it to Biſhop. By 
virtue of this warrant, the officers diſtrained the goods in 
the declaration mentioned, (being candles, materials and 
wlenſt [s,) which were before, and at the time of, the diſtreſs, 
in the poſſeſhon of the plaintrffs, as aſſignees. When Bi- 


ſhop appeared before the juſtices, he informed them, that 
he was a bankrupt, and could not pay the duty ; and that. 


his effects had been aſſigned, under the commiiſion, to the 
plaintiffs. After the diſtreſs, the plaintiffs tendered the 
ſingle duties to Barthrop, which he refuſed to accept. 

'The queſtion was, © Whether the ſaid goods were liable 
&©& to be diltrained for the ſaid double duties under the cir- 
© cumſtances of this caſe ?” 

There were two arguments; the firſt in Eafter term laſt, 
on Friday, the 211t of April, by Mingay, for the plaintiffs, 
and Erſkine, for the defendants ; the other this day, by 
Morgan, for the plaintiffs. Peckham, was for the defend- 
ants, but the court thought it unneceſſary to hear him. 

The queſtion turned upon the conſtruction of certain 
clauſes in the ſtatutes of 12 Car. 2. c. 24. I5 Car. 2. c. 11. 
and 8 Anne, c. 9. 

By 12 Car. 2. c. 24. $ 45- the juſtices are authoriſed and 
required to ifſue warrants for levying the forteitures, penal- 
ties, and fines, impoſed by that act, (which relates to the 
exciſe on beer and other liquors,) 72 the goods and chattels 
of the offender ; and. to cauſe fale to be made of the ſaid 
goods and chattels, (if not redeemed within a limited time,) 
rendering to the party, the overplus, if any be. _ 


By 15 Cer. 2. c. 11. $ 13. all the brewing veſſels, and 


utenſils for brewing, into whoſe hands ſoever they ſhall 
come, and by what conveyance or title ſoever they ſhall 
be claimed, ſhall be liable and ſubjeCt to, and are thereby 
charged with. all the debts and duties of exciſe, mn arrear, 
and owing by any perſon or perſons, for any beer or ale 
made within the ſaid brewhouſe ; (that 1s, the brewer's 
common and uſual brewhouſe (a); ) and ſhall alfo be ſub- 
ject to all penalties and forfeitures incurred by ſuch perſon 
or perſons, ſo uſing the ſaid brewhouſe, for any offence 
againſt the laws and ſtatutes for exciſe; and it ſhall be law- 
ful, in all caſes, to levy debts and penalties, and uſe ſuch 
proceedings againſt the utenſils therein contained, as it 
might be lawful to do, in caſe the debtor or offender uſing 


the utenſils, had been truely and really the owner and pro- 


prietor of the ſame. 
By 8 Anne, c. 9. (made perpetual by g Anne, c. 21. $ 7.) 
the exciſe on candles was introduced z and by F 9g. of ſe 
acts 


(2) $ Te 


IN THE TWENTIETH YEAR OF GEORGE 11T. 
act, all makers of candles, who ſhall refuſe or neglect to 
pay the duties, are to torieit double the tum, 

'The ſame ſtatute, $ 19. enacts, that all the candles, and 
all the materials and utenfils for the making of candles, in 
the cuſtody of any maker or makers of candles, or of an: 


perſon or perſons, to the uſe of, or in truſt for, ſuch 
maker or makers of candles, ſhall be liable and ſubjeEt tog 


and are' thereby made chargeable with, all the debts and 


duties, for candles, -n arrear, and owing by ſuch maker or 
makers, for any candles by him, her, or them, or in his 


or their working houſe, or places aforeſaid, (enumerated 


$ 6.) made, and ſhall alſo be ſubject to all penalties and 
forfeitures incurred by ſuch perſon or perſons.1o uſing ſuch 
work-houſe, or other place, for any offence againit this 
act, relating to the ſaid duties upon candles; and that it 
ſhall and may be lawiul, in all ſuch caſes, to levy debts 
and penalties, and uſe ſuch proceedings, as may lawfully 
be done by this act, in caſe the debtor or offender were the 
true and lawful owner of the ſame. 

And, by 5 27. it is enacted, © 'That all and every the 
« powers, authorities, directions, rules, methods, penal- 
« ties, forfeitures, clauſes, matters, and things,, which 
« in and by 12 Car. 2. & 24. or by any other law now in 


« force, relating to the revenue of exciſe upon beer, ale, or 


< other liquors, are provided, ſettled or. eſtabliſhed, for 
< managing, raiſing, levying, colle&ting, regulating, or 
< recovering, adjudging, Or aicertaining the duties thereb 

& granted, or any of them, (other than in ſuch caſes, far 
« which other penalties and proviſions are made and preſcrived 
Mt by this af, ) ſhall be exercited, practiſed, applied, ufed, 
& and put in execution in and for the managing, levying, 
<« collecting, mitigating, recovering, and paying the ſaid 


<« duties upon candles hereby granted, as fully and ef- 


vc 


feCtually, to all intents and purpoſes, as if all and every 
cc 


the ſaid powers, &c. were particularly repeated, and 


* again enacted in the body of this act.” 


After the rſt argument, BULLER, 7#/tice, obſerved, that 
it was clear the action would not lie. againft the ;u/tices, bee 
cauſe the warrant followed the words of the aCt of par- 


hament ; and: therefore, 1t the goods diſtrained were not | 
liable, the officers had acted without any authority. "The 


reſt of the court ſeemed to be of the ſame opinion, and the 
counſel for the plaintiffs gave the caſe up as to the defend- 
ants Hulſe and Benyon. 


But, with regard to the legality of the diſtreſs, they in- 


fiſted, that, as the aſſignment had been made before the 
conviction, the goods were no longer in the nog of the 


maker, nor of any body in truit for him, but in the hands of 
the aſſignces as truſtees for the creditors 3 and, therefore, 
they were not liable to be diſtrained under the 19th fection 

''B 2 "of 
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penalties, as he had at common law, or under the ſtatute 


of diſtreſs, the goods were not liable. Indeed the very 


_ given by the one to cafes under the other. "That the ge- 


CASES IN TRINITY TERM 
of 8 Anne, c. 9. This ſeCtion differed, they ſaid, materially 
from 15 Car 2. c. 11. $ 13. which ſubjects brewing utenſils 
to the duties and penalties 1mto whoſe hands ſoever, or by 
whatever title, they fhoutd come. "There might be a good 
reaſon for the diiference between the two proviſions. By 
t5 Car. 2. the beer and materials are not made liable z and, 
as to the brewing utenſils, they are of a bulky nature, and 
of great value, not liable to be often ſold or transferred ; 
and, therefore, purchaſers might be expected to enquire 
what liens there are upon them ; whereas candles, and ma- 
terials for candles, are the daily ſubjects of fale; and it 
would be highly inconvenient, 1t they could be followed for 
the duties and penalties into the hands of third perfons. If 
the law were ſo, no perſon could ſafely purchaſe candles, 
or any thing employed in making them, in open ſhops. 
Fhe 27th ſection of the ſtatute of Queen Anne did, indeed, 
extend all the penalties and modes of recovery mentioned 3 In 
former exciſe laws to the caſe of candles; but, by the ex- 
ception in the ſame ſection, this was only to be in caſes 
for which no penalties or proviſions were enacted by the 
ſtatute of Queen Anne itſelf; and the preſent was a caſe 
where a new proviftion was made by that aCt ; the candles 
and materials being thereby rendered hable, which beer, or 
the materials for brewing, are not by the act of 15 Car. 2. 
The 19th ſection of the aft of Queen Arne, only meant to 
give the King the fame remedy by diftre/5 for the duties and 
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of 33 Hen. 8. c. 39. by a writ of extent; and as an extent 
does not, in the caſe of bankruptcies, attach on the goods, 
if 1ffued after the aſſhgnment, nor, in the caſe of ations, 
if after judgment z (which laſt point was ſettled in the late 
caſe of Uppom v. Somner m the Common Pleas (a); ) ſo here 
the aſhgnment being previous to the conviction and warrant 
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clauſe in the warrant, directing the overplus to be paid to 
Biſhop, ſhowed, that this diſtreſs could not be juſtified ; for 
how could he be entitled to the overplus of goods not his 
property, but veſted in the aſlignees to be diſtributed among 
his creditors ? 

On the part of the defendants, the law with regard to 
exterits was admitted to be as ſtated ; but it was ſaid, that . 
it could not affect this queſtion, which depended on the 
words of the exciſe ats; and that there was no ſubſtantial 
difference between the two clauſes of 15 Car. 2. c. 11. and 
8 Anne, c. 9.; or, if there was, the general proviſion in 
$ 27. of the aCt of Queen Anne, extended every remedy 


neral policy of all the exciſe laws, is to give a hen upon 
the 
(a) C. B. A. & ZE. 19 Geo. $2 Black. 1251. 1294. 


IN THE "TWENTIETH YEAR OF GEORGE 1. 


; 4r5 
ially MT he ſubjeQ-matter of the duty, and the utenſils employed; x 780, 
nfils WF and with regard to malt, (the firſt a&t concerning which ___ 
ry by was 13 Will. 3. c. 5.) it had been decided by the court of S$STracy 
700d Exchequer in two different caſes, vis. the Attorney General againſt 
By v. Senior, and Rex v. Fowler, that, though there has been HULSE, 
and, an aſſignment under a commuhon of bankrupts, it continues 
and liable in the hands of the aſſignees, 
red; Lord MANs$FIELD,—This caſe, by admiſſion, gives up a 
Juire great part of the argument we have heard ; for it admits, 
mMa- that the goods in the hands of the afſignees, were liable to 
d it the ſingle duties. We think the queſtion depends entirely 
d for on the 19th ſection of the act of Queen Anne ; and it 15 
clear, by that ſection, if the goods diſtrained were liable 
lles, to the ſingle duty, that they alſo were to double duty. 'Vhe 
OPS. queſtion therefore is, whether the af/zgnees do not, by pri- 
eed, vity, ſtand in the place of the bankrupt as to all the reſt of 
d in the world. . 'They are his repreſentatives. Every equit 
EX that would affect him, they are liable to, If he has pledged, 
ales they muſt redeem. They cannot have the wife's cþg/e in 
the aim, without making a proviſion for her, 'Fhe cafe of [| 416 }] 
caſe 


third perſons, who have bought candles, 1s very different. 


1dles "The warrant does not reach them. "This 1s not a new 
z or queſtion. It has been repeatedly determined in the Ex- 
Fo 2. chequer, that as to this ſort of lien, the aſlignees and the 
t to bankrupt are the ſame. 'The caſes of 7he Attoracy General 
and v. Senior (1), and Rex v. Fowler (2), are in point. 

tute 


(1) That was an information, in the 
court of Exchequer, in 1739, by the 
Attorney General, (Sir Dudley Ryder,) 
againſt Sexior, a bankrupt, and his 
two aſlignees ; which ſet forth, : that 
Senior, (being a maltfter,) between 
Tune 1737, and the May before the 
filing the information, made malt for 
ſale, for which a duty of fſixpence in 
buſhel ought to have been paid ; and 
that, in Zanuary 1737, A commiſſion of 


d to the time of his bankruptcy, he was in- 
that debted in divers ſums for duties on 

the malt, and was poilcſted of ſeveral quan- 
ntial tities of malt, for which no duties had 


been paid ; that the aflignces had diſpo- 
ſed of that malt, part of which had been 
Charged with the duty by the officer, 
and part not; and that the duty for 
the ſame was ftill owing ; that the ai- 
iignees had been applied to for pay- 
ment, and had negleed to pay, and 


bankruptcy iſſued again{t him ; that, at 


refuſed to diſcover the quantity kr 4 


'The Pgſtea to be delivered to the defendants, 


kad poileſſed themſelves of ; and pray- 
ing a diſcovery of the quantity of malt 
the bankrupt was poſlefled of at the 
time of the bankruptcy, and whether 
the ſame was then charged with the 
daty, and how much mait came to 
their hands for which no duty had 
been paid, and how much the duties 
amounted to, and that they might pay 
the ſame to the King's uſe. | 
The bankrupt, by his anſwer, ad- 
mitted, that at the time of his bank= 


Tuptcy he was indebted for malt duties 


937. and was then poſleſſed of 724. 
buthels of malt, which was ſurveyed 
and charged with the duty, but no 
part thereof paid. The aſſignees ſaid, 
that an aſſignment was made to them 
on the 24th of January; that they 
poſſeſſed and ſold 724 buthels of malt, 
the duty on which amounted to 18/. 
12 5.; that they had no notice of the 
debt due to the Crown, until after 
they had fold the malt ; that, after- 
3 wards, 
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wards, they had notice, 
but refuled to pay, not 


GT . . » > 6 
thinking taemtelves h- 
ym" able ; that, by the 
HULSE. bankruptcy and aiign- 


ment, they were adviſ- 
ed the property of the plaintiff*s ef. 
feats were diveſted from him, and le- 
gally veſted in them, without notice 
of the King's debt, and before any 
ſtep was taken on his behalt to attect 
the property, or render tC bankrupt's 
effects liable to the demands of the 
Crown. : 7 
The Attorney General replied ; and, 
on hearing him, and the Solicitor Ge- 
zeral, for the Crown, and Vir. Pooth, 
and Mr. Iilbraham, for the defend- 
ant, it was referred to the Deputy 
Remembrancer, to examine, and re- 
port to the court, what quantity of 
malt had come to the hands of the 
afſignees which belonged to the bank- 
rupt, and to take an account of the 
value thereof, and likewiſe of what 
money. was in arrear from, and due 
and unpaid to his Majeity by, the 
bankrupt, for the duties on the faid 
malt ; or on any other, and what, 
quantity of malt made by him at the 
time waen the aflignees took poſizflion 
of the malt belonging to him—all juſt 
allowances to be made—the caule to 
continue in the paper till the report, 
On this order the afſignees fubmit- 
ted, and paid the duty, and no farther 
proceedings were had, 
(2) The caſe of Rex v. Fowler came 
on in 1779. On the 19th of May, 
1778, a commiſſion of banxzrapt Uucd 
agamſt Fcavler, who was that day 
found a bankrupt, and, a provitonal 
afiznment executed to the meljenger, 
On the 2oth of May an extent 1tfued 
againſt him, upon an inquiiition taken 
that morning, for above 2300/. due for 
malt duties, direted to the ſheriff of 
$4felk, who, by virtue thereof, entered 
on the bankrupt's premiſes, and ſeifed 
upwards of the value of 2300/. The 
aſlignees applicd to the ſolicitor of the 
Exchequer, and to the ſheriff to with- 
draw the extent, and deliver up the 
'malt. This not being done, they pre- 
ſented a memorial to the commiſlioners, 


CASES IN TRINITY TERM 


requeſting that the money 
ariling from the fale of the ['417 } 
malt might be paid over to 

them, the malt having been fold by 
the ſheriff under a writ of Yendition: 
exponas, Which had iſſued on the return 
of the extent. Upon this a rule was 
made by the court of Exchequer, on 
the motion of Mr. Kenyon, that the 
Attorney General ſhould ſhew cauſe, why 
the aflignees ſhould not be at liberty 
to enter their claim of property to the 
malt, notwithſtanding the time for ſo 
doing was expired ; and to plead to 
the writ of extent, the money in the 
mean time to remain in the ſheriff's 


hands. * - | | 
"The Attorney General did not mean 


to thew caule ; ſo that the aſflignees 


vioaid have pleaded, and the matter 
have come before a jury ; but none of 
the facts being diſputed, it was azreed, 
taat the Attorney General ſhould brin 
on the queſtion on the validity of. the 
extent, in the form of ihewing cauſe. 

The counſel for the affignces relied 
on the eftect of the aflignment under 
the commiſſion of bankruptcy, and the 
change of property. "They admitted, 
that they were liable for the duties on 
the malt of which they poſſeſſed them- 
ſelves; but, as to other duties in ar- 
rear, they contended they were not 
liable. They relied alſo on the differ- 
ence m the words of 15 Car.-2.c.-11. 
$ 13. with reſpect to the exciſe on beer, 
by which it is enacted, © 'Ohynr all 
* and every the brewing utenſils, into 
*« woe hands foever they ſhall come, 
« and by what'conveyance or tithe they 
« ſhail be claimed, &&c.” and riinfe of 
13 Hil. 3. c. 5.45 18, (tlie fir fla- 
twte impoling a _daty on malt,) which 
vere not, they ſaid, of fo exteniive an 
import, 

For tie Crown, the caſe of Rex v. 
Senior, and ſeveral other Gaeterminations 
of the ſame fort, were citcd : And 

'The court determined, that the ex- 
tent was legal; and that the malt in 


the hands of the aflignees was liable to. 


all the duties in arrear ; and the rule 
was diſcharged. | 


'The 18th ſeftion of 13 7/71, ; FL 
(the proviſions of which a& have been 
| renewed 
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renewed annually ſince 1 Anne, fe. 2. 
c. 3.) is as follows: © © All malt in 
« the cuſtody of any maker of malt, 
ſhall be liable and ſubject to, and 
« are hereby made chargeable with, 
« all and fingular the debts and duties 
« of malt in arrear, and owing by any 
«« perſon or perſons for any malt made 
«« by ſuch maltſter, or within his malt- 
« houſe; and ſhall alſo be ſubje& fo 
«« all penalties and forfeitures incurred 
« by ſuch perſon or perſons ſo uſing 
ſuch malthouſe, for any offence a- 


c 


Lo 


c 


a 


BURNELL againſ/ MARTIN. 


cc 
cc 
cc 
«c 
ce 

ce 
cc 
ce 


ce 


ce 
ce 


gainſt the laws rela- 1780, 
ting to the duties / 


on malt ; and it ſhall <r,acy 
be lawful in all caſes againſt 


to levy debts and HULSE, 
penalties, and uſe 

tuch proceedings againſt ſuch malt 
as 1t may be lawful to do in caſe 
the debtor or offender were the 
true and real owner of the ſame 
malt.” — The 17th ſe&tion is in the 


ſame words, mutatis mutandis, with the 
27th ſection of 8 Arne, c. 9. 


Tueſday, 3oth 
May. 


MOT70Y, by G. W. uſon, for a rule to ſhew cauſe, why A party having 
the defendant ſhould not be diſcharged out of cuſtody a mortgage 
on filing common bail, upon an afhdavit, ſtating, 'That, 090 OY a . 
having borrowed 3o0/, of the plaintiff he had given him by INGg: PEP 20 


curity for the 


way of ſecurity, a mortgage of a term for forty-five years of (ame debt, 

an eſtate let at 4o/. a year, and alſo a bond ; that, the in- may bring an 
tereſt being in arrear, the plaintiff had filed a bill of fore- 2x ns 

cloſure, had ſoon after got into poſſeſhon of the eſtate, and Gong 20G: Be 


reſt the de- 


had ſerved the defendant with a ſubpena to hear judgment as fendant, pend- 
on the 29th of May; after which ſervice he had arreſted him ing a ſuit in 
in an action on the bond in this court ; and that the mort- quiy on a 
gaged premiſes were an ample ſecurity for the debt. Lord OE Onutte 


 MaNsFIELD ſaid, the motion could not be complied with, [ 418 ] 


for that it had been ſettled over and over again, that a 
perſon, in ſuch a caſe, 1s at liberty to purine all his reme- 


dies at once ; and the rule was retuicd, 


The Kins ag 


ainſt the Inhabitants of FRAMP- dawned 
TON on SEVERN. $09 Os 


mFWO juſtices remoyed the wife and child of Samuel Ai- A certificated 
nett, (he having left them,) from Frampton to Tretherne. Pt m _oring 
On an appeal to the quarter-ſeſfions for Glouceflerſbire, the {| OE 


order of removal was quaſhed, by an order now removed 


certitying , 
pariſh, and re» 


into this court, which ſtated as follows :—In the year 1751, mained there 


his wife, to be ſettled in Tretherne, under which certificate 


the pariſh of Trezherne granted a certificate to the pariſh of 18 years, a ſon 
Frampton on Severn, acknowledging 


Fob Minett, and: Ann who was born 


to him there, 
during that 


they lived in Frampton till the latter end of 1753, or the time, being 
beginning of 1754, when they voluntarily returned to Tre- hired and ſerv 


 therne, and had afterwards a ſon, named Samuel, born there. '\s * YT 
Feb Minett, the father, continued to live in Tretherne, tor 
17 or 18 years; when, having a relation in Frampton dead, a tettiement by 


B 4 


the pariſh cer- 
tified ro, gains. 


he ſuch hiring 
and {ervices 


413 CASES IN TRINITY TERM | C+ 
1780, he went by himſelf, (his wife being dead,) to poſſeſs him= BW 
ſelf of the effects, and remained there about ſix months, 
The King when being taken ill, he was, by the pariſh of Tretherne, 
againſt recommended to Glqucefter Infirmary, and there died. But 
FrxamPTON. before he went to Frampton, to take poſſeſſion of his re- 
lation's effe&s, Samuel, the ſon, was hired for a year to 
Robert Virry, in Frampton, and lived with him for two or 
three years. On going out of Y:rry's ſervice, he was hired 
again in Frampton, to Richard Clutterbuck, and lived with 
him for two or three years, and till after his father died. 
'Fhe ſon afterwards married, and had a child, and his wife 
and child were the paupers who were removed by the two 
| Þ} Juſtices. | To 
| hs Dunning had begun to ſhew cauſe why the order of ſeſ-. 
f | ſions ſhould not be quaſhed, and eited Rex v. Sowerby (a), 
I and Rex v. Taunton St. Mary Magdalen (b), but Lord 
} | MaxsFiELD directed the counſel on the other fide to go on. 
PF | Howorth, and Clyford, im ſupport of the order of re-= 
[ 419 ] moval, obſerved, that, in the cafe of Rex v. Taunton, the cir- 


& 


; cumitances were very particular. 'The extraordinary length 

i: of time during which the certificate had ſlept, was con- 

Þ ſidered as a waver of it : but they ſeemed to doubt the law 
x 


No , of that caſe, It had been ſettled, they ſaid, in later cafes, 
i | (as in Rex v. Spotland (c),) that a voluntary removal of a 
+ certificated perſon from the pariſh to which he has been 
WY certified, will not vacate the certificate 3 and this without 
TH _ any regard to any interval or length of time. If a pauper 
== can, by length of time, defert and annul a certificate, how 


is the line of hmitation to be drawn ? If a month's abſence 
from the parith will not do, will a year, ar 10 years, or 
18 years ?- By analogy to the ſtatute of limitations, 20. 
years, at leaſt, ought to be required, Here, the certifying 
pariſh did not look upon the certificate as at an end; for they 
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(iſ recommended the father to the Glouceſter Infirmary, con,- 
'Þ ſidering him ſtill as their pariſhioner, 
'W Lord MaNnsFIELD,—The exact cxrcumſtances of this caſe 
'Þ have not occurred before, though the principle of deſertion, 
'W by long diſuſe, 1s to be found in that of Taunton. But, 
F | here, there was no faith given by the pariſh of Frampron to 
Nt the certificate, as to Samuel, whom they never heard of till 
" | | he came there as an emancipated perſon. The caſe feems 
T | to be much ſtronger than that of Taunton. 
WilLEs, and ASHHURST, 7r/lices, of the ſame opinion. 


BULLER, Fuf/tice,—I am of the ſame opinion. "There 
are no reaſons ſtated for the judgment in Rex v. Spetland, 
and it does not appear, either that the court meant to con- 
tradict, or that the deciſion did contradict, the caſe of Rex 
Ve T aunton. | | 
_ 'The order of ſeſſions confirmed. 


(a) H, 24 Gee. 2. Burr, Settl. Ca, (5) T. 29& 30 Gee. 2. 1b, No.129; 
No. 1 Jv, | (-) H.s G, Zo Burr. SEttu, CO No. 1 {7% 
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FURLY aga:nſ/ NEWNHAM. 


Þ* laſt Hilary 'Term, Baldwin had moved for a writ of 
habeas corpus ad teſtificandum, to bring 'up an American, 
who was a prifoner in the 4:// priſon at Plymouth, to 
give evidence on the part of the plaintiff, in an inſurance 
cauſe, he being the only witneſs in England, who could 
prove the capture. 'The court thought there could be no 
habeas corpus to bring up a priſoner of war; and the S9- 
Jicitor General mentioned a caſe where. ASTON, * Juſtice, 
had delivered an opinion to that effect. Lord MansFiELD 
ſaid, the preſence of witneſſes under like circumltances, 
was generally obtained by an order from the ſecretary of 
ſtate. But it ſeems application had been made for ſuch 
an order in this caſe, without ſucceſs. Afterwards, (m 
this term,) a rule was granted, to ſhew caufe, why the 
defendant ſhould not conſent, either to admit the fact of 
the capture, or that the priſoner ſhould be examined on 
interrogatories. If this conſent ſhould be refuſed, the 
court ſaid they would put off the trial, from time to time, 
to give the plaintiff an opportunity of filing a bill in 


Equity. 


This day, the firſt part of the rule was made abſolute, 
the plaintiff agreeing to produce all the letters he had re- 
geived concerning the matter in litigation, 


The KiNG agan/? Corrs, 


N attachment had iflued againſt Coles, late ſheriff of 
Southampton, for not returning a writ. Afterwards, 
Cooper obtained a rule to ſhew cauſe, why the attachment 
ſhould not be ſuperſeded, on the ground that the rule to 


' return the writ had only been ſerved on the under-ſheriff's 


agent in town. 

Runnngton now ſhewed cauſe, and ſtated, that it was 
the conſtant practice to ſerve rules directed to the ſheriff 
of London, Middleſex, and Surry, only on the agents. 

This was admitted on the other fide, but the practice 
was ſaid to be founded on this, that the offices of the 
agents for the under-ſherifts of thoſe counties, are, in 


truth, conſidered as the offices of the under-ſheriſfs them- 


ſelves; but, if the rule were ſerved on the agent, any 
where but at the office, the ſervice would be bad even in 
the caſes of London, Middleſex, and Surry. Beſides, as 
Iix days were only given, after the ſervice of. the rule, to 
return the writ, it would be impoſſible to obey it in diſtant 
gounties, if ſeryice on the agent were ſufficient. 


'The rule made abſolute, 


41g 
I 780. 
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Wedneſday, 
31it May. 


The court 
will not grant 
a habeas corpus 
ad teſtificandum 
to bring up a 
priſoner of 
war. If a 
party refuſe 
10 conlent to 
the examina» 
tion of a wit. 
nels to an ef- 
ſential fact by 
commithon, 
waere his pre- 
ſence cannot, 
be obtained, 
or-to admit 
the tact, the 
court will af- 
{11tt the other 
party, by put. 
ung oft the 
ti1al. 
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Wedneſtay, 
31k May. 


Tf a rule be 
obtained a»: 
gaink the ſhe- 
riff to return 
a writ, ſer- 
vice on the 
under-ſheriff's 
agent 1n town, 
is not {uth- 
cient, 
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Thurſday, 


$i{t June.; 4 


If a pariſh, 
conſiſting of 
ewo diſtricts, 
which are 
bound to re- 


air ſeparate» 


y, be con» 
victed for not 
repairing the 


road in one of 


the diſtricts, 
the other diſ- 
trict having 
no notice of 
the jndift- 
ment, the 
court will | 
conhder it as 
being ſub- 
ſtantially the 
conviction of 
the ore dif- 
tri&t, and if 
the fine be le- 
vied on an 
inhabitant of 
the other, 
wiil grant a 
ſpecial mandas 


rus for a rate . 


ty be levied 
on the diſtri 


bound to re- 


pair the indit- 


ed part of the 
road. | 
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The Kine again? TowNSHEND, and 
Another, 


FHE pariſh of King /ey, in Staffordſhire, conſiſts of two 

diſtricts, or townſhips, viz. Kingſley and Wiflcn. An 
indiQtment had been preferred againit the pari/h, for not 
repairing the highway running through it, to which there 
was a plea of not guilty; and the pariſh had been con- 
victed, and a fine impoſed. "This fine was levied upon 
one Morris, an inhabitant of the townſhip of Wifton-; 


but it was now ſworn, on the part of the inhabitants of 


that townſhip, that they had no notice of the indictment, 
the defence being made only by the other diſtrict ; and 
that the part of the road which was out of repair, lay 
entirely m that other diſtrict. Theſe facts were contra- 
dicted, (though not very direEtly,) by the afhdavits on the 
other ſide, AZorris having applied to the juſtices in their 
ſpecial feſhons, under the proyifion for that purpoſe, in 
the late general highway aCt (a), a warrant was there 
made for 2 rate, (to reimburſe him,) on the,inhabitants of 
the townſhip of Kingſley, which rate haviſhy been made 
and confirmed by two juſtices, and the court of King's 
Bench having been moved for a mandamus to the ſurveyor 
of that townthip to collect and levy it on the inhabitants 
thereof, a rule to ſhew cauie was granted, which was 
argued this day, by Bearcrs?, and Cowper, againſt the 
rule, and Dunning, in ſupport of it, 

It appeared, from the efidavits on the part of TV iftor, 
townſhip, that the inhabitants of each of the two diitricts 
are bound, by prefcription, to repair only ſuch part of the 


_ lighway as 1s ſituated 1n their reſpective diſtrits. 


Againſt the rule for a mandamus, it was argued, that, as 
the indictment and conviction were of zhe whole pariſh, 
the rate was yoid, for that the juſtices were only autho- 
Tiſed by the act to direct a rate to be made on the pariſh, 
townſhip or place, preſented or indifted. It the townthip of 
Wiſton was intitled to the exemption they now claimed, 


they ought to have appeared, and pleaded ſpecially to the 
indictment, | BE. 


Lord MANsFitLD abſent, 


WitlLiEts, and AS$HHURST, Pufitces, were of opinion, 


that they were not ſo tied down by the wording of the 
ſtatute (5), but that they might conſtrue it agreeably to 
the juſtice of the caſe in the preſent inſtance. "That the 
words would admit of ſuch conſtruction, "That, as it 


Was 


(4) 13 Geo. 3. 6.78. $ 47+ (2) $45 & 47. 
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was ſworn dire&tly on the part of Wifton townſhip, (and 
not. expreſsly denied on the other fide,) that they had no 


King fley townſhip alone had taken the defence upon them, 
it ought to be conſidered as being ſubſtantially an indict- 
ment merely againlt King ley. 

BULLER, Jficr concurred ; but thought the mandamus 
muſt be a ſpecial writ, ſuggehing that the part of the 
highway, which was the ſubject of the indictment, lay 
wholly in Amg fley townſhip, and that the two townſhips 
were ſeparately bound to repair their reſpeE&ive parts of 
the highway, in order to give the inhabitants of King fley 
an opportunity to traverſe, by the return, either of thoſe 
facts. | 
To this the two other Judges aflented. 

| The rule made abſolute. 


TE READ againſ/ WILLAN. 


Ndebitatus afſumpſit, for hay, ſtraw, and ſcable-room, 
found for horſes belonging to the defendant. 'Fhe 
cauſe was tried at the Jait Lent aſlizes for the county of 
Kent, before ASHHURST, Fujiice, when a verdict was 
found for the plaintiff, with 17/7. 2s. damages, ſubject to 
the opinion of the court on a caſe which ſtated ; 

'That it appeared, upon the trial, that the plaintiff was 
an innkeeper at Rochefter ; that the defendant was a ccn- 
tractor with the Board of Ordnance, for ſupplying horſes 
for the royal traia of artillery, under a contract then ſub. 
fiſting with the Board for that purpoſe ; that two contracts 
were given in evidence; that, on the roth of November, 
1778, five horſes, the property of the defendant, and 
marked with the initials of his name, and with the un- 
tials of the King's name, and the crown, on the left 
flank, were billetcd on the plaintiff, at his inn at Rocheſter, 
upon their return from the ſervice of drawing the artil- 
lery and ammunition for part of the army at Coxheath 
camp, under a route received from the commander in 
chief at Coxheath, which was produced in evidence ; that 
the horſes continued under the ſame billets tii! the 5th 
of June, when they were attached to another regiment 
on actual ſervice. It further appeared in evidence for the 
_ detendant, that, in the years 1745, 1746, and 1747, when 
' the artillery marched with the army into Scoz/and during 
7 the rebellion, the horſes drawing the artillery were uni- 
formly billeted in the ſame manner as the dragoon horſes, 
and other horſes of the army ; and that, in the year 1756, 
the horſes drawing artillery and ammunition waggons, 
though not in company with troops, were billeted like 


notice of the indictment, and -that the inhabitants of. 


other 


422. 


I 780. 


The KinG 
agaiz't 
TowNSHEND, 


Fiiday, 
24d June, 


Horfes em- 
pioyed in 
CIAawing are 
tillery are bi]+ 
letable under 
the mutiny 
act, whether 
they belong 
to the ord- 
nance Or are 
{urniſhed tor 
the ſervice by 
cuntract, 
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other horſes of the army under the mutiny aft. No evi« 


Lo——) dence was given on the part of the plaintiff to contra- 


READ 
againſt 
WILLAN, 


[ 424 ] 


dit the defendant's evidence, —The queſtion ſtated for 
the opinion of the court was, Whether the defend- 
ant, under the above circumſtances, had a right to billet 
the horſes upon the plaintiff, .in the ſame manner, and at 
the ſame rate, as the horſes belonging to the light horſe 
and dragoons are billeted under the mutiny a&t (a). If 
the court ſhould be of opinion, that the defendant had 
not that right, then the plaintiff to be at liberty to enter 
up judgment on his verdict for the 17/. 25. and coſts 
but if the court ſhould be of opinion, that he had a right, 
then the verdict and judgment to be entered for 1/. 6s. 9d, 
and colts, 

'The cate was this day argued, by B. Hunter, for the 
plaintiff; and Er/2ine, for the defendant. 

Hunter divided his argument into four heads of objec- 
tion 3 contending, Ii. 'That the mutiny aQt, being in de- 
Togation of the cormon rights of the ſubje, ought not 
to be extended by conſtruction beyond the {triEt letter 
and that no billeting of any ſort is legal, without it 1s 
expreſsly authorized by aCt of partament z as was manifeſt 
from the petition of rights (5), the ſtatute of 31 Car. 2. 
'C. 1. { 54. that of 3o Geo. 2. c. 2, which was neceflary, 
in order to authorize the billeting of the Heſſian troops, 
who were brought over for the defence of this country in 
the laſt war, and the 8oth fſeCtion of the very act on 
which the preſent action aroſe (c) ; which contains a ſimi- 
lar proviſion relative to American troops in the ſervice of 
this country, and ſent over here. 2. 'Dhat artillery horſes 
are not within the reaſon and ſpirit of the ac, as dra- : 
goon horſes are ; for that, as to the latter, they could not 
>e ſeparated from the ſoldiers, without great inconve- 


 mience and confuſipn. 3. 'That the defendant's horſes 


were not on a march, but in winter quarters ; and, if the 
act could be extended to artillery horſes when on actual 
ſervice, 1t could not apply to horſes not in actual em- 
loyment. 4. "That, ſuppoſing the Board of Ordnance to 
Ns the power of | billeting in ſuch caſes, that power 
could not be extended to a contracter, hke the defend- 


ant; for the Board, it might be ſuppoſed, would exerciſe 


ſuch an authority without fraud or abuſe, to which a pri- 

yate contractor would haye many temptations, 
 £rſkine, on the other fide, contended, that the: real 

queſtion before the court was, whether horſes drawing 


the artillery are within the true meaning of the proviſions in 


the mutiny act ; and that the circumſtance of their being 
| - furniſhe 


() 19 Geo. 3. c. 16. (c) In the mutiny aC of 20 Gee. 3, 
(5): 3 Cari 1- £1.46, 6. 12, ts $ 79, | 
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furniſhed by contract did not vary the cafe. By the com- x 78 of 
mon law, he ſaid, foldiers were billeted in the moſt op- | 3 
preſſhive manner, without any reſtriction as to the time, Reap 
the number, or ſubſiſtence ; but this miſchief was reme- againſt 
died by the petition of Tight, and the ſubſequent acts re- ORD 
lative to this ſubject. Can it be argued, that there 1s no 

authority to billet horſes ? 'The reaſoning on the part of 

the plaintiff might be employed in ſupport of that propo- 

ſition ; for, in the enacting part of the ſtatute, concern- 

ing billeting, there is. no notice taken of horles of any 

fort. The only words are, © The officers and foldiers in 

his Majeſty's ſervice (a).” But the billeting the horſes, 


was conſidered by the Legiſlature as a conſequence z and 


accordingly, by a ſubſequent clauſe, after reciting, that 
great inconveniencies have ariſen, and may ariſe, in ſuch 
places where horſes or dragoons are or may be quartered, 
by the billeting of the men and zheir horjes at different 
houſes, contrary to the true intent and meaning of the 
act, it is enacted, « 'That, in all places where horſe or 
« dragoons ſhall be quartered, the men and zheir horſes 
« ſhall be billeted in one and the ſame houſe, &c. (5).” 
So, in the clauſe regulating the. rate of ſub{iltence, there 
is a particular proviſion, fixing the allowance for each 
horſe (c). There can be no doubt, therefore, that dragoor 
horſes may be billeted ; and, by the 78th ſection (d), it 1s 
expreſsly declared, « 'I'nat the officers and perſons em- 
« ployed in the ſeveral trains of artillery, ſhall be, at all 
« times, and in all reſpects, within the intent and mean- 
« ing of every part of the act (e);” the drivers therefore [ 425 } 
are clearly billetable z and how ſtrange an interpretation 
would it be, to hold that zhey are, and that heir hor/es 
are not | It 1s faid, that this itatute ought not to be ex- 
tended beyond the {ſtrict letter z but this, like all other 
ſtatutes, muſt, while in force, receive a conſtruction con- 
ſonant to the true intent and meaning of the Legiſlature z 
and, as to the preſent queſtion, the practice in the year 
1745, as found by the caſe, 1s clearly explanatory of the 
intention. Frequent inſtances cannot be expected. Ar- 
 tillery are not wanted, unleſs in cafes of rebellion, or in- 
vaſlion, and indeed the ſection laſt mentioned relative to 
the trains of artillery was not introduced till . the year 
1740, Or 1741, for it 'is not found in the mutiny aC&t of 
1739. As to the contract, it 1s, a great public benefit, 
fince it enables the Board of Ordnance to ſave the expence 
| | TE 


(8) 19 Geo. 3. c. 16. { 26. p. 369. (c) 19 Geo. 3. c. 16. F 37. Þ. 376. 
Same F of 20 Geo. 3.c. 12. andy 22 of 20 Ceo. 3. c. 12. $ 37. 4 Geo. 3. 
4 Geo. 3. c. 3. which is the mutiny a&t c. 3. $ 33. . 
printed in Ryffhead's Statutes. (4) p. 401. 


, (5) 19 Gee. 3. c« 16. F 31. p. 373» (2) 20 Geo. 4. co 12. $:77+ 4 Geo. 
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pence, and to keep them in readineſs till galled out, (the 
ordnance giving ten days notice); but, when they are 
muſtered, they are to be paid for at the ſame rate with 
dragoon horſes. It is ſaid, that the defendant's horſes 
were in winter quarters. 'Phat is immaterial. 'The queſ- 
tion 18, whether they were muſtered, and in aEtual ſer- 
vice, of which there can be no doubt ; for it is ſtated, 
that they were under a route from the commander in 
chief ; and, by the contract, they are to continue in ſer- 
vice for 50 days certain, and until a written notice from 
the ordnance. | 

Hunter, in reply, inſiſted, that, in the ſubſiſtence clauſe, 
all billetable- horſes were meant to be ſpecially enumera- 
ted, and artillery horſes are not mentioned. He obſerved, 
that, in 1745, the artillery horſes were billeted only du- 
wng the march and actual employment of the artillery, 
and that it could not be neceſlary that horſes ſhould be 
kept at the expence of the ſubject from November till 
Fune, in order to be employed in Zune. 

Lord MansFiErD,—The facts of this caſe only 


g1ve 


| room for the queſtion, whether artillery horſes are intitled 


to be billeted; and I think the affirmative has been ar- 
gued on unanſwerable grounds. 'The dragoon horſes are 
not mentioned, exprelisly, 1 the enacting part, but the 
horſes and men are conſidered as inſeparable. It is no 


wonder that there was-not, at firſt, any proviſion about 


the artillery, becauſe it 1s ſo ſeldom wanted. But the 
clauſe introduced in 1740 1s deciſive. It mentions parti. 
cularly the payment of quarters, which muſt extend to the 


Horſes as well as the men employed. 'The reaſon certain- 
ly extends to them. 


Horſes are more neceſſary for ar- 
tillery than for dragoons, becauſe the artillery cannot poſ- 
fibly be made uſe of without them. 'The circumſtance 


.of their being hired under a contract does not alter the 
queſtion. | BETS, ; 


WiLLES, Zuftice,—Under the diftinftion that theſe horſes 


were muſtered, and to be conſidered as in actual ſervice, 


(which I think, upon the cafe ſtated, they were,) I am 


of -gpinion they were billetable. Otherwiſe I ſhould think 
they were not. 
ASHHURST, 7#u/iice, of the ſame opinion. 

" BULLER, F {ao By am of the ſame opinion. I think 
the 758th ſection has the ſame operation as if artillery 
horſes had been mentioned in all the former parts of the 
act. | | | 
The verdict to be entered for 1/. 65. 9d. only. 
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ZZ tx THE TWENTIETH YEAR OF GEORGE 11. 


The KiNG 2gain/t Cozens and Another. 

4 | 
7 {4 T HE right of elefting members to ſerve in parliament 
7 4 for the Borough of Dorchefter, in Dor/etfhire, accord- 
a2 ing to the Jaſt reſolution of the Houſe of Commons (a), 
RX «c ]s in the inhabitants of the ſaid borough paying to 
= « church and poor, in refpeCft of their perfonal eſtates 
== « and in ſuch perſons as pay to the church and poor in 
<« reſpect of their real effates within the faid borough.” 
It is a pretty general practice in the weſtern parts of Eng- 
land, for the owners to pay the poor-rate inſtead of the 
XZ occupiers, who are the perſons rateable under the ſtatute of 
7 Elzabeth (b). On a petition, complaining of an undue 


_ - 


Oo 
eleftion of members to ſerve in parhtament for Dorchefter, 


which came on to be tried before a ſele&t committee, ap- 
pointed under the ſtatute of 10 Geo. 3. c. 16. on the 224 
of February 1775, it was contended, by the counſel for 
one of the parties, that * /zch perſons as pay” in the words 


426 


1750 
on md 


Saturday, 
3d June, 


When a juſ« 
tice of the 
peace acts 
from indire& 
or corrupt 
motives, the 
court will 
puniſh him 

by intorma- 
tion.—If a 
land./ord tender 
the poor-rate 
for his tenant, 
the overlicers 
muſt receive 
it, and a ware. 
rant ought not 
to be granted 
to diſtrain 
upon the te« 


of the laſt reſolution, ought to be conſtrued to mean rant. 


ſuch perſons as by law were bound to pay, and that the 
landlord ought to be conſidered as the mere agent of the 
eccupier, and as paying for him, ſo as to confine the 
right of voting to cccupiers. 'The committee, however, 
determined, upon evidence of the uſage, both before, and 
ſince, the date of the reſolution, ©« "Phat ſuch perſons as 
« pay in reſpect of their real eitates, though not inhabitarts 
© or occupiers, have a right to vote in that borough (c).” 

In conſequence of this determination, there was, pre- 
vious to the laſt general eleCtion, a great ſtruggle in the 
borough, whether the poor-rate ſhould be, in fact, receiv- 
ed from the landlords, or the occupiers. 'The occupier of 
a particular houte having been rated by name, he was 
ſummoned by the defendants, who were two juſtices of 
the peace for Dorcheſter, to ſhew cauſe why he ſhould not 
pay the rate. On the day for ſhewing cauſe, the overſeers 
of the poor attended, and alſo a perſon who was the grand- 
ſon of the owner of the houſe, and who, in the preſence 
of the defendants, tendered the ſum aſlefled to the over- 
ſeers. 'The defendants aſked him vhs he tendered it for; 
to which he anſwered, he tendered it for .his grandfather. 
They then aſked him, 4 Don't you tender it for the oc- 
« cupier ?” 'Þo this he anſwered, «© No; I tender it for 
«© my grandfather.” 'The defendants then aſked the over- 
ſeers, if they would take the money ? which they refuſed 


*to 


[4237-3 


(a) 18th May, 1720, Journals, vol. 
XIX. p. 363. col. 2. Vide 2 Geo. 2. 
6 24+ $4: 


(b) 43 Eli. ls; 
(c) Caſes of Contr. El, vol. t. 
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to do; and thereupon the defendants immediately granted 
a warrant (4) to diſtrain for it on the goods of the occu= 
pier. By the leafe, the landlord had exprefsly ſtipulated 
to pay the poor-rate. 

'This was an application for an information againſt the 
defendants, and, by the aihdavits on the part of. the pro- 
ſecution, it was ſworn, that they had aCted, (accordirig 
to the belief of the proſecutor,) from corrupt and crimi- 
nal motives, and to ſerve eleCtion purpoſes. This was 
poſitively denied by the defendants, but their affidavit did 
not go on to ſtate their reaſons for granting the warrant. 

'The Solicitor General, Morris and Rogke, ſhewed cauſe,— 
Dunning for the proſecution, 

Lord MansFiELD,—No juſtice of peace ought to ſuffer 
for ignorance, where the heart is right [0]. On the other 
hand, when magiſtrates a& from undue, corrupt, or in- 
direct motives, they are always puniſhed by this court. 
It is impoſſible for theſe defendants to excuſe themſelves 
upon the ground of ignorance. In many parts of the 
kingdom the landlord pays the poor-rate for his tenants ; 
and it is ſworn, that the landlord in queſtion had aCtually 
paid 28 rates before this, without any objeQtion or diſh- 
culty being raiſed. What poſſible reaſon could there be 
for raiſing one now, for the firſt time ? The juſtices muſt 
have acted with a view to make a point to ſerve the pur- 
pole of an election. | | 

'The court propoſed, that, upon the defendants? under- 
taking to pay the whole colts out of pocket incurred by 
the application, the rule thould be difcharged, which was 
accordingly done. 


Rex v. Palmer, E. 1 Geo. 3. 2 Burr, 


[>] Even where he aQs legally. 1162. 


Tueſday, 
6th June. 


In an action 
on a bill of 
exchange, if. 
there is a plea 
of an uſurt- 
ous agree - 
ment, and 
that the bill 
was given In 
conſequence 
.of ſuch agree- 


ment, the 


_ plaintiff may 
traverſe the 
corrupt agree- 
ment, and 
conclude with a yerification, 


SMITH and Others again/7 DoveRs. 
A CTION upon a bill of exchange for 8 51. payable 59 
days after date, againſt the acceptor.—Plea, 'That it 
had been corruptly, and againft the form of the ſtatute, 


agreed, on the 25th of Ofober, between one Sowden 


and one Robin/5r, and the defendant, that Sowwuden and 
Robinſon ſhould lend to the defendant: 80/, and ſhould for- 
bear and give day of payment thereof to the. defendant 
from thence till the 20th of December, and that for ſuch 
forbearance he fhould pay 5/.; that after, and in purſu- 


ance of this agreement, on the ſaid 25th of Ofober, they 
advanced the 8o/. and that, for the ſecuring that ſum and 
the 5/. it was afterwards, (viz. on the 11k of November, 
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being the day of the diate of the bill,) further corruptly, 


423 


1780. 


&c. agreed between them, that Sowden and Robinſon uy 


ſhould -draw a bill for 85/7. payable 50 days after the date 
to the plaintifts ; that, in fact, they did, after making the 
laſt mentioned agreement, and in purſuance thereot, and 
for the purpoſes aforeſaid; draw ſuch bill, and that ſuch 
bill ſo drawn was the identical bill in the declaration men- 
tioned 3 that the 51. ſo agreed to be given, and ſo reſer- 
ved and made payable, exceeded the rate of 5/. per cent. 
for one year, contrary to the ſtatute ; by means of which 
premiſes, and by force of the ſtatute, the faid bill was 
wholly void, and of no force or effect in the law. —Re- 


plication, (after a general proteſtation that the plea was 


inſufficient,) That the bill was drawn -by Sozuden and Ro- 
binſon, and delivered to the. plaintiffs, tor a good and va- 
luable conſideration, without this, that it was corruptly, 
and againſt the form of the ſtatute in ſuch caſe made and 
provided, agreed by and between the faid Sowuden and 
Robinſon, and the defendant, in manner and form as the 
defendant had alledged, © and this the plaintiffs are ready 
« to verify, wherefore, Wc.” — Special Demurrer ;* For 
that, inaſmuch as the ſaid traverſe -in the ſaid replication 
contained denies the whole ſubſtance of the plea of the 
defendant, as to the ſaid premiſes and undertaking, no 
inducement to the ſame was neceſſary ; neverthelets the 
plaintiffs have, by an unneceſlary and ſuperfluous induce- 
ment to ſuch traverſe, rendered a concluſion of the ſaid 
replication with a verification to the court: neceſſary [1] 
whereas the ſaid replication, (had the inducement to the 
ſaid traverſe been omitted,) might and ought to have con- 
cluded to the country, and the faid plaintitts have thereby 


calculated the ſaid replication for the introduction of an 


unneceflary and vexatious length ot proceedings; and alſo 
for that the inducement to the traveric, containing no new 


matter, 1s, in itſelf, immaterial, ſuperfluous, and unne- _ 


ceſlary, and tends to prolixity in pleading ; and for that 
the ſaid replication 1s in various other reſpects uncertain, 
in{uſhicient, and informal. 


Marſhall, for the defendant, —Where matter is ſpecially 
pleaded, in the affirmative on the one fide, and in the ne- 


gative on the other, a ſpecial traverie 18 unneceſſary and 
| 1nproper, 


[1] IF the ſpecial traverſe had, in 
truth, denied the whole matter of the 


SMITH 
againſt . 
DovERs. 
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4.) and Rebinſen V. Raley, (1 Bur. 317.) | 


plea, it might have concluded to the 
country, notwithſtanding the 1ntro- 


- ductory inducement, and the formal 


words, *© ab/que hoc.” The contrary, 
inaeed, 1s ſtated to have been ſaid by 
the court in Baynhbam wv. Matthews. 


"Yor, IL 


Jupra, allo, Boyce v. Whitaker, p. g5. 
But wide Hayawood v. Davies (1 Salk. | 


where this point came directly in queſ- 
tion, on the pleadings to the 13th 
count of the declaration, and the con- 
clutton to the country, though {pecial- 
ly demurred to,. was held good. Yide 


Note [10]. 
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it neceſſary to conclude his replication to the court, and 


replies, that the ſecurity was given for a juſt debt, and 


this replication by that rule. 'This plea conſiſts of two 


fa) C. B. EF. 42 El. Cro. El. 754. (e) B. R. E. 30 Geo. 2. 1 Bur. 317». 


M 
. R, ,L 4 Geo. 2. 2 Str. 871, (g) 1 Burr. 321. 


CASES IN TRINITY TERM 
improper, becauſe there is a ſufficient ifſue joined, without 
carrying the plea any further. Here, the matter of the 
plea is fully denied in the replication, which, therefore, 
ſhould have been without an inducement, and ſhould have 


concluded to the country. But the plaintiff, by introdu- 
cing at inducement, and a ſpecial traverſe, has rendered 


put the defendant under the neceflity of rejoining. "The 
principle I contend for is eſtabliſhed by the caſe of Huſh 
v. Philips (a), and recognized and confirmed by that of 


Haman v. Truant (b). Baynham v. Matthews (c), will, 
perhaps, be cited on the other fide, as an authority againſt 


me ; but, if properly conſidered, that cafe will be found 
only to decide, that, where there is an inducement and a 
ſpecial traverſe, the concluſion muſt. be to the court ; not 
that, in a caſe like the preſent, there ought to be ſuch 
inducement and ſpecial traverſe. On the contrary, the 
doQtrine I am contending for is there expreſsly admitted 
by the court. The recent caſe of Boyce v. Whitaker (d), 
is alſo in point in my favour, 

Cowper, for the plaintiffs,—In the caſe of Haman v, 


Truant, the allegations in the inducement, and in the tra- 


verſe, were exactly the ſame thing, in different words, 
both denying the whole ſubſtance of the plea. In Bayn- 
ham v. Mattheavs, the expreſs determination was, that, 
where the ſtatute of uſury is pleaded, and the plaintiff 


traverſes the cerrupt agreement, .a concluſion to the coun- 
try is bad, and, in Robinſon v. Raley (e), that caſe is cited. 
and DENNISON, 7uftice, there mentions both that and an- 
other of Fen v, Aljion (f), as having decided, that where 
the fiatute of ufury 1s pleaded, the plaintiff may, at his 
election, either reply, that the ſecurity was given upon 
another account, and ſpecially traverſe the corrupt agrees 
Ment, or directly deny the corrupt agreement, and then 
conclude to the country (g). 2 

Lord MaxsFitLÞ,— This point is ſettled by the caſe of 
Baynham v, Matthews. | 

WiLLEs, and AS$HHURST, Fuftices, of the ſame opinion. 

BuLLER, SR There is a diſtinttion which runs 
through all the caſes. It is this: When the whole of the 
matter of the plea is denied in the replication, it muſt 
eonclude to the country ; but when a particular fact al- 
ledged in the plea is ſelected and denied, then the repli- 
cation muſt conclude with an averment. Let us examine 


diftinct 
. 22 Car, 2. 1 Mod, 72, (Ff) 1 Burr. 320. 


6, 3» ſuprey 94. » 


re" 7 ſe * \ 
F ef OS her” ot 3 
th B+ nd De OY. EVE HIT 
Er Re 5, FL Mts mY LN wy 


3» 2 1 
- Ko. 24 7 I 3 . | 6 
- s wat - 3:30 "I t__— IRS, - 5 n 
a . . I” > ET ET a. i "ON - EE Jari ; SS wo, 
v — - . _ SEP rs 6; 3 EE IE 2 YO a ON T6 >, R626 ne RES. NS 7 TO TENN + + LE >. 
- —_— WS: oo, 5 > ” : 8 PP , — 7 fo 4,4. - _—_——_ $34, INE LN. ob ns p : 1D DE rb FW > So ir 4 of . *a Ip ATI WS L wy IT p 
ons F Ib Pe Fe ) wet” A Ra TAL 07 Pe. ro Ire vs 1, OF Ss, 02 OR, 2 oe, Lf Hd. 6 og COSTS % a3 Wa AISLE wo 2 Rt T1 F oO LN Gant in v Ys ag ny rt inn, TIO. x nr” TED o bi th RN POLEE. V4 Wo 7.5, __—__— oo jt 
X ” —-— 4 z CE IP bs 4% OE) KO», fo 5 = " In y wu EO Pa, 4, 1 IS FO 5 OMe tt RS. j / 4. % c n | : PR i th WAS S72” fl "y FR. 1 TOES..; As ns bet 3 SB IS PONG nt yp > pot 4 _—_— — 2 SE fs = Ty 6 bh : * . « \ 
» ” % VF S161 SS LR B IEF T &* $ Ant SOT SLE Na % 4 $3 x "IEC 4% es Ys Fu 44 "2, GT OTIS 2s 0, Se i os OI Lats” ww © RIES > 4 0 EE 2 ws — OTIS 4 Lon ae ARIES, AY 44 8 _ q "== 
ah <, FS. LAI cv 25 1 x Rr Hs. 24 % ©. Ao SS: x f : "ALY B98 $3 ls, In) LOI” : w Wo Aion, wt te a. WAS : 2444 4 we ww x04 6 ts by. IT, * -— * obs; S AD IRS PEA the P48 n *E . © 4 gs 9. Yn ron 3D Yo ST NES b A n 
x" fv Ke >" GR KK" ; > CO EC Mt 6 os 0 ER RIES EDM EI + hs ' » "2p. C4 ad A ILSS, 6 <p ETD Oy 8 I A 1 0 LE. RG bn Wh I, ae hes, 4 k CR eng "ny." =, 8 
F ke AT >». » Tat wh, — 2” ; - —_ —_— Sas TOE. es »  IJ7 os 6 et "I EN OR EY my —— * ox "= "wy - Wo 1” - - Tien nn * os | RE”, Je k, KS + LE pr” { " 3A = Fn IEG, bs WE "8M $0 LEE, 1 f : pot mats a Þ : \ 
% i Os -” 42 % ok . * - A © hs A: o v*.3 ” ISO ok \; oh Ta oe "3808 A $0 Re AV Aa La F.- woes ge. oats * x \ " CRP: S7b0 OE Go x SOL - SR 22%; 6 == hs" of Wy I” oo OR Ge IEP Bn a pg 2 00 "Ty VE Cf wace, © OS , : AMES —_ a - . 'S- 
_ "AW 7 7 = "> a HERES _ : 5 " FOR l : 2, hs "A lx INKS NT bs $7. © "TIS. Zo OI EI TO ie Ret. s . SI LS X& NCT «5 = LEY Shed en one 3 IS If G "Ru - 2 ny U : 0 . © 
en AR : - oobr = : WSN ns ITT SS. c/o” i Ih x on fv (FS, TSA LO 4 ot Lot ne \ . 'Y B74 ads OS. O82 £2 2c Op - : - 75 + x 5 hos « 5 © 1 4 - 3 dh. - , 7 . dd =. q 
RY Fo 02. BY *; +2 ELITES SN, TOE OT A FW ne By MT en nant AN bs EASY TY br Yoke Ot SIT nh PEER ISS _—_ he». Me Se Cn __; ET Gi Ra ES Hr Ea. 4. DRY vs 7 -. 3% ” l - nag p , 
(oe: Fs Mo 5 Feb ge” Re 0 Yn Ns F SY 2 Oo Fo 5 LD NS»; 8, OV 7 XY iT REES Ag <2 IL > a ORE Er NE IP +. EET 39 ref Y * 
25 2% 5 E: + ( ha + $ 7 Ry > ; bt oe r Wee! Ms X wy : % y - ' = p \ . - "edefhee + MES $1 SF 6 = - : 
P Oe" 4 n 5 y y 


A rot ES al "ST 
BL res be een fc 
Es — Fs Sa 2 


odu- 
lered 
and 
'The 
Ty iſb 
it of 


will, 


ainſt 


zund 


nda. 


not 
ſuch 
the 
Itted 


(4), 


A Vo 


tra- 


Yds, 
ayn- 
hat, 
ntiff 
and 
Jun. 
ted, 

at- 
here 

his 
pon 
ree- 


roar: 


y. 
, , 
$1 
= * ” 
Be, 
" 
RO 
_ 
*& 
wt) 
OE by 
__— 
q 
; 48 
rad 
Pat. 
4” 30> 
IF 
".$ 
| ſ 
\ 
b> 
4; 3&8 
po 
2”. 
Be 
" "5 
us 
WES 
i 
, 
"” 
"IF 
55 
KY - -/ 
C F, 
3 
+ 
way 
Eo 
2% 
», vv 
# 
1 


W_ ,* 
—— 
Ov. - 
WELe 
* 


4 He 
LS 
a. > 


Wag en 


"DE IP > 

— es 

3s Ps 
NR 


GAINS” 
oF 0rd ar 

wat Gen” bs 
Ry” 


- 3 I; FT 
CIS 3 
Bs 0 
"is 4 ors be” a, : 
NR $f ot a 

15 


<8. 


os 


CEC NES re Ws Py» AD mg 
ER EIN; Ep RR 1g. 
OM 12 
*. © 
4 


FS 15s 
*fty 
+3 

(6. 4 

ot} V 
Wo 3 FSR 
*. 
4 FS 
+ T 
gb, 0-7..k 
*£7 
YT 
4 (2 5. 
FLEE 
+ - 
MN ED. 
” HD 
le.) 
BE Gs 

2 GY 

7, $ << 4 
3 py 
»# 0 


IN THE TWENTIETH YEAR OF GEORGE ttt, 


diſtin allegations : 1. That there was a corrupt agree- 
ment: 2. That the bill was given in confideration of 
that corrupt agreement. 'The replication denies only one 
of thoſe fats, vis. That there was ſuch a corrupt agree- 
Therefore, according to the rule, the concluſion 


ment. 
here was proper. If the point were new, much might be 
ſaid op the other ſide, but the principle is ſettled z and 


the caſe of Baynham v. arthervs 18 direQtly in point, and 
has been efemed by many ſubſequent deciſions ; parti- 
cularly by Clark v. Glafs (7), cited in Robinſon v. Ratey, and 
Sandford v. Rogers, in the Common Pleas (k). In the cafe 
of Boyce v. Whitaker, the whole plea was denied, viz. that 


the bond was given for eaſe and fawur, 
Judgment for the plaintiffs [+ 100}. 


439 
I 780, 


SMITH 
apainſt 
Dovers. 


C 431 ] 


(i) B. R. T. 28 & 29 Geo. 2. 1 23 Geo. 3, Buſh v. Leake, B. R. T. 


Burr. 319. 
(4) H. 33 Ge: 2. 2 Will. 113. 


23 Geo. 3. & Slater v. Carne, B.R.H, 
25 Geo, 3- (FF Hedges v. Sandon, B, 


t 100] Vide, as to the point in this R. ZE. 28 Geo, 3. 2 Term Rep. 439. 


caſe, Mulliner v. Wilkes, B. R. #, 


HoDcEs again? MIiDDLETON and Another. 


FHIS was a caſe ſent by the Court of Chancery for the 
opinion of this court, which ſtated : | 
That #rances Bladen, widow, deviſed as follows : —© I 
pive to my kinſwoman Mrs. Anne Middleton, my houſe and 
lands at Ar/borough Hatch, and all my real eſtate, in the 
pariſh of Barking, during her lite, and at her death, to her 
children, upon condition that ſhe or they conſtantly pay 
3o/. a year for a clergyman to officiate in my chape!, Wc. 
and on failure of theſe conditions here mentioned, then I 
give the ſaid houſe and lands to my own next heirs, to be 
enjoyed on the ſame conditions z and, iz cafe of failure of 
children of my ſaid kinſwoman Mrs. Anne Middleton, then I 
give the houſe and lands aforeſaid to her brother Mr. George 
Hedges, and his children, on the {ame conditions ; and, in 
caſe of failure of his children, then I'give the ſaid houſe 
and lands to the ſiſters or ſiſter of the ſaid Anne Middleton 
and George Hodges, to be equally divided between them, or 
their children that are living at that time.” —That the teſta- 
trix died, leaving the ſaid George Hodges her heir at law ; 
that Azne Middleton entered upon the premiſes, and en- 
joyed them till her death ; that {he had ifſue hving at the 
death of the teſtatrix ſeven children, two by a former 
huſband, the reſt by her then huſband John Lambert Mid- 
dleton ; that, in 1749, John Lambert Middleton, and Anne 
his wife, ſuffered a recovery, to the uſe of themſelves for 
life, and to the children of Anne Middleton, in ſuch manner 


C2 as 


Tueſday, 6th 


June, 


A deviſe of all 
the teſtator's 
real eſtate in A, 
to B. during 
life, and at B's 
death to the 
children of B. 
with remainder 
over, gives 
eitheran eſtate- 
tail to B, or an 
eſtate for life 
to B. remainder 
in tail to the 


children of B, 
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L , and, in hk of ſuch appointment, to the children of ow 
'Hopces M1 addhies, by Fobn Lambert Middleton, except the eldeſt, and: 
againſt the heirs of the * ſeveral bodies of the ſaid children, ſhare and 
MipDig- ſhare alike; that, in 1761, Anne Middleton died, and, in 1768, 


* [ 432 ] having made any appointment ; that Anne Middleton had 


* (a) Dated 1th February 1780. 


CASES IN TRINITY TERM 
780- they jointly, or the ſurvivor of them, ſhould appoint 5 


TON. her huſband, then Sir Fobn Lambert Middleton, died, without: 


ue living at her death fix children, (one of them by her 
firſt huſband,) who entered on the premiſes on the death 
of Sir Fohn Lambert Middleton, one of them being the eldeit, 
ſon excepted in the declaration of the uſes of the recovery 3 
that, in 1770, the fix children ſuffered a recovery, to the 
uſe of themſelves in fee, and that three of them were ſince 
dead; that the bill was brought by Zo/eph Hodges, fon and 
heir at law of George Hodges, to have his right to the free- 
hold and inheritance of the ſaid premiſes, ſubject to the life 
eſtates of the ſurviving children, declared, and for an in- 
JunCtion againſt waſte. 
Upon the above deviſe, and facts, the order of the Lord 
Chancellor (a) direCted, that the queſtion thould be; 
&« What eſtate Anne Middleton took, and whether the chil- 
&«& dren of the ſaid Anne Middleton took any, and what 
« eſtate in the premiſes in queſtion, under the will of 
« Frances Bladen, the teſtatrix in the pleadings of the faid 
& cauſe named ?” 
HiLL1, Serjeant, for the plaintiff, contended, that Anne 
Middleton only took an eſtate for life, and that "es children 
(being 72 gfe at the death of the teſtatrix, which happened 
only a year after the date of the will, and, therefore, pro- 
bably 2 e/e alſo at the date of the will ] took an eſtate for 
life by purchaſe in joint-tenancy. 'The words, « all my 
« real eſtate m the pariſh of Barking,” were deſcriptive 
only of the local ſituation, not of the quantity of intereſt 
meant to be deviſed. It is laid down by Lord Czke, in his 
Commentary upon LZ:ztleton, that if B. have divers ſons and 
daughters, and A. give lands to B. and /tberis furs, the father 
and all the children take jointly (5). So in Cook v. Cook (c), 
it is ſaid, & "That if there 1s a deviſe to F. S. and his chil- 
« qren, if he hath children, they take with their father 
« but if he hath no child, it 1s an eſtate-tail.” And in 
Wild's Caſe (d), this dikindion-i is made, and it was there 
ſolemnly determined, after argument before all the judges, 
that land being Far "Re to A. and his wife, and after their 
_ deceaſe to their children, they then having iflue a fon and a 
daughter, A. and his wife had but an eſtate for life, with 


remainder 


Moore 397. under the name of Richard/on 
(5) Co, Litil,g. a. 'v. Yardley. Popham and Gawwdy thought 
(c) Canc. E. 1706. 2 Pern. 545. tt an eſtate- tall. Aoore, loc. cit, 
(4) B.R.H. 41El:z.6 Co. 16.6.5.0. 
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433 
remainder to tkeir children for life. Goodwin v. Goodwin q1+yg9 
- 700. 
(e), is another caſe to the ſame purpoſe. F 
Wilſon, for the defendants,—1. If Anne Middleton took Hopags 
an eſtate-tail under the deviſe to ther and her children; or, againſt 
2. If the children took a remainder in fee as purchaſors, the M:ivpre- 
plaintiiF muſt fail in his claim. 1. It is admitted, that there TON» 


are caſes where the word © children,” in a will, 1s a word 


of limitation, and creates an eſtate-tail (a); and Lord 
Hale, in delivering his opinion in King v. Melling (6) [07], 
ſeems to think it may be omen colleftivum, although there 
be children then iz ez. 'There is a caſe in 1 Anderſ. 43. 
(H. 6 Eliz. ) where the deviſe was to A. for the term of 
; his life, and, after his deceaſe, to the men children of his 
| body ; and it was held, that A. took an eſtate-tail. "This 
: ſeems to be the ſame caſe which 1s cited both in Moore's 
/ and Lord Coke's report of Wild's Caſe, from Bendloe's Re- 
ports, 4 Eliz. Moore's ſtate of it 1s nearly the ſame with 
| Anderſoar's. Lord Coke does not mention that the words 


&« for life” were uſed, which certainly make the deciſion 
© ftronger; and he muſt be incorrect in ſaying, that it wvas 
' 7 aetermined to be an eſtate-tail, becauſe 1t did not appear in the 
caſe, that there were iſſue-male at the time of the deviſe ; 
neither of the two other reporters mention that circum- 
{tance 3 and, if the determination had proceeded upon ſuch 
a diſtinCtion, the fact would-certainly have been enquired 
into, and aſcertained. 'The words © in caſe of failure of 
& children,” in the preſent will, ſhow, that the zefatrix 
had « iflue in general” in contemplation, which might or 
might not fail; for theſe words would have been abſurd if 
the had meant only perſons then exiſting, or deſcendants 
in the firſt degree, becauſe they mu/t fail. In a late caſe of 
Cookſon, Leſſee of Rous, v. Rous (c), your Lordihip, in de- 
livering the opinion of the court, ſaid, that, from the 
words © 77 caſe”? being uſed, the court muſt hold, taat 
the teſtator -had ſome contingency in contemplation. From 
the conditions impoſed by the deviſe, it muſt be inferred, 
that the word © children” was meant as expreſhve of the 
zntereſt deviſed to Anne Middleton ; for if it had been the 
wtention of the teſtatrix to give eſtates by purchaſe to her 
| x children, 


there cited are often mentioned þy 
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(oe) Cane. 3 Fuly, 1746. 3 Ath. 370. 
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But the point of conftruction was not 
determined in that caſe. os 

(a) Vide H. 20 G. 3. Dawie v. 
Stevens, ſupra, þ. 321. 

(5) B. R. M. 24 Car. 2. 1 Yentr. 
230. 2315 | | 
[1] © It is a great misfortune there 
15 no report of that caſe (Kung v. Mel- 
ling), by Lord Hale himſelf, or of his 
own argument, for though the caſes 


judges, yet there 15 no certainty of the 
correCtneſs of the report.” Dz#. per 
Hardw. . Letheullier v. Tracey, Canc.- 
1754. Armbl. 220. 223. and in S.C. 
3 4th, 796. his Lordſhip ſays, «© This 


caſe of King v. Melling, 1s very imper- 


fe& in Yentris, eſpecially as to the caſes 
ſaid to have been cited by Hale, 
(c) B, } M, 17 Geo. Zo 
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(a) Cance M, 1735. Ca, Temp. Talb, 157. (5) B., R.M. 25"Ear. 2. 2 Lev. gle 


CASES IN TRINITY TERM 
children, it is hardly poſhible that ſhe ſhould have made the 


non-performance of the conditions by the mother, operate 
without any fault of theirs, as a forfeiture of their intereſt. 

2. If Anne Middleton took oniy for life, I contend, that 
the children took an eſtate'in fee. It cannot be denied, 
that © all my real eſtate” are words which. in general in a 
will would carry the fee-fimple. But it is faid, 1. That 
the additional expreſhon of « in the pariſh of Barking,” 
makes the preceding words operate as deſcriptive of the lo- 
cal ſituation, and not of the quantity of intereſt meant to be 
deviſed. In anſwer to this, it 1s to be obſerved, that, in 
none of the caſes where the word * 7x” has been uſed, has 
&« all my eſtate” been held to be only deſcriptive of fitu- 
ation, al hough, where © a?” has been the word, that con= 
{ſtruction has ſometimes been adopted. Indeed in the caſe 
of Ibbetſon v. Beckwith (a), . Lord Talbot denied this dif- 
tinction, and decided, that, although the words there 
were «© all my eſtate az N.” a fee-fimple pafſed ; and Wi- 


fon v. Robinſon, there, cited, is to the ſame purpoſe (6). 


2. It is ſaid, that, if the words here uſed are deſcriptive of 
the place, not of the intereit, vizh regard to the firſt limit« 
ation, which muſt be admitted on the preſent ſuppoſition, 
v!2. that Anne Middleton only took an eſtate for life, the 

muſt operate in the ſame manner with regard to the ſubſe= 
quent limitation to the children. 'Þ'o this objeQton, the caſe 
Juſt cited, of Jbbetſon v, Beckwith, furniſhes a complete 
anſwer ; for, there, the devite was of © all my eftate at N. 
« to my mother for her natural life, and to my nephew 


&« Thomas, after her death ;z” and it was held, that the mos. 


ther took an eſtate for life, and Thomas a remainder in fee. 

Hill, ySerjeant, in reply, ſaid, he admitted that the 
words © 27 cafe” ſhewed that ſome contingency was in 
contemplation : but it was the contingency of there being 
no iſſue alive at the death of Anne Middleton. 

'The court did not deliver any opinion on this caſe from 
the bench. _ | | 

'The certificate was in the following words : 

« We are inclined to think, that, under the will of 


« Frances Bladen, the teſtatrix, Anne Middleton, took an 


&« eſtate-tail 3 but, if ſhe took an eſtate for life only, we 
« are of opinion, that her children would take an eſtate= 
« tail; and, 1n either caſe, the limitation to George Hodges, 


c the heir at law, was barred by recovery, and the plaintiff 
« has no title. CO | 
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on EET _— I7 8. 
nd PN the night between Tueſday the 6th, and Wedne/day the Hovpces 
Ft 7th of Fune, Lord MansritrD's houſe in Bloom/bury. againſt 
 /quare, was attacked by a party of the rioters, who, on Mi1vppLg. 

the Friday and Tueſday, to the amount of many thouſands, YOus 

had ſurrounded the avenues to the two Houſes of Parha= 

* ment, under pretence of attending Lord George Gordon, 

7 when he preſented the petition from the Proteſtant Afſo+ 

* ciation [1], On the Tre/day evening the priſon of News 

7 gate had been thrown open, all the combuſtible part re= 

* duced to aſhes, and the felons let looſe upon the public, 

22 Tt was after this attempt to deſtroy the means of ſecurin 

*Z the victims of criminal juſtice, that the rioters aſſaulted the 

Z reſidence of the chief magiſtrate of the firſt criminal court 

* in the kingdom ; nor were they diſperſed till they had 

2 burnt all the furniture, piCtures, books, manuſcripts, deeds, 

** -and, in ſhort, every thing which fire could conſume in his 

(6b). 7 Lordſhip's houſe [2]; ſo that nothing remained but the 
e of Ty walls; which were ſeen the next morning almoſt red hot, 


Q 
y 
LOS 
Ss 


” from the violence of the flames, preſenting a melancholy 
 andawful ryin to the eyes of the paſſengers. 
4 On Wedneſday, the devaſtation became almoſt 


1 general [i 436 } 
bſe= 37 throughout London. 


The houſes of many of the moſt 


aſe 40 | reſpectable | 
lete = | [1] Lord MaxsF1sLD atted at that that letter, after ſome introduQory ex+ 
N. 2 time as Speaker of the Houſe of Lords, prefſions of civility to the Surveyor Ge-» 
ew XZ in the abſence of the Lord Chancellor, neral, to whom it was addreſſed, his 
nov FF whowasill. | Lordſhip ſays, © Befides what 1s irre- 
ee, "2M [2] The amount of that part of Lord *« parable, my pecuniary loſs 1s great. 
the W7  Mansr1ELD's loſs which might have *« | apprehended no danger, and there- 
in PS been eſtimated, and was capable of a © fore took no precaution, But how 
ing = compenſation in money, is known to © preat ſoever that loſs may be, I 
7 have been yery great. This he had a *« think it does not become me to claim 
7 right to recover again{t the Zuxdred(a). © or expect reparation from the ſtate. 
Mm | Manyothers have taken that courſe (5); ** I have made up my mind to my 
7 buthis Lordſhip has thought it more © misfortune as 1 ought : with this 
= conſiſtent with the dignity of his cha- < conſolation, that it came from thoſe 
of ME rater, not to reſort to the indemnifi- «© whoſe obje& manifeſtly was general 
an MX cation provided by the legiflature. His «© confuſion and deftruttion at home, 
we == {ſentiments on the ſubject of a'repara- « in addition to adangerous and coma 
ten &5_ tion from the ſtate were communicated *« plicated war abroad. IfI ſhould lay 
25, FN fo the Board of Works, in a letter (<) cc before you any account or compu- 
tf Fo zitten in conſequence of an appli- « tation of the pecuniary mage I 
as = cation which they had made to him, « have ſuftained, it might ſeem a claim 
= (as one of the principal ſufferers,) pur- <« or expettation of being indemnthed. 
= fſuant to direQions from the Treaſury «« Therefore you will have no further 
= (4), founded on a vote of the Houſe of «« trouble upon this ſubjet from, &a. 
, == Commons (2), requeſting him to ſtate « MansFIELD.”' 
| EZ the nature and amount of his loſs. In 
oo a——_ — — — "RE 
AE (a) Under 1 Geo. 1./t. 2.c. 5.4 6. (4) Dated 18 July 1789, 
I. oy \e Vide :nfra, þ. 699. (e) 6 Fuly 1780. 
Fo c) Dated Kenawword, 12 Auguſt 1789. 
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CASES IN TRINITY TERM 
reſpectable individuals had been previouſly attacked : That 


"Ol , evening, the Fleet and King's Bench priſons were ſet on 

CG. 4x. 0008 =. Bank of England, the Inns + Court, almoſt all 
the public buildings, were threatened with deſtruction : 
and an univerſal conflagration myſt haye taken place, if the 
King had not iflued a proclamation for the ſpeedy and ef- 
feftual interpoſition of the military power. 'Till then, the 
ſoldiery had ſcarcely dared to a&t offenfively [3]; the or- 
dinary magiſtrates were, for the moſt part, deterred, or 
prevented by various cauſes, from giving their ſan&ion to 
the employment of the troops ; and, in many places, the 
men under arms, with their officers at their head, though 
drawn up in military order, did nothing more than preſerve 
a ſpace between the incendiaries and the crowd of ſpeCta:, 
tors, ſo as.to have the effet of enabling the former to de- 
moliſh the houſes and property of their fellow ſubjects 
without interruption [4], 

The courts of juſtice continued, on the Wedneſday, to 
ſit, in order to do the buſineſs of arts; ; but almoſt every 
where elſe, except in Weftminfler Hall, the rioters ſeemed, 
that day, to have obtained a complete maſtery, and a real 


anarchy pervaded all parts of the metropolis. 


'The exe- 


cution done by the troops on the night between the Wed- 
neſday and Thurſday, though very few lives were ſacrificed, 


| produced a happy revolution. 


The numerous bands of 


rioters: had entirely vaniſhed on the Thurſday aſternoon ; 
ſcarce a ſingle badge of the Proteſtant Aflociation, (which 


£437 ] 


was a blue cockade, and which all the rioters wore,) was 


to be ſeen; and the total ſuppreſſion of this inſurreQtion, 
in its circumſtances without example in the hiſtory of £u- 


rope, was as ſudden as its riſe. 


'The encampment of large 


bodies of the army and militia in and near London for ſeveral 
months, prevented the renewal of the commotions there ; 
and, although a ſcene of the fame fort took place a few 
days afterwards at Bath, and was commenced, or expected, 
in other parts of England, fimilar precautions entirely ex- 
tinguiſhed, not only all danger, but all apprehenſion, in 
the ſpace of a few weeks. 


On T hur/day, the 8th, and Fr iday, the gth of Zune, the 


| Os Courts only ſat to hear motions. 


-F 3] A proper precaution uſed in or- 
dinary caſes to prevent a rath interpo- 


{ition, had been miſtaken for a rule of - 


law, viz. that no man ought to refiſt 
force by force, without the expreſs di- 
rection of a civil magiſtrate. 

[4] The miſchief the rioters did, 
was. from a perſuaſion, confirmed by 


L 


> 
- 
= _——— 
$— — — ce rs, ——_ 
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example, that the troops did not dare 
to att. Brackley Kennet, the Lord 
Mayor of London, was proſecuted by 
information, and, upon a full trial, con=- 


victed of a breach of duty, becaule he 


had not ordered the troops to _ me 
rioters by force. 
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IN THE TWENTIETH YEAR OP GEORGE 11, 


Z1Hoimzs, Leſſee of Brown, againſ BROWN. 


HIS was an application for a trial at bar. Kenyon, ſome 
T time before, had . obtained a rule to ſhew cauſe, and 


= Partridge this day ſhewed for cauſe, (upon affidavits,) that 
= the leflor of the 
RT as not to be ab 


laintiff was in ſuch indigent circumſtances, 
j to bear the expence, and that one of his 


"XX witneſſes was a woman of above 80 years of age, who might 


Af die before a trial at bar could be had. 
NM premiſes was ſtated to be about 20004. a year; and the 


'The value of the 


ueſtion, whether a codicil to a will by which they were 


Y 2 deviſed was duly executed. Partridge cited Lord Sand- 
== wich's Cafe in Salkeld (a). 


Kenyon, in ſupport of the rule, ſaid, that the grounds 


XZ on which a trial at bar ought to be granted, were, the great 


ZE yalue of the ſubject-matter of the litigation, the probable 
FE length of the enquiry, | 
ZZ might ariſe in the courſe of the trial [1]. He then en- 
*X deavoured to ſhew, that theſe reaſons co-operated in this 


and the likelihood that difhculties 
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Lord MANSFIELD abſent, | 
'The court were of opinion, that this was a caſe where 


Y jt was fit, that a trial at bar ſhould be granted ; but ſaid, 


that, as it was a favour aſked by the defendant, they would 


437 


© 1780. 
Conn pnmmmed 
Saturday, roth 

June, 
The grounds 
for granting 2 
trial at bar ares 
great value, 
probable 
length, and 
probable diffi= 
culties, in ths 
trial, 

— The court 

may lay the 

party applying 
under the ' 
terms of re- 

Celving nf prius 

colts, and pay» 

ing bar colts, 


[ 438 ] 


lay him under the terms, that, if he ſucceeded, he ſhould 
only have nie prius colts but that, if the leflor of the 
plaintiff were to ſucceed, þe ſhould have bar coſts; and that 
the old witneſs ſhould be examined upon interrogatories, 


and her depoſitions read, if ſhe ſhould die before the trial, 


It was alſo, (by conſent,) made part of the rule, that the 
cauſe ſhould. be tried by a M:daleex jury, inſtead of one 


from Norfolk, where the premiſes were fituated, 
'The rule made abſolute. 


(a) B.R.T.11 Will. 3.&T. 4 Ann. 
2 Salk. 648. a LY 
[1] The words of the ſtatute of Y- 
minſter 2. (13 Edw. 1. c. 30.) are; 
f* Sed inquiſitiones de grofſis & pluribus 


& articulis, que magna 


Banci.”* (KF Vide Rex 
Geo. 3. 1 Term Rep. 


Ul 


MASON againſt SKURRAY. 


A ETION on a policy of inſurance ; verdi& for the de 

> fendant ; new trial granted ; and a ſecond verdict fo 
the defendant. 
drawn up © upon. payment of coſts,” nor had the coſt 


been 


"The rule for a new trial had not been 


the ſame party ſucceed on the ſecond trial, he ſhall not have the c 


indigent examin- 


c . R p . Ve * 
* atione, caprantur' coram Tuſticiariis 


v. Amery, 1.20 
303 


Saturday, 
Ioth June, 


Where a new 
- trial has been 
r granted, and 
nothing was 
laid in the rule, 
S concerning the 
coſts of the 
firſt, although 
olts of the firſt, 
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the produce os the outward and homeward bound voyages ; 
beſides proviſions, and other advantages. 'Fhe maſter hay-= 
ing refuſed to make any allowance on the above account, 
Douglas now moved for a rule to ſhew cauſe why he ſhould 
not review his taxation, and make an allowance adequate ta - 
what, by computation, the inſured would, according ta 
his affidavit, be liable to pay. _ 
Lord MaxsF1ELD abſent. 
'The court refuſed the rule, and faid, they could not al- 
| low for contingent damages ; that it would be a dangerous 
precedent ; and that the maſter had certified, that ſuch ap- 


phcations, had frequently been made, and always without 
ſucceſs. : 


(a) Supra, p. 366. Note [9]. Ferguſſon, or Thellufſin v. Staples, Sus 
(3)- But only one of them was ex- * pra, p. 361. 366. Note [9]. 
amined, either on the trial of Thellvfonv. (c) Supra, P. 361. 
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i 438 CASES IN TRINITY TERM ix TH 
Il i 780. been reſerved. On Saturday, the 257th of May, Conoper il 
Wl! obtained a rule to ſhew cauſe why the defendant thould not 7 
ll 'Mazxown be allowed the coſts of the firſt trial, Cs Phe | 
Wl againſt Dunning now ſhewed cauſe. | | "=o 
| SEURRAY» Lord MANSFIELD abſent. 4 
ll The court faid, as nothing had been ſaid about the coſt; FF 
I-00 of the firſt trial in the rule, and they had not been reſerved Os 
mr to abide the event of the ſecond verdict, the defendant was 4 
ll not entitled to receive them, | ,” 
WI The rule diſcharged [+ 101] MY 
| jill [ +101] 5s: P. S$chulbred v, Nuit, B, Smith, B. R. M. 30 Geo. 3. 43 Term "h 7 
h..! R. M. 23 Geo: 3. I& And Hankiy v. Rep. 507. WP - 
WI Tueſday, THELLUSSON @garn/f STAPLES. = 
(MN 13th June, fon 62 | XZ « wan 
98 In taxing cofts, Þ* this cauſe (a), two of the plaintiff's witnefſes were 2K * offe 
I'M the contingent foreigners (5), being the captain and firſt lieutenant of a = © whe 
Si loſſes which {hjp, which was a French merchantman. They had been 77 © tutc 
| BY'if witneſſes may b h . . HE Wax; 
Bi have ſuffered Prought over to give evidence m the caſe of T hellufſon v, TE mg 
b THOR by obeying the Ca" (c), had returned, to France "and were again 8 © of 
Y ROT ſubp#na, can- brought over for the trial of this cavſe. * Upon the taxation Rt © the 
i 101 4 not be allowed. of the plaintiF's coſts, the maſter allowed the expences of Mt © yea 
Bil f [439] the two witneſſes in the journey and voyage going and com- | Wy << 2a 
WI ih. ing, and during their ſtay in Erg/and ; but the inſured, for Rx © ne 
* Fullk whom the plaintiff Thelluſon was only an, agent, and who Wt © fa 
0M; | Was 2 merchant in France, {tated to the court, in an aff- YOu « Ny 
BODY davit, that the two witneſſes, when they were laſt in France, we, 
Will had been appointed ſupercargoes to two French Eaſt-India - da 
| {1h | ſhips, and that they had loſt their voyage by their attend- fa 
BY, 0-0 | ance on this laſt trial ; that before they left France, they x © ſe 
o ; i jich had made a proteſt againſt hya, on account of any damages bo « ti 
Y vil 1 or loſs they might tuſtain by coming to England ; and that WE « £ 
4 Wit | he believed that, on- his return to France, he ſhould be | L 
WK ON obliged to indemnify them. "That as ſupercargoes they Naz 
'| VN would have been entitled to five pounds ſterling per cent. on day 
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OSEPH BROW N, his wife and child, were re- When a hir- 
i moved, under an order of two juſtices, from the ing, upon the 
Ftownſhip of Leeds, in the borough of Leeds, to the town- face gi ag 4 = 
ſhip of Hanwoed. Upon an appeal, the court of quarter- wg gol 
ZZſeſhons confirmed the order, and ſtated a ſpecial caſe, as 465 days, no 
XZ follows : uſage, to con- 
= <« It appeared in evidence, that 7oeph Brown, the huf- van "OP 
XZ< band, in the year 1774, being then a fingle man, and he firing us 
XZ< an inhabitant as a ſervant in huſbandry, at Hanwood, - year, will 
ZZ «< wanting again to hire himſelf as a ſervant in huſbandry, make ſuch 
were & « offered himſelf at the ſtatute fair at Hanwood aforeſaid, hiring duth- 
t of a © « where there is a cuſtom for ſervants to hire at the ſta- © - ”— 
Wis | 6 purpoie or A 
| been 7 & tute day, on the laſt Monday in Ofvber + but not meet- jertiement. 
fſon v, 7 6 ing with a maſter there, he went to the market-town 
again 7 © of Otley, about eight miles diſtant from Hanwwood, where { 440 ] 
ation T7 « there 1s a different cuſtom, for ſervants to hire by the 
es of 8 year at two different ſtatutes; one held on the Pr: 
coin- T7 « day before old Martinmas day, the other on the Friday 
l, for ES next after old Martinmas day ; at which latter ſtatute 
who 7 « fair they always hire till the old Martinmas day follow- 
aff. T7 < ing, which, by the cuſtom, is conſidered as a hiring for 
ance, FR © a year. Old Martinmas day, in 1775, was on a Tue 
India XR © day. On the Friday following, being the ſecond ſtatute 
end. FR «© fair above mentioned, the pauper hired with one Pike, to 
they R © ſerve his mother, Anne Frith, in Hanwood, till old Mar- 
ages MR © rtinmas day following, and did accordingly ferve her in 
that RR © Hanwod, till the old Martinmas day following.” 
be FX Dunning ſhewed cauſe, and relied on the caſe of Rex v. 
hey M7 Naveg/ock (a), where a hiring at a ſtatute fair, held on the 
on | day next after old Michaelmas day, to ſerve till the old 
es; 3 Michaelmas day following, ſuch ſort of hiring being ſtated 
av=a AX to be according to the cuſtom and uſage of the country, 
nt, AX was held to be ſufficient. The principle in that caſe, he 
uld MX faid, was not new. It was ſettled by a prior deciſion, in 
'ta - RE Mex v. Newſlead (b), where the hiring was to ſerve for a 
== year from Whitſuntide to Whitſuntide ; and the court held 
= 27hat to be a good hiring, although the ſpace of time was, 
== in'*truth, leſs than 365 days, the caſe having ſtated that 
ſuch hiring was uſual in that country, and was always 
conſidered” as a hiring for a year by the contracting par- 
ties. He contended, that the cuſtomary year at Ozley 
Ought to goyern this caſe as the contratt was made at 
| | rocker” - 44 


(a) M. 13 Geo, 3. Burr, Sertl. Cas (b) T. 10 Geo. 3. bid. No, 208. 
No. 222, CE Tn pron A ; 


449 CASES IN TRINITY TERM IN TE 
1780. that place, although the ſervice was performed at Han. 
wood. 
The KinG Fearnly argued on the other ſide. —He cited the caſes Bs 
againſt of Pepper-harrow v. Trenſham (a), Coombe v. W, eftwoodhay || 


HaxwooD. (4), Rex v. Weſtwwell (c), South Cerney v. Coultſbourn (d), © AHI 
and Rex v, Newton (e), as having completely eſtabliſhed, ob! 
that no hiring, which on the face of the contract appears WR 7.ondon, 
to be for a leſs time than a year, is ſufficient for gaining WT river T 
a ſettlement. In Rex v. Newftead that was not the caſe. WY of 14 C 
IWhitſuntide being a moveable feaſt, there was not neceſ-' WW recited 
farily leſs than a year in the interval between W hitfuntids WE begun 
and }/, hitſuntide. In Rex v. Naveſtock, the hiring was for WW and ce: 
a full year, if, under the words * zl! the Michaelmas day | -Þ counc1 
&« following,” that day was.included [1]; and Lord Maxs- MMWR water 
FIELD expreſsly faid, in that caſe, that there muſt be a BW intend! 


C441 ] 


hiring for a year. 
Lord MANSFIELD abſent, 


WIiLLES, Juftice,—The dy queſtion 13, Whether a hi- 


ring for three days leſs than a year, can be conſtrued a 
hiring within the meaning of the ſtatute ? "The caſes cited 


WE the fa 
Pu have b 
= the K 
We jcas t 
Wy have | 


by Mr. Fearnly all ſhew the contrary. In the caſe of Rex Staine. 

v. Nexwwftead, the duration was uncertain, and the hirin = mark. 

was ſupported by the cyſtom of the country. In Rex v, WW begun 

Naveftoch, as there is no fraction of a-day, and the word | the c 

« 7i//” might be conſtrued to include the Michaelmas day, WR being 

the hiring was conſidered as for a complete year ; and the WM high- 

court there recognized the general doctrine contended for WM count 

by Mr. Fearnly. "The cuſtom here, (if it could be of any order 

weight to controul an act of parliament,) is ſtated to be ing t 

the cuſtorg of Otley, and the contract was performed ity ſemb! 

another place. I think the orders muſt be quaſhed., been 

ASHHURST, 7r/iice, of the fame opinion, on bt 

Bur.1.ER, of Fon here is no caſe where the time ap- the \ 

peared manifeſtly to have been leſs than a year, in which King 

the court has held that a ſettlement was gained ; and it caſe 

would be dangerous to make a new precedent of that wy 

ſort. be d 

Both the orders quaſhed. Tay 

e 

(a) M. 1 Gee. 1. 3 Burs' 5 Fu i. 13th ftreſs on the cuſtom of the country, fa. 

Edit. 375. (Barr, Settl. Ca. þ. 722.) ; but, in a diſt; 

(5) H. 5 Gee. 1. 1 Ser. 143. late caſe of Rex v. Syderſtone, (E. 17 mak 
(c) T..3 Geo. 2. 3 Burn's Juſt. 375. Geo. 3.) a hiring on the 11th of Oc- 

(4) 20. 375» 370. tober 1771, till old Michaelmas day poor 

. (e) M. 14 Geo. 2. Burr. Settl. Ca. 1772, was held to be a ſufficient hiring, wk 

No. 551 though there was nothing ſtated of any deft 

[1] In that caſe the court laid ſome cuſtom or age [+ Py ba 

0 
[+ 102] S. P. Rex v. Swalcliffe, H. 27 Geo. 3+ 1 Term Rep. 490, as 
23 Geo, 3+ (FF Rex v. Shiplam, M. we 
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| The KiNG again/t SMITH and Others. 


HIS was an inditment againſt the defendants, for 
obſtruQting the mayor and commonalty of the city of 


BE 7.,ndon, in making a horſe-towing path on the ſoil of the 
= river Thames, under powers veſted in them by the ſtatutes 


7 rccited the at, and charged, that a horſe-towing path was 


I begun to be made from Water-Lane at Richmond bridge 


WE and certain wooden piles fixed, by order of the common 


Es the ſaid piles, Tc. 

Ia have been driven upon the ſoil and bed of the river, being 
WE the King's ancient common high-way- for all the hege ſub- 
WW jects to navigate. 'The third count laid the towing path to 


council, on * the ſoil and bed of the river, between high- 


*ﬀX ater mark and low-water mark, and that the defendants, 


intending to obſtru&t the mayor, Wc. cut down one of 
'The /econd count laid the piles to 


have been between the city of London and the city-itone at 
Staines bridge, between high-water mark and low-water 
mark. 'The fourth count ſtated, that a towing path was 


" | begun, &c. by the committee, (naming them,) appointed by 
2, 


the common council to execute the act, on the ſoil, &c. 
being the King's ancient and common high-way, between 
high-water mark and low-water mark, &c. 'The fifth 
count ſet forth, that a towing path had been begun by 
order of the common council, Wc. (but without mention= 
ing the aCt of parliament). 'The fixth and laſt count re- 
ſembled the #/þ, only ſtating, that the towing path had 
been begun by order of the committee, "The trial came 


the county of Surry, when a verdict ' was found for the 


King, ſubject to the opinion of the court on the following 
caſe : | 


« 'The city of London, under the powers ſuppoſed to 


be delegated to them under the aCt of parhament of 14 
Geo. 3. c. 91. and by the 175th of the ſame King, intitu- 
led, &c. (c. 18.) erected piles on the bed of the river, 
near Richmond, within the high-water mark, about the 


making. a towing path» for horſes, adjoining and contigu- 
ous to a wharf in the pofſeihon, and the property of the 
defendants, or of thoſe under whom they claim. The 
defendants cut down one of thoſe piles, which is the 
ſubject of the preſent indictment, and which was proved 
to have been erected between the high and low-water 
mark, oppoſite to the ſaid wharf. No a&s of ownerſhip 
were proved, on either fide, in the fpot in queition ; but it 
II | Was 


on before ASHHURST, Jrftice, at the lait Lent aſhzes for 
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navigable vie 
ver, 15 not, by 
preſumption 
ot law, in the 
owners of the 
adjoining 
lands.—It is 
an offence at 
common Jaw, 
to ob{tru&t _ 
the execution 
of powers 
granted by 
ſtatute, and 
an indiftment 
tor ſuch of- 
fence necd 
not, and 
ought not, 

to conclude 

« contra ſor- 
© mam flatuii.”? 
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diſtance of 29 feet from the ſhore, for the purpoſe of 
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(a) A ſmall iſland, (5) Price was the owner of the whasf. 


the ſtatute, by which it is provided, © That the powers 


the city, they would tend to diminiſh the value of the 


a. 
"M2 eo 
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was proved, that the Ait (a) in the middle of the rive; &Qtion « 
was Mr. Price's (5). It was proved, that, immemorially, 'xpreſsly 
at the time of low water, perſons uſed to paſs on foot K&ompret 
between the high and low-water mark, for the purpoſe of a new to 
towing barges and other veflels  _ Hat * p' 

«© 'The queſtion ſubmitted to the court is, © Whether, &w wa! 
& (this being a navigable river,) the right to the ſoil in the | s to t 


. S __ \ 
& bed of the river, u/que ad filum aque, is in the owners Fn favor 


'£ 
yy a 
+4 


& of the ground adjoining to the river ?” Wn eith« 
The caſe was argued, laſt term, on Wedneſday, the 3d Foil mui 


w_ 


of May, by Erſkine for the proſecution, and B. Hunter hey d1d 
for the defendants. and, as 

Erſkine contended, that the only queſtion brought be- made : | 
fore the court was, Whether the ſoil of the ſpot in queſ- he ſea 
tion was, or was not the property of the defendants, or ircumſ! 
of thoſe under whom they claimed ? Its being the pro- |FWrere 10 
Feflux « 


#by the « 


a conſequential injury to theirs. The defendants, there- From {1 
fore, muſt ſhew that the ſoil was theirs ; and as they gave 
no proof of any actual exerciſe of ownerſhip, it was in» 3 
cumbent upon them to maintain it was theirs by inference ri 
of law, becauſe the property in the adjoining ground be- FEFbridge. 
longed to them. | p- | 

Hunter inſiſted, 1. That the ſtatutes did not niean to 
veſt in the city the power of making towing paths by em. = 
bankment ; 2: "That the ſoil belonged to the defendants, RR 1 47:4. 
and they were therefore protected by the 16th ſection of 


« pranted to the city ſhould not extend to authorize them 
&« to make any new towing path, over, upon, or through, == conſide 


« any garden, orchard, yard, park, paddock, incloſed | Baron 


« lawn, or planted avenue, to any houſe, without the RF _ Lor 
« conſent i the owner thereof.” 3. That ſuppoſing it WR him tc 
uncertain to whom the ſoil belongs, the city had not com- RF nvers 
plied with the terms preſcribed by the ſtatutes to entitle MM fea do 


Wy that \ 
BY tween 
= water, 
== a rive; 
2 no fac 
© tion 0 


them to make a horſe-towing path.-1. On the firſt point, 
he ſaid, that there was no expreſs power given to make 
embankments, and the court would not raife a power, 11- 
able to great inconvenience and abuſe, by implication. 
If ſuch embankments could be made at the pleafare of 


adjoiniag lands, and might alter the courfe of the river, ther t 
beſides expoſing the villas and private property of indivi- or fall 
duals to the -diſorders and treſpaſſes which bargemen defcri 
might commit in paſſing through them..-2. On the ſe- That 
cond head, he ſaid, that, if the ſoil was in the defend- queiti 
ants, the caſe was clearly within the proviſion of the 16th | 

| Ny omg ow ley ſection (a) 
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iver &&ion of 14 Geo. 3. cop. 91 3 for though wharfs are not 
ally, &xpreſsly mentioned, they might be fairly conſtrued to be 
foot &Eomprehended under the word © yard.” "That this was 
e of i new towing path was clear, becauſe the caſe only ſtated, 
Rat * perſons formerly uſed to paſs on foot at the time of 
her, 1 water ; but this would make a paſſage at all times. 
the E- s to the property, the legal preſumption was certainly 
ners I favour of the defendants, and there being no evidence 
on either ſide, the preſumption ought to prevail. 'The 


made : that right was only in navigable rivers, as far as 
*RFhe ſea ebbs and flows. It did not depend alone 0n the 


, or Fﬀircumſtance of the river being navigable. Some rivers 
Pro- vere ſo immemorially, by nature, and from the flux and 


% 


welt ? 
x Et ro Wo KS 
wt 


this Feflux of the fea; others were kept in a navigable ſtate 
law dy the effeQts of art. 'The Thames night be conſidered as 


for Falling under the firſt deſcription up to London bridge. 


n From thence upwards, it was preſerved in a navigable 


SO 
Te 


3 


Mate by art. The authorities concerning the right of the 


Rxcrown to the ſoil extended only to navigable rivers of the 


Bu 
- 


Hghd's © 


© 
< 
Q@ 
AN 


FSrlt ſort. The ſea did not properly flow above London 
, bridge. The tide, beyond that limit, was occaſioned by 
ZZthe preſſure and accumulation backwards of the river was 


- + I&Þ * 
"/ 


FZrer. Therefore the ſoil there did not belong to the crown. 
2X This diſtinftion ſeemed to be adopted in ſeyerai caſes 
p | 1 Med. 105. Anon ; 2 Roll. Abr. 170. pl. 14, 15.3 Davies 
= Rep. 55. 57.3 Carter v. Murcet (a). He alfo ſtated the 
= pleadings in a caſe of Chefhbyre v. Drnball, where the ſame 
3 idea was adopted, 'and which had been ſettled, on great 
= conſideration, by Sir 7e/eph Yates, and Wynne, afterwards 
© Baron of the Exchequer in Scotland (5). 
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the FF Lord MansritLD told Er/kine, it was unneceſſary for 

7 it WY Him to reply. His Lordſhip ſaid, the diſtinCtion between 

»m- ME rivers navigable, and not navigable, and thoſe where the 

itle WT fea does or does not ebb and flow, was very ancient ; but 

int, & that what Hunt contended for, 42. a diſtinction be- 

ake 3 tween the caſe of the tide occaſioned by the flux of fea 
li- X water, or by the preſure backwards of the freſh water of 
on, 7 « river, ſeemed to be entirely new, and that there were 

of | no facts ſet forth in the caſe which let in the confidera- 

the KT tion of that diſtinction. That the cafe did not ſtate, whe- 

'er, {ME ther the water, when the tide riſes at Richmond, 1s freſh 

ivis M7 or falt, but that it rather took it for granted that it is ſalt,” 
zen IW3 defcribing the Thames generally as a navigable river. 
ſe- W& That as to the firſt and third objetions, there was ng 

nd- & queition made by the caſe, on the authority of the city 
oth i De to 
10N 


= 2162, 


| (n) B. R. H, 8 Geo. 3- 4 Burr. (65) Thoſe pleadings were furniſhed 
© _ | him by the Se/zcitor General. 
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to embank, or whether they had purſued the direCtions 
preſcribed by the Legitlature. 

The verdict of guilty was ordered to be entered. _ 

Afterwards, in this term, on Monday, the 5th of Func, 
Rous having moved for judgment againit the defendants, 
Peckham obtained a rule to thew cauſe, why the judgment 
ſhould not be arreſted. He applied for this rule on three 
grounds, 1. 'That the offence, (if at all indiQtable,) was 
for obſtructing the execution of the ſtatute, and, there- 
fore, the indictment ought to have concluded, (which i it 
did not,) that the defendants had aCted << agar the form 
« of the flatute.” 2. That the proſecutors ought to have 
ſtated, that they had purchaſed the foil, according to the 
proviſion for that purpoſe in the ſtatute, 3. That, as 
there are a great variety of powers given by the aCt, and 
adapted to a multiplicity of different caſes, the indiftment 
was too general and uncertain, not ſetting forth under 
what particular clauſe or power the city had acted. 

On his firſt point, he cited Hawkinss Pleas of the 
Crown, B. 2. c. 25. F 116. where it is laid down, © "That 
« if an indictment do not conclude contra formam ftatuti, 
& and the offence indicted be only prohibited by itatute, 
« and not by common law, it 1s wholly inſufhcient, and 
& no judgment at all can be given upon it (a).” But 
ASHHURST, 7#flice, obſerving, that it was an offence at 
common law to obſtruct the execution of an act of par- 
liament, this objection was abandoned. 

'This day, cauſe was ſhewn, by Dunning, Davenport, 
Sylveſter, Rous, Roſe and Erſkine. —Fhey inlilted, that the 
directions in the act for purchaſing the ſoil, only related 
to the caſe of private owners. If the ſoil belonged to the 
crown, the act itſelf contained the king's conſent, and it 
to the city, (which they ſaid was molt probable,) it would 
be abſurd to apply the proviſions for purchaling to ſuch a 
caſe. But if the caſe had even ſtated the property to 
belong to ſome private owner, but to none of the defend- 
ants, 1t would, not be competent to 7hem to queſtion what 
had been done. Let the owner complain of the ſuppoſed 
injury, which he might in an action or indictment for 
the treſpaſs. He might not think it an injury, but a be- 


nefit. As to the method purſued by the city, in- the exe- 


cution of the ſtatute, and the particular clauſes under 
which they had acted, their authority was ſuihciently 
ſhewn mn the indictment, which ſet forth the ſtatute ; and 
- None but the actual owners of the ground where they had 
made the path could queſtion what they had done. 
Peckham, Mingay, and B. Hunter, for the defendants. 
Lord MANSFIELD abſent. | 
WiLLEs, 7uftice, Only two of the powers in the at, 


which are various, are neceſlary to be obierveg upon Mes 
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WS there was no ſort of doubt on the firſt point. 


_— 


IN THE TWENTIETH YEAR OF GEORGE 11; 


WS -;z. the power to improve the navigation, and the power 
WS to compel a purchaſe. Now, if they are conſidered to- 
FR gether, it will appear, that the improvements are to be 
WE carried on without purchaſing, where there is no occaſion 
WE to purchaſe, and nothing is ſtated here to ſhew, that this 


was a Caſe where purchaſe was neceſſary. The indiC&t- 


$9. ment -ſets forth, that the proſecutors were interrupted in 
Ws the due execution of the aCt, and z7hat is found by the 
WE verdict. I ſee no foundation for arreſting the judgment. 


ASHHURST, Fuftice, of the ſame opinion. He aid, 


BuLLER, Fuffice,—As to the firſt point, it was very 


WT properly given up; the inditment would have been wrong, 
BE if it had concluded contra formam 
= face of the indictment, we muſt take the ſoil of the ſpot 
RT in queſtion to be in the crown ; for, though not necefſa- 
=T rily, yet, primd facie, the ſoil of a navigable river belongs 
TS to the King. The fact of the obſtruction is ſufficiently 
WE averred: 


flatuti, I think, on the 


The rule diſcharged. 


_——————_—— — —  — —— ____ 


WON 77ednay, the 14th of Func, being the laſt day of 


the Term, Lord MANSFIELD was in court, for the 
firſt time fince the riots. 'The reverential filence which 


Y was obſerved when his Lordſhip reſumed his place on the 


Ws Bench, was expreſſive of ſentiments of condolence and re- 


W ſpect, more afteCting than the moſt eloquent addreſs the 
= occaſion could haye ſuggeſted. Cure leves loguuntur ; in- 
== gentes ſlypent, 


Vor. n, 


The End of Trinity TzRM 20 GEoRGE II. 
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6th Nov. Sh * 

If there is a .CTION of afſumpſit.on a tradeſman's bill ; plea oi FOT 
plea of render tender as to 21. 18s. 4d. part of the demand; and nM thi 
as to part and aſſumpfit as to the reſt. "Lhe plaintiff having proceed-{WEommon 


A . . p Sky *. * 
= fp Yew ed to trial, there was a verdict for the defendant on theſWEWitioned 
and, the plea tender, and for the plaintiff on the non afſumpſit, but witi@>rd chi 
plaintiff, 


of render being damages under 40s. viz. 7s. 6d. "The defendant, upon ai v3 
ad iwo! 


t 


” 
found for the -fidavit, ſtating that he refided in the county of Mzddle/:x,l 

defendant, the . $058 | ; —. 
balance pro: Obtained a rule to ſhew cauſe why he ſhould not be at libertyMPut the | 
 vedon thz to ſuggeſt on the roll that the damages were under 40.8"2s grot 
mon afſumpſie in order to intitle himfelf to the benefit of the ſtatute off&vere rea 
wy The « 


| TIO 6: 23 Geo. 2. Ce JZo d I'9. = 
Myr to the - Cauſe was this day ſhewn againſt the rule, by the 4M __ bh 
in 


ſum tendered Zorney General, ( Wallace, ) and Runnington. "They cite 
exceed 408. the caſe of Pitts v. Carpenter (a), where there was a pleiMP"ce of : 
the defencanty of ſet-off, and, the plaintiff having proved that there wajſWhe pena 
to the juriſ- above 4os. due to him, although the defendant by the ſet ould o1 
dition of the Off reduced the balance to 1/. 1s. 3d. and the verdict wa rould b 
county court only for that ſum, the court refuſed a ſuggeſtion like thatWſ'tion. 
” Kd 4 now applied for, becauſe they conſidered the a&t as meant{Fould no 
to double coſts £0 reſtrain parties within the juriſdiction * of the inferioWſE®ti0n, 
under 23 Geo, Court from ſuing in Weſtminſter Hall, only in caſes where the meri 
%* _ 2.c.33-J 19. the juſt demand, at the time of the attion brought, appears Ft ſtood 1 
pie: the verdict not to have amounted to 40s. Now, as inÞranted i 
plaintiff © 


«& | 
- [ 449 ] that caſe it was in the defendant's power not to have 
pleaded a ſet-off, in which event the damages muſt have 


, exceed 


Ws iN THE TWENTY-FIRST YEAR OF GEORGE 111. 449 
B&:xcceded that ſum, ſo here, they ſaid, the plaintiff could 1780 
Hot foreſee that a tender would be pleaded ; and, if it had Te. 099/- 
Hot been pleaded, the damages would have amounted to Hreawarp 
=> /. 7. 10d. —_ TS againſt 
bs uiining, and Baldwin, in ſupport of the rule, inſiſted, HOPKINS, 
Fhat the defendant ought to have taken the 2/7. 18s. 4d. | 
Zhen tendered, and then have brought his aCtion only for 
he balance. EOS; 
= Lord MansFIELD,—The plaintiff could not know that 
Fe defendant would plead a tender, 'The reaſon of the 
WTÞctermination in the caſe of Pitts v. Carpenter, is equally 
i. pplicable here. "The tender was not an extinguiſhment 

Df the debt, and the queition is, what appears to have 
®decen due at the time of the aCtion brought, for if that ex- 


T "© 
,> £9 


M&ccd 40s. the inferior court has no juriſdiction. 
'Þ (c) Vide Woolley v. Cloutman, M. 20 v. Burrows, M. 20 Geo. 3: ſupra, p, 
2. 20 Geo. 3. ſupra, ps 246. Ailway Geo. 3. ſupra, P. 381. 


oa The rule diſcharged (c). 
£117, &-. 3. Jupra, p. 244. Waſe v. Wyburd, 263. and Wilthhire v. Lloyd, E. 20 


” ava » Wedneſday 
| KIRK againſt OTRICKLAND. A Ys 
lea cinn OTION, by Chambre, for a rule to ſhew cauſe, why In debt upon 
ind 7 the defendant ſhould not be diſcharged, upon filing *. Home _ 
ommon bail. The action was debt, upon a bond, con- mee ng 
mo litioned for the indemnification of a pariſh againſt a baſ= tion, the de- 
it with|WF2rd child. 'The penalty in the bond was 5o/. and the fendant ought 
pon anfÞlaintiff, in his afidavit for holding the defendant to bail, _ 
ddleſes, * ad iworn that he was juſtly indebted to him in that ſum ; penalty, but 
libertz|MWPut the defendant, in the affidavit on which this motion only for the 
T4097, b as grounded, .ſwore that only 3/. and ſome odd ſhillings amount of the 
tute ofFvere really due. | ag incurs 
= The court ſaid the conduQ of the plaintiff was alto- ei 
pether unjuſtifiable, and that he was liable to an aCtion. 
Chat, in the caſe of a bond conditioned for the perform- 
ance of a promiſe 'of marriage, and in ſome other inſtances, 
he penalty is the real debt ; but, in other cafes, the bail 


| 4 F 
he 48 
y cite 
; a ple 


T 


re wall 

the ſet-Fould only be taken for the ſum to which the plaintiff 

ict walg"ould be intitled in damages for the breach of the con- [ 450 ] 
ke thafWEition. At firſt, however, they ſeemed to think they NAD 
; meant{MFould not relieve the defendant upon this ſummary appli- 
inferioF2tion, it having been an uniform rule not to go into 

. whereſWbe merits, upon ſuch a motion, but to take the matter as 
appear t ſtood upon the effidavit to hold to bail ; but, at laſt, they 

7, as infFÞranted the rule, declaring that they were perſuaded the 

o hav aintiff would not venture to ſhew cauſe againſt it. 

1ſt have | 

xceedeil 


D232 
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Wedneſday, 
8th Nov. 


Government 
having con- 
trated to fur- 
niſh forage for 
a certain num- 
ber of horſes 
to be kept by 
a ſutier, and 
the contractor 
for forage 
having agreed 
not to com- 

_ mute the fo- 
rage for mo- 


NEY, an agree- 


ment between 
the ſutler and 
the contrattor, 
that the latter 
ſhall allow the 
former a ſum 
of money for 
each ration of 
forage allow- 
ed for the 
whole number 
of horſes and 
ſhall retain the 
forage, is 
void, 


[451 ] 


. camp, and which was furniſhed and ſupplied by the M 
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CASES IN MICHAELMAS TERM. 
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HIS was an aCtion of afſump/it upon an agteement bel ET hey 1 
tween the plaintiffs and the defendant, which was Wear tc 


ſtated, in the firſt count of the declaration, to the follow-WW prejudi 
'F, 


ing effeCt : The plaintiffs being ſutlers to four regiments MWollowe 
of militia encamped at Coxheath, and as ſuch intitled to; 
certain forage of oats and hay for divers horſes daily, out: 


of the King's magazine of oats and hay belonging to the 


WirLrtrs and Another again/f BALDWIN. 


fendant, it was agreed between the plaintiffs and the de-8 Tas 


fendant, that the plaintiffs might abſtain from taking the "7 * Dun 
forage, or ſuch part thereof as they ſhould think fit, and F- W fer fi 
might leave the ſame to be the property of the defendant, WF Lord 
and that he ſhould pay and allow them 91d. by the ra tis ca 
tion, for every ration to which they ſhould be intitled, 8% greem 
and which they ſhould fo leave at the magazine for the her th 
defendant. The declaration then proceeded to alledge, FOVErn! 
that, in conſequence of this agreement, the plaintiffs hadſMrhethe 
left a large quantity of forage at the magazine, which they|W&overn: 
were entitled to as ſutlers to the four regiments, to be theMMdorſes 
defendant's property, and became, thereby, entitled to re-Mihem, + 
ceive a ſum of money from him in the ſtipulated propor-Wl ſain qu: 
tion of 93d. per ration, which he had refuſed to pay.—WiÞpy this 
'To this ſpecial count, were added the general counts, foror the 
goods ſold and delivered, Cc. bf hey ar 

'The cauſe was IY before BULLER, Fuftice, at theMic.—A 
Sittings for Middleſex, in laſt Trinity 'Term ; and it ap-Wiſed, or 
peared, in evidence, that the plaintiffs had contracted to againſt 


keep 32 horſes, 8 for each regiment, for a limited time ;MWhe dec 


during which they were to be allowed, for each horſe, T] 
ration a day, conſiſting of 1816, of hay, and 8/5. of oats: 
that the detendant was a contractor with government 
and, by his contraft, was bound not to commute the allov-Wik | 
ance of forage for money, and that, in truth, the plaintifi DARN 
had only kept 14 or 15 horſes, inſtead of 32. A verdicl Mc 
was found for the plaintiffs, but with leave to move to {i 
it aſide, and enter a nonſuit. | HE 
| A rule was afterwards moved for, and pranted, in Tri _of 
Term, to ſhew cauſe, why a nonſuit ſhould not be entered ren 
or why, if that part of the rule ſhould, upon ſhewingWp--FEVR 
cauſe, be diſcharged, the defendant ſhould not be at I Wnt Le 
berty to move in arreſt of judgment. —The ground folF2me d 
arreſting the judgment was, that the agreement was 111 plaintiff 
gal and void, on the face of it, as ſtated in the declar defore _ 
tion, tending manifeſtly to enable the parties to defrauſ0 him, 
the public, and divide the profit ariſing from the value of xeplicat 


for age for horſes neyer kept by the "ana po hagrS 
ely 


4) 
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6 ere was not ſufficient on the declaration to ſhew the x 780. 
WSllegality of the agreement, it was contended, that ſuch Co, 
Sllcgality was clearly eſtabliſhed by the evidence. WILLIS 
XZ The Attorney General, and Cowper, now ſhewed cauſe. — _ againſt 
t be- hey ſaid, that, to make the agreement void, it muſt ap- BALDWIN . 
| was car to be a certain conſequence, that the public muſt be 

prejudiced, by it, which was not the caſe; for it neither 


low. 
Ps > | a N 
nents iWFollowed, that, if money was received inſtead of the ra- 


:d toons of forage, the plaintiffs would not keep the ſtipula- 
» out ied number of horſes, and provide forage elſewhere, nor, 


o the EF the full quantity of forage was delivered over by the 
ie de- BWicfendant, that the plaintiffs would employ it to feed the 
e de-BWumber of horſes they were bound to keep. 

g the Dunning, and Baldzvin, were to have argued on the 


» andWther ſide, but were ſtopped by Lord MansFitLD. 
dant, BF Lord MansFitLD,—No power of words can ſo bend 


1e r2-WiWthis caſe as to make it appear otherwiſe than as a foul 


utled, iWoreement between the parties. "The queſtion is not, whe- 


2r the Wher the plaintiffs may not find out a method of cheating 


edge, M&overnment although they ſhould take the forage, but 


's had ſn hether what they have done is not a method of cheating 


1 they WEovernment. 'The plaintiffs are bound to keep eight 
de the WW orſes for each of the four regiments, and, in eaſe. of 


3 
45 

- 
"43 


to rc-hem, government is to feed the horſes, ſupplying a cer- 
"OPOr- Main quantity, by the day, for each horſe that ſhall be kept. 
ay-—WBy tbis agreement, the plaintiffs are to have a compoſition 
Ss, torfMfor the forage for the whole number of horſes whether 
Whey are kept or not, which is a clear fraud upon the pub- 
t theWic.—As to the queſtion whether a nonſuit ſhall be enter- 
it ap-ed, or the judgment arreſted, the caſe is much ſtronger 
ed toWoainſt the plaintiffs upon the evidence, than as ſtated in 
time he declaration. | 

riſe, 188 The rule made abſolute for a nouſuit to be entered. 
oats | | 

ment, b 


G [452 ] 
__ | BARNFATHER and Another, Executors of Friday, 
erdiohls Morrar, again JORDAN and Another, ** 0%: 
-Y HE plaintiffs, as executors of an aſſignee of the leſſor bs 


T rinitW _ of certain premiſes, brought this aQtion of covenant, for rent 
1tercd Wor rent in arrear, againſt the defendants JokDaN and gain an 
. | .s aſſignee, an 
ewingP-EFEVRE, as aſlignees of the original leflee. "The defend- afſixament to 
at 1-Þnt Lefevre pleaded, 'Vhat, before the rent 1 queſtion be- a fme covert 
nd fofFame due, he aſſigned his intereſt to Fordan ; which the before the 
s ile{WPlaintiffs admitted on the record, Fordan pleaded, That, 1<vt accrued, 


is a good plea 


eclarMPcfore the rent became due, Lefevre aſligned his intereſt 5h 4-4 
efraul#0 him, and that he aſſigned to one Catharine King ſton. 
alue o8-2/ication; That at the time of the aſſignment to Catharine + 


But, | D 3 _ Kingſton 


ther? 
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I 780, King flon ſhe was covert of one Thomas King flon her huf* i þ 

L——y band, who was ſtill living.-General Demurrer. ET . 
BARNPFATHER This caſe ſtood in the paper, and was to have been ar- 
againſt oyed this "day, by Morgan, for the plaintiffs, and Wood, Wi 

JORDAN. . for the defendants; but Wood admitted, that he could "PP 

not ſupport the replication, on the authority of Coke Little. 

ton, where it is laid down, © That a feme covert is of ca- 

« pacity to purchaſe of others without the conſent of her 

«& huſband, and that though he may diſagree, and diveſt 26 

« the eſtate, yet if he neither agree nor diſagree, the 

« purchaſe is good (a).” Ty 

_ He moved for leave to withdraw the replication, and 

reply, de novo, upon payment of coſts ; which was granted. 


05D 00080; OP IOS-#+ 
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Friday, WATERS againſt Ocpan ad Another, Admi- Ls 
Ys \ niſtrators of MizL. 7 a 


If an execu- D EB'T upon a bond againſt the adminiftrators of the 
tor or ad- obligor.—Declaration of laſt Eaſter Term.—-Plea, Plene 

NE hw adminiftravit, except goods and chattels to the value of 

adminiftravit 481. 25. 10d. and with reſpect to the ſaid 48/. 2s. 10d. 

preter a cer- that the * defendants had confeſſed affets to that amount to 
is Bow gn another aCtion on a bond of the teſtator's, of the ſame 3 

another ation {<1 and then depending againſt them. —General De- i 

brought in the murrer. s 

ſame term Bower, for the plaintif,—An action depending and a 8 

plead alſo plne confeſſion of aſſets, without judgment, is not a good plea 
pg FOR in bar to an aCtion againſt executors or adminiſtrators. In 

ſum, and as to the other aCtion againſt the defendants, it is probable the 

thatſum thathe plaintiff ſuſpected the truth of the plea, and therefore took Wi 

had "Rn time to enquire into the fact, before he would fign judg- yg 
aro of rag ment for the 48 /, 2 5. 10d. If ſuch a plea as this were to 

len is @ good be. allowed as a bar to another action, a door would be] ; 

bar. opened to the moſt palpable fraud, by colluſion between 

* 1 \ the defendant and ſome friendly croiins; which other b-niM 

[453 ] : 
fide. creditors might never be able to prove ; affets might be 

- confeſſed and proteQted by fuch a plea, and all' other de-f 

mands fruſtrated, although the firſt plaintiff ſhould never 

proceed, nor mean to proceed to judgment. It is not pri- 

ority of aCtion but of judgment which gives a preference to 

creditors in the ſame degree. He who firſt ob#'ins judg- 

ment 1s entitled to be firſt paid, and here it ought to b:i 

conſidered as the /aches of the plaintiff in the other aCtion,W 

that he did not enter up judgment of the aflets confeſſed. 

It is true an executor or adminiſtrator cannot pay a debt oi 

the ſame degree, after aCtion brought” and notice given : 


of ſuch aCtion, unleſs there is Judgment for the debt wy : 
; 3 q 


- 


OS 6s win a. he lod hens ib. fs A otibo A... ib Jn bw WS Orin ul. ip. 
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= 1c pays, but he may pay ſuch debt after judgment, and he 
W is entitled to give it a preference by imparlances and plead- 
= ing dilatory pleas.to the firſt aCtion, and, in the mean time, 


=E confeſſing judgment for the ſecond demand. 'This is laid 


*X down in Wentworth's Office of Executors (a), and in the 
TE caſe of Blundwell v. Loverdell (5), where the court diſtin- 
= guiſhes between ſuch a preference given by the conſent of 
& an executor or adminiſtrator, in favour of a juſt debt, and 
FX where a debt is ſet up by covin and colluſion. 'The de- 
= fendants, here, were in no danger of being obliged to pay 


the amount of the afſets in their hands twice over, for if 


WE they had confeſſed judgment to the preſent plaintiff, they 
1; MX might.have availed themſelves of that judgment in a plea of 


uis darrein continuance to the other attion. | | 
Wood, for the defendants, —If this plea is not a good bar, 


XX executors and adminiſtrators will be under great difficul- 
= ties, and liable, in numberleſs inſtances, to account for the 


XZ ſame aſlets to two or many different creditors What other 
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7 ſtep was left for the preſent defendants to take ? The two 
= actions were brought at one and the ſame time, (and by 
= the ſame attorney.) They had only the ſum confeſſed by 
== the plea in their hands, and could not divide it between the 
XZ two creditors : for, if they had confeſſed one half of it to 
== each, and 7hey had replied aſſets u/zra, and 1fſues had been 
| joined, verdicts muſt have been found againſt the defendants 


in both actions. 'They could not make a voluntary payment 
to. the one, after notice of the action by the other. In 
ſhort, they had nothing left but to apply the aſſets by 
pleading, to one of the demands, and thereby put the 


| plaintiff in that aCtion in a ſituation to recover judgment, 
and then plead their having done ſo, in anfwer to, the other 
& demand. In an anonymous caſe in Shower (c), it is ſaid, 


that, in caſe an executor have three or four bonds againſt 
him, and they all come to trial at once, being for 20 /. a- 
Piece, and the executor hath aflets to the amount only of 
20/1. yet he ſhall be chargeable to them all; therefore it 
would have been beſt for him to have confeſſed a judgment 
to one of them, and that he might have pleaded to the 
other. Now the defendants have done all that depended 
on them to aCt in the manner there pointed out. 'The 
judgment itſelf is not in their power, it is the aCt of the 


_ court, which ought to follow of courſe on the confeſſion of 


aſſets to the other plaintiF, and it is not to be preſumed 
that he will neglect to avail himſelf of it. The plea con- 


feſling aflets to him on the records of the court, is a noto- 


rious and public appropriatian of thoſe aſſets to his debt. If 


the plea was fraudulent or colluſive, that might be replied. . 
| ; Lord 


L454 ] 


(a) 145. (8) C. B, Hil. 12, Car.2. (c) B. R, Eafter, 34 Car. 2. 


'1 Sid, 21, 2 Show. 202, 
D 4 
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1780. Lord MANSFIELD having aſked Woed, if he had ever ſeen 
t 3 ſuch a plea, he ſaid he had not, but that there was no caſe 
WaTErs NOT authority againſt it ; upon which his Lordſhip faid, he 
againſt thought the plea accounted very -properly for the aſſets ; 
Ocpen. that the plaintiff was endeavouring unjuſtly to compel the 
defendants to pay the amount of the aſlets twice over z and 
unleſs there had been the ſtrongeſt authorities againſt the 
_ plea, it ought to be ſupported. 

WIiLLEsS and ASHHURST, Fuftices, of the ſame opinion. 
BvLLER, bg lier is certainly a new caſe; I believe 
there never has been ſuch a plea before ; but juſtice is ſo 
clearly in favour of the executors, that, unleſs there were 
[ 455 ] the ſtrongeſt authorities againſt the plea, the court muſt 
ſupport it. This is a caſe which 1s entitled to greater fas, 
vour than where there 1s a priority in the judgment and 
not 1n the plea; for as to confeſſing judgment, that is an ac 
of preference ſhewn by the executors themſelves, but here 
the preference has been obtained by the greater vigilance of 
one of the plaintiffs, in calling for a plea before the other. 
All legal means may be uſed to obtain ſuch a preference. 
'The defendants, in the firſt plea they put in, told the real 
truth of their ſituation, which they were obliged to do, and 
having confeſſed aflets to a certain amount, they became 
bound by the courſe of law, to pay thoſe aſſets to the plain- 
tiff in that aCtion. Shall not this be a ſufhcient anſwer to 
the other demand ? It would be a monſtrous hardſhip 
indeed, if the defendants ſhould be obliged to pay the 
money twice over, and be turned round to ſeek for redreſs 

in a court of equity. I therefore think this is a good plea. 
Bower moved, and had leave, (on the ground of the caſe 
being new,) to withdraw the demurrer, on payment of colts, 
the defendants to be at liberty to amend their plea, by ſtating 
the judgment which in the mean time had been entered up 
in the other action, the plaintiff. to pay the expence of this 
amendment, and to take judgment: of aflets - quando accis 
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—_ EATON againſt JAQUES. 


: ” od ts a ng TH135 was an aCtion of debt for rent, againſt the defend- 
of mortgage, ant as aſhgnee of one Denys, the original lefſee.-— 
with a clauſe "The declaration ſtated an indenture of leaſe from the plaintiff. 
OP; to Denys, his executors, adminiſtrators, and aſligns, for 
not ſue the 27 Years, ata rent therein mentioned ; that Denys by virtue 
mortgagee as thereof entered and became poſſefled of the premiſes ; and 
aſſignee of all * that being ſo poſſeſſed, on the 21ſt of June, 177%, all the 
the eſtate, eſtate, right, title, term of years to come and: unexpired, 
"= 7" of Property, profit, claim, and demand whatſoever of the ſaid 
the mortgagor, Denys, of, in, and to the ſaid demiſed premites, by aſſign- 
even after the eg ; meyt 

mortgage has been forfeited, unleſs the mortgagee has taken aRtual poſſeſſion, 
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IN THE TWENTY-FIRST YEAR OF GEORGE 1I.. 


ment thereof. then .duly made, came to and veſted in the 
defendant, by reaſon whereof the defendant became, and 


= was, and from thence hitherto had been, and ſtill was, 


poſſeſſed of and in the {aid demiſed premiſes ; and that ſince 
he was and became aſhgnee as aforeſaid, a year's rent had 
become due at Chriftmas 1779, ang was in arrear.” —The 
defendant pleaded, "Chat. all the eſtate, right, title, &'c. (in 
the words of the declaration,) did not come to and veſt in 
the defendant, by aſſignment thereof, and that he was not 
poſſeſſed of and in the ſaid demiſed premiſes in manner and 
form, &'c.—1ſue being joined upon this plea, the cauſe 
came on for trial, before BULLER, Fuftice, at the fittings 
for Middleſex, in laſt Trinity Term, when a verdict was 
found for the plaintiff, fyubje& to the opinion of the court 
upon a caſe which ſet forth—* "That, on the firſt of De- 
cember 1775, the plaintiff demiſed the premiſes in queſtion 
to Denys, as ſtated in the declaration ; 'That, on the 21ſt of 
Fune 1777, by indeature made between the ſaid Denys, of 
the one part, and the defendant of the other part, after re- 
citing the ſaid indenture of leaſe, the ſaid Denys, (for the 
conſiderations therein mentioned), bargained, ſold, aſhgned, 
transferred, and ſet over unto the defendant, his executors, 
adminiſtators and aſſigns, the premiſes demiſed by the 
leaſe, and all the eſtate, right, title, intereſt, benefit of 


renewal, term of years, and tume to come and unexpired, 
property, profit, claim, and demand whatſoever of the ſaid 


Denys, of and in the ſame, by virtue of the ſaid leafe, or 
otherwiſe howſoever, to hold unto the defendant for all the 
reſt, reſidue and remainder. of the ſaid term of 21 years, by 
the ſaid indenture of leaſe demiſed, and /ubjef nevertheleſs 
to the rents and covenants therein contained, and which are on 
the tenant's part to be paid, kept, and performed, in which 
faid indenture is contained a proviſs for making the ſame void on 
'payment of 114/. and intereſt at 5 per cent. per annum mm 
manner following, viz. 2 /. 17s. being half a year's in- 
tereſt thereof, on the 21ſt of December then next enſuing, 
the further ſum of 2/7. 17 s. on the 21ſt of Fune 1778, 
the further ſum of 2/7. 17 s. on the 21ſt of in 
that year, and the further ſum of 1167. 17 s. on the 21ſt 
of June 1779 ; and there is another proviſo and agreement 
between the parties that, . until default ſhould be made in pay- 
ment of the 114 /. and intereſt, contrary to the intent of 
the ſaid proviſo, it ſhall be lawful for the ſaid Denys, his ex- 
ecutors, ' adminiſtrators and aſligns, to hold and enjoy the 
premiſes without interruption from the defendant ; 'That the 
2ntereſt which became due on the ſaid mortgage, was 
regularly paid up to and on the 21ſt day of December 
1778; 'That the defendant never had poſſeſſion of the houſe 
nder the mortgage. —'The queſtion ſubmitted to the court 
Was, Whether the plaintiff was entitled to recover the 
| =D {- rent 


ecember in. 
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_ occupies, he muſt pay the rent, it _ due by the leaſe on x + 
| o in Coke Littleton 8 

(b) it is laid down, that a leflee for years before entry hath 

an intereſt which he may grant over to another. Secondly, 
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(a) C. B. M. 8 Will. 3. 1 Salk. (cd) B. R. M. 16 Will. 3. 1 L. 
209. S$.C. 1 Z. Raym. 179. "  Raym. 


(5) 46. b. 
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rent which became due at Chriſmas 1779, from the de. MW, 


fendant. 
Wood, for the plaintiff, —The only queſtion is, Whether 
an aCtion of debt will lie againſt the aſſignee of a leaſe be- 


fore he takes aQtual poſſeſhon ? In the jfrf place, it will 
certainly lie againſt an original leſſee for years, before en- 
= v. Burbreck (a), 
where it was held, that, in debt for rent, upon a leaſe a: 
will, the plaintiff muſt ſhew an. occupation, becauſe, the 
rent being due only in reſpeC&t thereof, it muft appear to 
the court when the leflee entered, and how long he occu- 
pied ; but that, on a leaſe for years, entry or occupation need Wt : 


try. - This is ſettled by the caſe of Bella 


n0t be ſhewn, for, though the defendant neither enters nor 


contract, and not by the occupation. 


In what reſpeCt does the ſituation of an aſſignee differ from 
that of the original lefſee before entry ? Is there more ſo- 


lemnity required in transferring property to an aſſignee than MT :. 


to a lefſee ? The aſſignment veits the complete intereſt of 


the leſſee in the aflignee. In Cook v. Harris (c),- which £7 | 


was an aCtion of debt for rent againſt the aflignee of a term, 
it is ſaid, by Lord HoLT, that the ancient method of plead- 
ing aſhgnments was * virtute cujus” the aflignee entered and 


was poeſjed, but. that this method was now diſuſed, for the | 
aſſignee had the eſtate in him before entry. If he has the | 
eſtate of the lefſee in him, he muſt be liable to the ſame 8 
conditions to which the lefſee himſelf was ſubjeCt before 
entry. It 1s true, there is a proviſo in this aſſignment that 


the leſſee ſhall hold the premiſes till default ſhall be made in 
the payment of the intereſt, but ſtill the whole /egal pro- 


perty veſted in the mortgagee from the time of the aſlign- Ml 
ment, and the mortgagor became his mere tenant by ſuffer- 
ance, and might have been turned out by an ejetment 


without notice, as ſoon as there was a default of payment ; 
which there was in this caſe before the rent now ſued for 
became due. Suppole the premiſes had been under-let by 
the mortgagorz the mortgagee might have brought an 


action for the rent againſt the under-tenant, according to 


the late determination of this court in the caſe of Moſs v. 
Gallimore (d). Suppoſe there had been an aCtual demiſe of 
the whole abſolutely to the defendant, and he had made a 
ſeparate under-leaſe to the mortgagor to continue till there 
ſhould be a default in the payment of intereſt or principal, 
could there be any doubt that, in ſuch caſe, the defendant 
would have been hable to an action for the rent ? Here, 
the ſame thing has been done in ſubſtance, only by one in- 

| | {trument 


OF. 
(4) FN 20 Geo, 3. ſupra, P. 279+ 
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W 1N THE TWENTY-FIRST YEAR OF GEORGE III. 
Xqrument inſtead of two. 'This is very different from the 

Wcaſe of a leaſe for /ives, where livery of ſeifin is neceſſary, CAL, 
EEwithout which the delivery of the deed is not ſufficient to 

WE oive effect to the conveyance. By the very terms of the 
WT afignment, the defendant is made liable for the rent, and JaQuEs. 
== /ubjef to the covenants. | 


Rooke, for the defendant, —This is a queſtion of great im- 
portance to all mortgagees. It amounts to this; whether a 


= mortgagee of a leaſe for years, who has never taken poſ- 
= ſchon, may be compelled by a ftranger, to ſubmit to all 
WT the conditions and covenants in the leaſe, although he is 
WT willing to wave all benefit from it. 'The inconvenience of 
WE ſuch a doctrine would be monſtrous. A mortgagee might 
RT loſe his capital and intereſt, and alſo be compelled to pay 
WE rent, without deriving a farthing from the eſtate. But 


where is the hardſhip on the landlord if the ation is not 
ſuſtained? He has choſen his own lefſee ; he never de- 
pended on the credit of the aſſignee ; and the only implied 


WZ bargain he has made with the leſſee relative to aſhgnment, 


is, that if he lets another into the enjoyment of the eſtate, 
that perſon ſhall be liable. Is the defendant an aſſignee of 


Y | that ſort whom the law conſiders as liable ? The plaintiff 


has declared that al! the eſtate, right, title, &'c. came to 


the defendant, and that by reaſon thereof, he became poſ- 


ſeſed. Is this true in fat? Lord HoL1's dium in Cook 
v. Harris was extra-judicial, and, both before and ſince 


WW that time, all declarations in this court, againſt aſfignees, 


have ſtated entry andjpoſſeſhon.—(BuLLER, Fu/tice, aflented 
to this, and ſaid 1t was ſo in all the courts.)—Here, there 
was no poſſeſſion ; and, beſides, all the eſtate, right, &'c. 


WW was not aſſigned, for the court will take notice of the dif- 


ference between an abſolute aſſignment, and one 'which is 
conditional, and made only to ſecure the payment of money. 
'The point decided in Moſs v. Gallimore was, that a mortga- 
gee may diſtrain for the rent, before aEtual entry ; but he 
muſt give notice of the aſſignment to the tenant, and b 
that aCt he avows, inſtead of waving his intereſt under the 
aſſignment. But the tenant could not compel him to enter, 
or receive the rent. I admit that debt lies againſt the ori- 
ginal leflee, before entry, becauſe, between him and the 
lefſor, there is a privity of contra. But here there is not, 
nor any privity of fate, till poſſeſſion. It will be aſked, if 
the aſſignee can diſavow the aſſignment or not, as he pleaſes, 
before entry? I anſwer, that, as between him and the 
aſhgnor, he cannot, becauſe of the privity of contract be- 
tween them ; but, as between him and other perſons, he 
may, | * 
 Wied, m reply,—It does not appear, upon the caſe 
ſtated, that the mortgagee has waved all benefit of the 
mortgage, Indeed how could he waye it ? It was his own 
as fault 
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(a) Holford v. Hatch, E, 19 Geo. 3. 
Hapra, 133, | 
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fault to take it, and it cannot be ſurrendered but by a writ- 
ten conveyance. 
lute and a conditional aſſignment with regard to the preſent 
queſtion. Beſides, when the mortgage was forfeited, the 
aſſignment to the defendant became abſolute, and he then 
was, complete owner. As to the poſſeſſion alledged in the 
declaration, that is a mere inference of law, and 1s not tra- 
verſable. It has been decided over and over again, that, if 
a deed is declared upon, and, after ſtating the deed, the 
declaration proceeds wvirtute cujus, &c. the deed only, not 
the ſubſequent part, can be traverſed. After the for- 
feiture, the mortgagee might have brought an eje&tment, 
and might then have recovered the meſne profits from the 
time of the forfeiture. 

Lord MaNnsFiELD,—In point of fa&t, this caſe muſt have 
exiſted for a century paſt, in a thouſand inſtances; in this 
great town particularly, building leaſes have been, and are, 
perpetually mortgaged ; and yet no inſtance has been found 
where the ground landlord has attempted to charge the 
mortgagee, not in pofſeſhon, with the rent or covenants. 
This is a ſtrong argument againlt the plaintiff, eſpecially 
where the caſe 1s ſo hard, ſo unjuſt, and unconſcionable. 
Numberleſs inconveniences would ariſe, if ſuch a demand 
could be ſupported, 'The mortgagee never aſks whether 
the rent is paid ; he only looks to his ſecurity ; and, when 
the principal and intereſt are paid, he re-afſigns. But, if 
the plaintiff is right, a mortgagee might be called upon, 
years after ſuch re-aſſignment, for arrears or breaches of 
covenant during the aſſignment : the conſequences would 
be terrible. And all this ariſes from a mere {lip in the at» 
torney, in making the conveyance; for if he had made it 
an under-leaſe, by leaving a reverſion of a day in the mort- 
gagor, the landlord would have had no pretext to call upon 
the mortgagee (a). 'Though no caſes have been cited at 
the bar which apply to the preſent queſtion, we have found 
two in Vernon, which I will ſtate, that it may not be ſup- 
poſed, after this judgment, that they were overlooked. — 
'Che firſt is the caſe of Sparkes v. Smith (b). A bill having 
been filed againſt the mortgagee of a term, to compel him 
to diſcover whether the leaſe had not been aſligned to him, 


_ and to perform the covenants, the court faid, that, as the 


defendant was only a mortgagee, and never had been in 
poſſeſſion, they would not aſliſt the plaintiff to charge him, 
or decree him to perform the. covenants.—The other caſe 
is that of Pikington v. Shaller (c), which certainly cannot 
be ſupported ; for the court, there, refuſed to relieve the 
mortgagee becauſe it awas his own fault to take an afhgnment 


| of the whole term, and not an under-leafe; but that is a 


very 


(b) Canc. M. 1692. 2 Vern. 275. 
(c) Canc. T, 1700. 2 Vern. 374» 


There 1s no diſtin&tion between an abſo-. 6 
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iN THE TWENTY-FIRST YEAR OF GEORGE II. 460 
WE very common ground of relief in equity. —Theſe caſes, 1780, 
WT therefore, leave the queſtion as it ſtood upon the argument 
WE at the bar; and, there being no ſolemn well-confidered Earon 
WE gccifion, we mult reſort to principles. In leaſes, the leſſee againſt 
WE being a party to the original contract, continues always ti= Jaques. 
EZ able, notwithſtanding any aſſignment ; the aflignee is only 
BZ liable in reſpect of his poſſeſhon of the thing. He bears the 
EZ burthen while he enjoys the benefit, an d no longer ; and 
WE ;f the whole is not paſſed, if a day only is reſerved, he is 
WE not liable. To do juſtice between men, it is neceflary to 
underſtand things as they really are, and conſtrue inſtru- 
ments according to the intent of the parties. What 1s the 
effect of this inſtrument between the parties The leffor is 
= 4: ſtranger to it. He ſhall not be injured, but he js not en- 
WE titled to any benefit under.zt, Can we ſhut our eyes and 
= ſay it was an abſolute conveyance ? It was a mere ſecurity 
and it was not, nor ever 1s, meant, that poſſeſſion ſhould 
be taken till default of payment,- and the money has been 
demanded. 'The legal forfeiture has only accrued ſix months, 
and if the mortgagee had- wanted poſſeſſion, he could not 
have entered vid a1, .He muſt have brought an ejectment. 
This was the underſtanding of the parties, and is not con- 
trary to*any rale-of law. It was not an affignment of all the 
mortgagor's eltate, right, title, &'. | | 
WiLLEs, and ASHHURST, Fu/tices, of the ſame opinion. 
BuLLER, Fuſtice,—It was admitted at Nift Prius, that 
this was anew queſtion [1}. I therefore could only form | 
my opinion. upon general principles, which I did in favour {, 461 } 
of the defendant, both from the juſtice of the caſe, and the 
conſtant form of pleading. But, the point being new, 1 
thought it fit to be brought before the court, for their de- 
ciſi5n. It has been argued, at the bar, on a ſuppoſed na- 
logy to different caſes. 'The caſe of Bellaſes v. Burbreck (a) 
makes rather againſt the plaintiff, Why is it there ſaid 
that a lefſee for years is liable, without entry ? Becauſe the 
rent is due by h:m 10 reſpeCt of the contratt. But an aflig- 
nee 1s only liable in reſpeCt of the thing enjoyed ; and, 
therefore, the preſent caſe is more like that firſt put in that of 
Bellafis v. Burbreck, wiz. the caſe of a leflee at will, who is 
only liable in reſpect of his occupation. 'The other au- 
thority mentioned on the part of the plaintiff is merely a 
4:Fum of Lord Holt, who was clearly miſtaken as to the 
form of pleading z for I have looked into the precedents, 
and they always alledge © virtute cujus” the afhgnee entered 
and vas poſſeſſed. Beſides, Lord Holt does not ſay that the 
a{lignee has the eſtate in him to a// purpoſes before entry, 
and I admit that, to many purpoſes, it pafles by the de- 
| | OY RITA | livery 
[1] It appears that, in fat, in P:1&- never been in poſſeſſion ; but it is prc= 
Ington V. Shaller, aleflor had recovered bable no defence had been made. 7 
- at law againſt a mortgagee who had (a) Supra, þ. 457. Note (a). 


461 CASES IN MICHAELMAS TERM 
1780. livery of the deed: For the reaſons given by my Lord, I 
Lenny think there is a great difference between an abſolute and a 
EaTron Conditional aſſignment, in the nature of the contraCt itſelf, 
againſt In the one caſe the aſlignee has the ſubſtance z in the other 
Jaques. only a ſhadow. But I do not agree with Mr. Wood, that 
if even the aſſignment were abſolute, the aCtion would lie, 
without 'poſſeſhon. "There is no inſtance. 'The diſtinc- 
tion between a naked right, and the beneficial enjoyment, 
1s founded in ſound reaſon ; and there are authorities in 
Danverss Abridgment, Title Rent (b), where the court de- 
clared that the ground upon which aſſignees are made liable 
is becauſe they have enjoyed the profits. - I do not wonder 
that there are no old caſes on this queſtion ; it is probably 
by means of the regiſter aCt, which enables ſtrangers to 
pry into other people's titles, that this mortgage has been 
diſcovered. But the queſtion here being, whethex mere 
nominal aſſignees with the naked right, or only ſubſtantial 
aſlignees in the aCtual enjoyment of the eſtate, ſhall be li- 
able to this aCtion, I think that only thoſe of the laſt de- 


ſcription are liable. 


(5) 2 Dan. 484. | 
[1] The following caſe was deter- 
mined in this court, M. 22 Geo. 3- 


WALKER V. REEVES. 


Covenant for rent reſerved upon a 
leaſe, by an aflignee- of the reverſion 
againſt an aſſignee of the original leſ- 
ſee. The Jean pleaded two differ- 
ent pleas. 'The fir/? was demurred to. 
' In the /econd he ſtated, that, before the 
rent in queſtion became due, he af- 
ſigned all the eſtate, ritle, 

[ 462 ] interett, and term of years 
which he then had to come 

in the premiſes, to one Rzggs, by virtue of 
which offignment Riggs entered, and 
was, and ſtill is, pofſefed thereof, Wc, 
To this plea the plaintiff rep/zed, that, 
at and after the time when the rent in 
queſtion became due, the defendant 
remained and continued i» po/e//ion of 
the premiſes, without this, that the ſaid 
Riggs, at any time before the rent be- 
came due, and in arrear, entered into 
the premiſes, and was poſſeſſed thereof. 
The defendant demurred to this repli- 
cation, and ſhewed for cauſe, that the 
' Plaintiff had therein traverſed, and at- 


tempted to put in iſlue, matter of law | 


only, and not any matter traverſable 
or 1ſſuable. The caſe was argued, on 
Tucſday, the gth of November, by Bower, 


Poſſeſſion. 


The Pgftea to be delivered to the defendant [1]. 


for the plaintiff, and Chambre for the 
defendant. Bower relied on the caſe of 
Eaton v. Taques,.and contended, that 
it followed from the dodrine of the 
court there, that, till a ſecond afſignee 
enters and takes poſſeſſion, the firſt con- 
tinues liable to the rent and covenants. 
Chambre ſaid it was unneceſſary, and 
would be indecent, for him to contro- 
vert the caſe of Eaton v. Faques, but 
inſiſted that the determination of that 
caſe turned principally upon the aflign- 
ment appearing to be a mortgage and 
ſecurity tor money, and not a ſubſtantial 
transfer of the property. That none of 
the reaſoning in that caſe was appli- 
cable to an a&/elute aſſignment without 
entry, except the obſervation, that all 
the precedents aver actual entry and 
But he inſiſted, that there 
were no inſtances of that averment 
having ever been traverſed ; that it was 
immaterial, hike the allegation ** of be- 
ing thereunto requeſted®* in a&tions of a/- 


ſumpfit, and many other averments as 


to time, place, &c. which are not tra- 
verſable: he ſaid, that, in both the 
caſes in Vernon, cited by Lord Mansfield 
in Eaton v. Faques, the court of Chan- 
cery took it for clear law, that cove- 
nant would lie againſt an affignee be- 
fore entry ; but that it was enough for 
him to ſhew that the defendant m this 

aQion 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. 


aRion was not liable { he was not bound 
to prove that the laſt aſſignee was. As 
to this he cited the ſame paſſage in 
Coke Littleton which Wood had done in 
Eaton v. Jaques, and alſo Littl. { 289. 
and 5 Co. 124. 6. to ſhew what intereſt 
paſſes to a leſſee before entry, and con- 
tended, that as large an intereſt muſt 
paſs from a leſſee to his aſſignee, or from 
one aflignee to another, before entry, 
and therefore, in ſuch caſes, nothing 
more remained with the leflee or meſne 
affignee, but a mere naked poſſeſſion, 
without any right, exaQly as tf he never 
had any other right : "That tis was 
not ſuch a privity of efate as could ſnp- 
port an ation of covenant : and when 
the aſſignment had been made, as in the 
caſe before the court, not by an original 
leſſee, but by a meſne aſſignee, 1t would 
follow, that as he had no privity of cox- 
tra# with the leſſor, no ground would 
remain to ſupport the ation againſt him. 
Bower having ſaid, that if meine aflig- 
nees could, by fraudulent and ſecret 
aſſignments, diſcharge themſelves, and 
ſtill retain the poſſeflion and enjoyment 
of the eſtate, it would be attended with 
great inconvenience to leffors. Chambre 
anſwered, that if the ſecond afſignment 
had been made fraudulently in this caſe, 
the fraud ſhould have been averred, as 
was done in a cafe in Lent. 329. 331. 
Anon; He alſo mentioned Leheux v. 
Naſh, H. 18 Geo. 2. 2 Str. 1221. as 
another authority to ſhew that a fraud 
in the aſſignment cannot. be taken ad- 
vantage of unleſs it is pleaded. — The ' 
court took time to conſider, and on Fri- 
day, 16 Now. Lord Mansfield delivered 
their opinion. -He ſaid, they did not 
enter into the merits of the fr/ plea, 
(and of which I have not taken any 
notice, both for that reaſon, and be- 


The KiNG again/t ADDERLEY. 


T2135 was a rule to ſhew cauſe, 


unleſs within fix lunar months after the expiration of his office, and the 
£9e8 out of office is to be reckoned as part of the ſix months, 


why a ſuperſedeas ſhould 
- not be granted upon an attachment iflued againſt the 
defendant for not obeying a rule, to return a'writ which 


had been direfted to him when ſheriff of Warwickſhire. 
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cauſe it was not ar all 1780. 
applicable to the caſe , _ ww 
in the text,) for that Far Ok: 
they were unanimous againſt 
in thinking that the rec- Jaques. 


plication to the /econd_ 

was not good, unleſs it had gone far- 
ther, and charged the ſecond aſlign- 
ment to have been fraudulent. B 
the aſſignment, the title and poſleſ- 
ſory right paſſed, and the aflignee 
became * 7" 63 in law. As to ac- 
tual poſſeſſion, that muſt depend on 
the nature of the property, whether it 
can take place. It might bea waſte or 
unprofitable ground, as ſeemed to have 
been the caſe here.—(From the firſt 
plea it appeared to be ground meant to 
be built upon.)—Tlhus caſe was by no 
means like Eaton v. Zaques, for the aſ- 
ſignment there, being a mortgage from 
the nature of the tranſaQtion, it was not 
an —_— to this purpoſe ; it was a 
mere ſecurity ; till the mortgagee called 
for his money, the mortgagor was to be 
left m poſſeſſion, and to pay the in- 
tereſt; and it was not underſtood by 
either of the parties, that the mortga- 
gee ſhould be liable for the rent. 

In point of fact, the laſt aſſignment in 
this caſe of Walker v. Reeves was only 
as a mortgage ſecurity. Therefore, if 
the plaintiff, inſtead of replying that 
Riggs did not take poſſeſ- 
ſion, had traverſed, by his [| 463 ] 
replication, the allegation | 
of the plea, that the defendant had aſ- 
ſigned all theeflate, title, intereſt, &c. 
and upon flue being joined, it had ap- 
peared on the trial, that the aſſignment 
contained a proviſo of redemption, it 
ſhould. feem that he would have been 
entitled to a verdict, on the authority 
of Eaton v. Faques. 


Monday, 
13th Nov, 


By the true 
conltruction of 
20 Geo. 2.437» 
$ 2. a ſheriff is 
not Tiable to be 
called upon to 
return proceſs 
day on which he 
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[1] Tt is not ſufficient for the party not iſſue againſt him, the only way to 
to require the ſheriff _to return the writ z require him to return a writ being by 2 
he muſt have been ſerved with a rule of rule and proceſs of the court. R. wv. 
court for that purpoſe within the ſix Tones, B.R.T. 27 Geo.g. 2 Term Rep. 1» 
months, otherwiſe an attachment can= (a) 2 Black. Comm. 141. 


CASES IN MICHAELMAS TERM. : 
The fats of the caſe were; 'That the defendant went out IN TE 
of office on the 12th of February laſt, at four o'clock in the WW 3. W 
afternoon, and was not ſerved with the rule in queſtion Maid, he 
till the 3oth of Fuly following. By 20 Geo. 2. c. 37. $ 2. Mlexcrciſc: 
It is enacted, & 'That no ſheriff ſhall be liable to be called enquirin 
« ypon to make a return of any writ or proceſs, unteſs he be MW the d: 


« required [FF] ſo to do within fix months after the expira- Uo only to | 


&« tion of his office,” and a month in law is a lunar month, MWncw of 
or twenty-eight days, unleſs otherwiſe expreſſed (a). Fe- conſider 
bruary, in this year, conſiſted of twenty-eight days, and, MWcontemy 
therefore, if the day on which the office expired was to be MlWhe pun 
reckoned in, to make up the fix months, the rule was MWhe who 
ſerved a day too late, and the defendant was entitled to the MWttual d 
proteCtion of the ſtatute. WS ury. 
On Tueſday, the 7th of November, the caſe was argued, WWF Lord 
by the Attorney-General, and IV heeler, in ſupport of the rule, MWnot then 
and by Dunning, on the other fide. propoſe 
Three queſtions were made, viz. 1. Whether the day Ways, w 
of quitting the office ſhould be conſidered as included in the Mine, to 
ſix months, or excluded ? 2.Whether the proceeding by at- WMſto that « 
zachment was not irregular, the defendant being no longer MW After 
an officer of the court, and whether the Dos ought not MiWppinion 
to have been a di/tringas? 3. Whether the defendant, if WWF Lord 
not proteCted by the ſtatute, muſt pay a fine equal to the Maſe, up 
whole debt, or whether he was not entitled to relief, upon Mn the 1 
equitable circumſtances to be laid before the court by affi- MWucceſſo1 
davit ? GIG | R purports 
1, On the fr? queſtion, the court were, at firſt, of Mcturn « 
opinion, that the day on which the old ſheriff quits his W7efer, 
office, was not to be reckoned in the ſix months ; for there My the 


18 no fraction of a day, and he might be called upon to att MM to be 
in the courſe of that day. | |  |Exchang 

2. As to the ſecond queſtion, it was argued, on the part Way whe 
of the defendant, that the ſame praCtice ought to obtain MiWhe att « 
with regard to rules to return writs, and rules to bring in Wit then 
the body, and that, in the latter caſes, the proceeding MWebruar: 
againſt the old ſheriff is always by d:fringas. The maſter, MWr's, me 
however, on being referred to by the court, certified, that M8 brow. 


a difference had always prevailed, and that, for not obey- ME Cry, 
ing a rule for returning a writ, the conſtant courſe is to WP" the c 
proceed by attachment ;. and BuLLER, Juftice ſtated a Mie gth 
reaſon for the diſtinCtion, for he obſerved, that the writ in Mit E/:29 
ſtriftneſs, ought to have been returned before the old ſheriff M* nefit, 
was out of office, and therefore the contempt was aCtually BW his o 
committed while he was a ſervant of the court. I robber 


3- With 8 : obbery 


= 3. With regard to the 2hird queſtion, Lord ManseieLD 
Wd, he did not recolleCt any inſtance where the court had 
W&crciſcd an equitable juriſdiction in ſuch a caſe as this, by 
Wcnquiring into the actual damage ſuſtained by the default 
Woof the defendant, and compelling him to make fſatisfaQtion 
*; pnly to that extent. 'The maſter then referred to, ſaid he 
WDncw of no ſuch inſtance ; but BuLLzR, Juſtice, ſeemed to 
conſider, that when the ſheriff ſhould come to purge the 
Weontempt, it would be competent for the court to moderate 
Wkhc puniſhment, and not impoſe a fine to the amount of 
Wthe whole debt, though, in order to proportion it to the 
EEctual damages, he thought they mult be aſcertained by a 
Bury. 
os {od MansFIELD then obſerved, that this queſtion was 
Wot then before the court ; and AsnnuRsT, 7u/lice, having 
propoſed that the attachment ſhould lie in the office for 10 
Eglays, with liberty for the defendant to apply, in the mean 
ime, to have it ſet aſide upon terms, a rule was pronounced 
Wo that effeCt. 

=z Afterwards, on this day, Lord MANSFIELD delivered the 
WDpinion of the court, as follows. 
s Lord MansFiELD,—We have altered our opinion on this 
Weaſc, upon grounds which I will mention. "The old ſheriff, 
SÞn the 12th of February, turned over, by indenture, to his 
EJuccefſor, all un-executed proceſs (a). "The aft, by its title, 
Wdurports to be made for the eaſe of ſheriffs with regard to the 
Wgcturn of proceſs. We find, ' in the caſe of Bellafes v. 
B7e/er, reported by Lord Raymond (5), that it is laid down 
Wy the majority of the court, that where the computation 
= to be made from an af done (as from the fight of a bill of 
e:change by the acceptor, which was the caſe there), the 
Bay when ſuch act was done is to be included. Now here 
We ac of quitting the office by turning over the writs, &c. 
Wo the new ſheriff was done by the defendant on the 12th of 
WE -bruary. So, in the caſe of Norris v. The Hundred of Gau- 
=, mentioned in Rolls Abridgment (c), and reported in 
= brownlow (d), which was an aCtion on the ſtatute of Hue 
Be Cry, the robbery was laid, and proved to have been, 
Wn the gth day of Ofober, 13 Fac. 1. and the writ was teſted 
= 9th of Ofober, 14 Fac. 1. and the words of the ſtatute 
Wi E/:2abeth (e) being, © 'That no perion ſhall take any be- 
We nefit, &, except he or they ſo robbed ſhall commence 
We his or their ſuit or action within one year next after ſuch 
WW robbery, Wc.” (f), it was held, that the day when the 
ggoDbery was committed, was to be included in the year, 
1d that the aCtion was brought too late ; and judgment was 
2 | | arreited 


W (-) B.R.M, g Will. 3. 1 Ld Raym, reported Hcb. 139. 
50. | (e) 27 El. c. 13. 
8 (c) 2 Roll. Aby. 520. pl. 8. (1 $9. 
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(a) 20 Geo. 2. ©. 37. $1. (4) 1 Browul. 156. 8. C. more fully 


"29 aut ai a, 


: 
is! 
i 
f "RN 
+811 
"! | 
{ [ 
F | 
[ 
i 
T2 
Fil 
(1 
"i 
1415381 
j }? 
} ' 
418 
Bf 'F 
, [1 
dt - 4 
1314; 
b ' [ 
3) 
by 4 
$7 
S 11013 
; uy 
$4. 
" 1 'T * 
* The © 
L 49 7 
ivy 
( 12H 
3. 1 
S7 *7 
, 4 
? 
it 
38 [2 
: % 
$3199 
0 "43 
Wk 
mW 
pf 
1 NL 
C 1 
y : 
$1:4157 
© *] 
«0 t 
bk Is + 
i} 
HR 
p i 
h \ 
MW ( 
. z , 
, : 
13) 
[! b + 
C ; 
By 
o 4 
? x :F 
* . 
= 7 
$4 Bit 
6 {; 
4 
{!: Th 
Y } 4 
©: Wm 
FE 77 
i fi 
» 4'B, 0 
; 181 
$4; 
"7; 
T8 
8 | : 
FE 
FH 
J'S 
C08 
"$13 
P 
: 7 
. " t 
Wo 
WI 
k ] 
oy 4 v 
"TEE 
ah; 
4 T4 x5 
ah8 
_ 5 
BY 
| 
ol 
: 


465 


1780. 
—_— —— — 
The KixnG 
againſt 
ADDERLEY. 


Menday, 
x3th Nov. 


If a pariſh-. 
officer make 
an alteration 


Ina poor-1 ate, 


after it has 
been allowed 
by two juſ- 


tices, but with . TY 8 ; Ny 
interlining an article of one Geary for a tenement in th: 


the approba- 
tion of the 
juſtices, he 
ſhall not be 
puniſhed by 


1tormation. 


*£[ 466] 


CASES IN MICHAELMAS TERM. 


arreſted after verdict. 'The words of the ſtatute of 20 Ge, bbs 
2. are the ſame as thoſe of 27 El:z. and this being a pe. Wi 
nal proceeding againſt the defendant, who is intitled tv 


the moſt Fivoniette cofiſtruEtion of a ſtatute expreſs} "i 


made for the eaſe of ſherifts, we think the ay of hi; & 
leaving the office 1s to be computed as part of the fix 


months, and, thezefore, the rule to return the' writ came Wa 


too late. 


The rule for a ſuperſedeas vaade adfobute: 


The KING againff BARRAT. 


HIS was a rule to ſhew cauſe, why an information | 


ſhould-not be filed againſt the defendant, as one offi 
the overſeers of the poor for the borough of Szockbridge Wi 


The offence charged by the affidavits was, that, after thi iN | 


poor-rate had been ſigned by the partſh-officers, and al- 
lowed by the juſtices, the defendant had altered it, by 


borough. . It appeared that Geary's landlord, * (fince on: 
of the members returned for the borough,) had been rate 
for this tenement for the two preceding years, and the 


proſecutor ſwore that he believed the xlteration was mad 4, 


to ſerve election purpoſes. _ 8 
On the other ſide, it appeared, that the defendant hall 
the concurrence of the other pariſh-officers, and the per-i 


miſhon and approbation of the juſtices, and he poſitively 7 | 


{ſwore that he had not aCted with any view to eleCtion 
purpoſes. It alſo appeared that there was no vacancy at 


_ the time; that the rates are made at Szockbridge ever p 


month ; and that Geary's name had been inſerted in if 
ſubſequent rate, which was made previous to the election, 
and had been ſuffercd to remain without any appeal. - 
Lord MansFiELD ſaid, that, mn granting informations, 
the court always looked to the motive : that, the defend- 
ant had aQed improperly, but with the ſanction of the 
magiltrates' approbation, it was very natural for him to 
fall into ſuch a miſtake, and he denied poſitively having 
acted with any view to election purpoſes, which indeel 
the circumſtances ſhewed. could not have been anſwered 
by what he had done: the crime, if any, was in the 
juſtices, and they ought to have been the objects of the 
application : however, as the conduct of the defendant 
was irregular, the court would not diſcharge the rule witl 
coſts. 
Dunning, and "a in ſupport of the rule. "The Att 
ney General, we. idmore, and Burton, for the defendant. 
| "The rule —_—_— 
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HAWKINS againſt MAGNALL. 


45g 
I 780, 
HY 
Wedneſday, 
15th Nov, 


= OWER oppoſed one of the bail in this cauſe, on the The keeper 


| [ + 103] Vide Bolland v. Pritchard, 
=. 3B. H. 12 Geo. 3. 2 Blackft. 799. 
WS (1] By the rules and orders of B. 
"ER. M. 1654. F 1. © It is ordered, 
SF that, for the prevention of mainte- 
nance and brocage, no attorney be 
leflee in an ejetment, nor 6az/ for a 
= & defendant, in this court, 
WW 467 ] © in any aQtion.” There 
Re is alſo a ſimilar rule in 
e ſame words among thoſe of C. 
1. p. of the fame term, $ 1 [gF]. In 
=—_ caſe of Boulogne v. Fautrin [+104], 
PI. R. 7. 18 Gee. 3. the clerk to the 


vel -fcndant's attorney. was tendered as 


_ 
by 


tion WWai!, and objected to, by Douglas, of 
y at WWWounſel for the plaintiff, as being with - 
ver A the reaſon, though not the words, 


11 288 the foregoing rule, and the court 
100, ens of that opinion, he was reject- 


"E Wy the court is not permitted to become 
| 


Wp- round of his being the Keeper of the Poultry Compter, 
” Baldwin, on the other ſide, contended, that the rule pro- 
Wibiting officers from becoming bail, extends only to thoſe _ 
WSf the court where the action 1s brought ; but BuLLER, 


Wd. —But if a perſon, who by the rules 


of a pr.ſon 
cannot be 
bail, 


7 -/tice, ſaid, there was no ſuch diſtinction [+ 103], and, 
Whough Bower was afterwards inſtructed to wave the ob- 
cction, the court declared they mu:: reject the bail, to 
WSreſerve the uniformity of practice [1]. 


bail, ſhall be put into the bail-piece, 
and not excepted to, the plaintiff can- 
not take an aſſignment of the bail- 
bond, and proceed upon it, as if no 
bail had been put in. This was de. 
termined im B. R. E. 22 Geo. 3. Sar, 
27 Apr. wm a caſe of Thomſon v. Rou- 
bell. —The attorney for. the defendant 
was one of his bail, The plaintiff did 
not except, but, conſidering the bail- 
piece as a mere nullity, took an aſ- 
11gnment of the bail-bond, and brought 
an aCtion upon it. Mirgay moved to 
ſtay the proccedings, and the court 
held that the aſſignment was irregular, 
for that the bail-piece was not void ; 
the attorney, although he ought not 
to have been bail, and was puniſhable 
by the court, being liable to the plain-. 
tiff, who, by not obje&ing, had ac- 
cepted his ſecurity. Bower for the 
plaintiff [+ 105 }. 


en(- 
_ the 
1 to 
vin 
deed 
rerelli 
| the 
f thi 
1dant 
witl 


[t#] And by a rule of that court, 
1. 6 Geo, 2. Itis ordered, that no attor- 
ey of this, or any other court, or any 
racifing as ſuch, thall be bail in any 
bit or aCtion depending 1n this court. 
ind on the conitruction of that. rule, 
e court held in Laing v. Cundale, C. 
. M. 29 Geo. 3. H. Bl. 56. that it 
ktends to the articled clerks of attor- 
ys, But, in a crinynal caſe, the 
fendant's attorney may be bail for 
Bm. Thus in Rex v. Bowes, the de- 
ndant was carried down to Bedford 


Attor 


4, 


= 8 F 


aſizes, Aug. 1787, under a rule of 
court, before ASHHURST, Juſtice, to 
g1ve bail on articies of the peace ex- 
hibited againſt him by his wite, Lady 
Strathmore. One of the bail was ob- 
jected to as being his attorrey ; but 
ASHHURST, 7#/ice, held that the rule 
did not apply in criminal caſes. How- 
ever, the other bail appearing 1wſufli- 
cient, the defendant was remanded, 

[+ 104] Since reported, Cowp. 828. 

[+ 105] FYFride Tackſen v. 1 rinder, 
C. B, A. 18 Geo. 3. 2 Blaciſt, 1189, 
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It is not ſuf- 
ficient for the 
plaintiff, in 
an afhdavit 
to hold to 
bail, to ſwear 
that the de- 
fendant is in- 
debted to him 
;in ſo much 
won promiſes. 
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from 

| ; _— 707: it 

Coreg and Another agazn/? COOKE. BY medi 

| =S lued 
ON Thurſday, the gth of November, Mingay had obtain. WAR Lat 
ed a rule to ſhew cauſe, why the defendant ſhould R$ be d 

not be diſcharged, on filing common bail, on the ground 8 date 
that the affidavit on which he had been arreſted, did no $ loſs, 
ſtate the nature of the demand with ſufficient certainty, b- exhib 
The words were, © That the defendant was indebted to age, 


« the plaintiffs 2 200/. upon promiſes.” St the | 


Bower, this day, ſhewed cauſe, and ſaid, that all the WW 4s ab, 
ſtatute (a) had been conſtrued, (in the different caſes,) toi d arr 
require, was that the fat of the debt being due ſhoul(MWE&nture: 
be ſtated with certainty, not argumentatively, and by re. agents | 
ference to evidence. 'DThat, in this particular cafe, thee 777 
circumſtances were long and complicated, (the aCtion be. 178c 
ing a ſpecial afſumpſit on an undertaking relative to th: 8ÞP< 277 
ſale of a chance in the Irifþ Lottery,) and it would have tereſt, 
been impoſſible to ſet forth the ground of the demaniii# ord \ 
without ſtating the whole ſubſtance of the declaration, t Tr 7 
He admitted that the original afhdavit could not now b:8RP< pol: 
amended, nor its defe&ts ſupphed by a ſupplemental f 19 C 
one [+106]. reach 
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[ 468 7 The court were of opinion, that the affidavit was too" 
general, but would not allow the defendant the coſts offi plaintiff 
the application, which Mingay had moved for. 2D ccordi1 
| "The rule made abſolute [4+ *]. 7 ordſhi 
== doub! 
(a) 12 Geo. 1. c. 29. F 2. fendant 1s indebted to the plaintiff « in > oney. 


[+ 106] Yide Reeks v. Groneman, *©* 231. in irover,” is bad. Hubbari&ould r 
C. B. H. 4 Geo. 3. 2 Wilk. $24. vs Pacheco; C: Bc £. 20 Geo. 3. HMhis ter: 
q> But by the preſent prattice of Bl. 218. FVige allo Sheldon v. Baker i ew tr 


the court of C. B. it ſhould ſeem B. R. H. 26 Geo. 3. 1 Term Rep. 8: 
that ſuch ſupplemental affidavit may be Dawzis v. Muzzinghi, B. R. E. 27 Gi 


ontraC} 


filed. HobJon v. Campbell, C. B. T, 3, 1 Term Rep. 705. Mackenzie = he pre 


29 Geo. 3, H. BI. 245: 249. Mackenzie, B. R. E. 27 Geo. ;. ii 'This 
[4 *] So an athdavit that the de- Term Rep. 716, * yo 
FE 

Eplaintifi 

nds LowRy and Another again/7 BourDigv. Won » 


An inſurance _ 


being made 
without in- 
_ tereſt, and 
the premium 
paid, the in- 
ſured ſhall 
not recover 
back the pre- 
- mium after the 


flip has arrived ſafe, 


the 
HE plaintifts had lent to Lawſon, captain of the LoriWable ta 
Holland Eaft Indiaman, 26,0001. for which he halltheir e 
given them a common bond, in the penal ſum of 52,000/Mſtas they 
While he was with his ſhip at China, the plaintiffs got tween 1 
policy of inſurance underwritten by the defendant aniMWtereft + 
others, which was in the following terms : <4 At and fronWMit thou 
& China to London, beginning the adventure, upon the go law co 
Ko "M 3 fronedly 


| have 0 : KEY 
ET ord MANSFIELD, at Gwildhall, at the Sittings after the 


it Trinity Term, when his Lordſhip was of opinion, that 


ation 
w bei 
ntarri8 


mand 


$ too 


BIN Wgccordingly found for the defendant, agreeably to his 
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from the loading thereof on board the ſaid ſhip at Can- 
ton in China, &c. upon the ſaid ſhip, Ss. from and im- 
mediately following her arrival at Canton in China, va- 
lued at 26,0007. being the amount 'of captain Patrick 


"OY 6 Lawfon's common bond, payable to the parties as ſhall 
ould i 
ound 
d not " 
inty, Wl 
2d to +Atip ; 
SS: the head of the ſubſcriptions was written, © On a bond 
| the 
3,) to 
hould BF Pf ures / . 
y re. ents inſured againſt having happened. 'The receipt of 
, the 
n be. "44 
> the = 


be deſcribed on the back of this policy ; and it bears 
date the 16th day of December 1775 3 and, in caſe of 
loſs, no other proof of intereſt to be required than the 
exhibition of the ſaid bond : warranted free from aver- 
age, and without benefit of ſalvage to the infurer.” — 


as above exprefed.” —Captain Lawſon failed from China, 
d arrived ſafe with his privilege, (as ir 1s called,) or ad- 
>nture, in London, on the 1ſt of Fuly 1777, none of the 


e premium was acknowledged on the back of the pclicy. 
1780, the inſured brought this aCtion for a return of 
e premium, on the ground that, the policy being without 


Mtcreſt, the contract was void. 'The cauſe came on before 
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e policy was a gaming policy, prohibited by the ſtatute 
f 19 Geo. 2. c. 37. and both parties equally guilty of a 
reach of the law; that the rule, therefore, of melicr e/# 


Wor:ditio poſſidentis was applicable to the caſe, and the 


laintiffs could not recover the premium. A verdict was 


ord{hip's direction : but, the next morning, he expreſſed 
doubt as to the propriety of his opinion, becauſe the 
oney had been paid upon an executory agreement which 
ould never have been completed ; and, the firſt day of 


ew trial ſhould not be granted. He inſiſted, that the 
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WE ontraft was to be conſidered as executory in its nature, 
he premium having been paid before the riſk commenced. 


? | This day, cauſe was thewn, by the Attorney General, 


owper, and Dunning. 
They contended, that, in truth, and ſubſtantially, the 


plaintiffs had an inſureable intereſt, That, though this 


as, in form, a policy on the ſhip and goods, yet the 


: bond was ſtated, in the very body of the policy itſelf, as 


he real intereſt of the inſured. If there was no inſure- 


W2ble intereſt, yet, as the plaintiffs paid the money with 
Wtheir eyes open, and not under any miſtake of the law z 
Ws they expreſsly ſtipulated that the bond ſhould be, be- 
gtwcen them and the underwriters, the only proof of in- 
Wtcreit that ſhould be required, or, in other words, that 
Wt ſhould paſs for intereſt, as between them, whether the 
Www conſidered it as ſuch or not; as they moſt undoubt- 
We cfly would have called upon the defendant if the ſhip 
2 Eq: had 
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had been loſt ; the court will not afſhſt them in recover- 


h——) ing the premivm, although paid upon an illegal confidera- 
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tion. It may be ſaid that, in caſe of a loſs, the law would 
not have compelled the underwriters to pay. That may 
be true; but it would have been diſhonourable. in ' them 
to refuſe, and the principle in ſuch caſes is, that the court 
ought to remain neutral. If the underwriters had, in fact, 
paid, the court would not have afſilted them in recover- 
ing back their money, in an action for money had and 
received. Many caſes of the ſame ſort were mentioned 
by Lord MansFiIELD at the trial, where money, the pay- 
raent of which could not have been compelled by law, 
having been actually and voluntarily paid, it cannot be 
recovered back in an action ; as, for in{tance, money paid 
by an infant, or on time-contrafts for the price of ſtocks. 
As to the payment of the premium, though there 1s a re- 
ceipt for it on the policy, yet it 1s well known that, in 
point of fact, it 18 never paid at the time of underwriting, 
but remains an article in the current account between the 
broker and the underwriter. | 

Bearcroft, on the other fide, argued, that as the plain- 
tis could not have recovered for the loſs, and had made 
the inſurance under a miſtake of the law, not with an 
intention to aCt againſt it, they ought to recover back the 
premium, as paid without any conſideration. It happens 
every day that the premium 1s recovered back when it has 
been paid upon a miſtake in point of law, if no fraud or 
legal intention appears. "The parties here were guilty of 
a blunder, and nothing more. If they had intended a 
fraud upon the ſtatute, they would not have ſtated the 
nature of their ſuppoſed intereſt in the very policy itſelf. 
There are caſes where even on a policy clearly | illegal 
the premium has been decreed to be paid back, in a court 
of equity. In Willingham v. Thornborough (a), upon a bill 
brought to be relieved againſt an illegal policy, the court. 
made it a condition that the plaintiff ſhould return the 
premium. If it 1s faid, that the reaſon of that deciſion 
was, that it 1s a rule 1n courts: of equity never to pive re- 
hef, even in caſes of groſs fraud, without ordering what 
is really due on either fide to be paid, that rule will ap- 
ply, and ought to govern, in the preſent caſe, for this 
court has often ſaid, that mercantile queſtions ought to 
be decided in the courts of law according to equitable 
princ1ples. 

Lord MansFIELD,—TIt is certainly true, in many n- 
ſtances, that firſt thoughts are beſt. 1 am now very much 
inclined to my firſt opinion. There are two forts of po- 
hicies of inſurance ; mercantile and gaming policies. 'The 
firſt ſort are contracts of indemnity, and of indemnity 
only 3 
(a) Canc, H, 1690. Prec. in Chanc. 20, EN 
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oply ; and from that principle a great variety of deciſions 
and conſequences have followed. 'The ſecond fort ma 
be the ſame in form, but in them there 1s no contract of 
indemnity, becauſe there is no intereſt upon which a loſs 
can accrue. 'They are mere games of hazard ; like the 
caſt of a die. In the preſent caſe, the nature of the in- 
ſurance is known to both parties. 'The plaintiffs ſay, 
« We mean to game; but we give our reaſon for it; 
« Captain Lawſon owes us a ſum of money, and we want 
« to be ſecure mn caſe he ſhould not be 1n a ſituation to 
« pay us.” It was a hedge. But they had no intereſt ; 
for, if the ſhip had been loſt, and the underwriters had 
paid, ſtill the plaintiffs would have been intitled to re- 
cover the amount of the bond from Lawſon. This then 
is a gaming policy, and againſt an act of parliament ; and 
therefore it 1s clear that the court will not interfere to afbſt 
either party : according to the well known rule, that, in 
pari delifto, Wc. Not that the defendant's right is better 
than that of the plaintiffs, but they muſt draw their re- 


| medy from pure fountains. I have returned to my old 


opinion ; ſometimes you miſs the mark, by taking too 
long an aim. | 
 WiiLEs, 7uftice—1 ſhall make no apology for differing 
from the reſt of the court, in a caſe where ſuch great abi- 
lities have entertained two different opinions. "Che pre- 
mium has been paid, and yet no riſk run for the policy 
was void from the beginning, and the inſured could not 
have recovered from the underwriters if the ſhip had been 
loſt. But I cannot think it a gaming policy. It does not 
appear to me that the parties had an idea they were en- 
tering into an illegal contract. "The whole was diſcloſed, 
and they 7hought there was an intereſt. This was a miſ- 
take, but it 1s a new point of law. 'The caſe cited from 
Precedents in Chancery 1s not perhaps deciſive, but it goes 
a great way; and it would be very hard that a party 
ſhould loſe what he has paid under a mere miſtake. I 
think in conſcience the defendant ought to refund the 
premium. | 
ASHHURST, Frflice,—IT am clear that there ought not 
to be a new trial. A policy of inſurance ought to be a 
mere contract of indemnity, and nothing more ; but here 
the money might have been paid twice'; which ſhews de- 


= cifively that this was a gaming policy. 


_ BvuiLteR, Fuftice,—lt is very clear to me that the plain- 
tits ought not to recover. "There was no fraud on the 
part of the . underwriters, nor any miſtake in matter of 
aa. If the /aw was miſtaken, the rule applies, that ig- 
norantia juris non excuſat. "This was a mere gaming po- 
licy, without intereſt, There is a ſound diſtintion be- 
Tween contracts executed and executory, and if an action 
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Saturday, 
18th Nov. 


If a perſon 
who has been 
diſcharged by 
an inſolvent 
a& brings an 
a&tion, and 
recovers, on 
a promiſſory 
note made 
ayable to 
a3 before 
his impriton- 
ment, but 
not due till 
_ after his diſ- 
charge, and 
which was 


not inſerted in his ſchedule, he ſhall hold the money 25 a truſtee for his aſſignees, 
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1780. is brought with a view to reſcind a contra, you muſt do Was © 
L——) it while the contra continues executory, and then it can riſor 
Lowey only be done on the terms of reſtoring the other party to plain! 
agunſt His original ſituation. 'There was a caſe of alter v. when 
BOURDIEU. CEgman fome years ago in this court, where a ſum of ed it 
money had been paid in order to procure a place in the Man 
Cufloms. The place had not -been procured, and the par- MW yerdi 
ty who had paid the money having brought his aCtion to AMmOoL 
recover it back ; it was held, that he ſhould recover, be- O! 
cauſe the contra remained executory. So, if the plain= 2 ru 
tiffs in the preſent caſe had brought their aCEtion before aide 
| the riſk was over, and the voyage finiſhed, they might argu 
have had a ground for their demand ; but they waited till Dun 
the riſk, (ſuch as it was, not indeed founded in law, but O 
reſting on the honour of the defendant,) had been com- by t 
pletely run. It makes no difference whether the premium veſt 
was paid before the voyage, or after it. in tl 
'The rule diſcharged [0]. tere! 
F 472 ] Lord MaNsF1ELD ſaid, he defired it might not be un- O 
derſtood, that the court held, that, in all caſes where inte! 
money has been paid on an illegal conſideration, it can- aCtic 
not be recovered back. 'That in caſes of oppreſſion, when ſum 
pup for inſtance, to a creditor to induce him to fign a diffe 
ankrupt's certificate, or upon an uſurious contract, it par? 
may be recovered, for, in ſuch caſes, the parties are not whe 
| 1n pari delifto (a). | | bala 
Vide Andree v. Fletcher, B. R. Geo. 3. infra, p. 6qQc. Note .* Smith I 
27 Id 3. 3 Term Rep. 266. where v. fall of v. br E, x [3 infra, Fen 
it was held that a premium paid, on a 696. Fagques v. Witley, C. B. T. 28 Yor 
re-aflurance void by 19 Geo. 2. cap. Geo. 3. H. Bl. 65. Cockſhot v. Bennett, has 
37. cannot be recovered back. | B. R. M. 29 Geo. 3. 2 Term Rep. Et 

(a) Vide Jones V. Barkley, T. 21 703. 706. | | 
Dx 


BROWN again/t Rives. 


HIS was an action of afji-mpfit brought by the plaintiff 
as payee of a promiſſory note, drawn by the defend- 
ant, for 45/7. bearing date the tit of November 1777, and 


payable to the. plaintiff, or his order, twelve months after Jan 
date. 'The plaintiff had pledged his note with one Crowe bale 
for 20/, In November 1777, the plaintiff was arreſted and —_ 
impriſoned, and, in Zune 1778, was diſcharged under the Th 
inſolvent aCt of 18 Geo. 2. c. 52. 'This note was not in- Su 
ferted in the ſchedule of his effects delivered in at the Ji 
time of his diſcharge (a). There was an indorſement on ed 
it by the plaintiff in favour of Crowe, and ſome diſpute Fol 
aroſe between the counſel, whether this indorſement was ed 
made prior or ſubſequent to the impriſonment, but it ” 
was 


(4) 18 Geo, Ze Ce LA $ IZe 
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WT was admitted that the note was pledged before the im- 


riſonment. 'The declaration ftated the infolvency of the 


4 plaintiff, his diſcharge, and that the note not being paid 
WE when it became due, he had, after his diſcharge, redeem- 
We cd it from Crowe. 


The cauſe was tried before Lord 
MANSFIELD, at the Sittings after laſt Trinity Term, and a 


: a verdict found for the plaintiff, with damages to the full 
Ws amount of the note. | 


On Wedneſday, the 8th of November, Morgan obtained 
a rule to ſhew cauſe, why the verdict ſhould not be ſet 
aſide, and a nonſuit entered ; and, this day, the caſe was 
argued, by the Attorney General, for the plaintiff, and 
Dunning and Morgan, for the defendant. 

On the part of the defendant, it was contended, that, 
by the operation of the ſtatute, 5 14. this note became 
veſted in the clerk of the peace, and, by his aſſignment, 


WT in the aſflignees ; that the plaintiff had no longer any in- 


tereſt in it, and could not maintain the action. 

On the other ſide, it was faid, that the plaintiff had an 
intereſt in the note, to the amount of the 20/. and the 
action could not be ſplit. He could not ſue for that 
ſum, and the aflignees for the balance. Parties having 
different portions of intereſt in a note, cannot bring ſe- 
parate actions. "The plaintiff was intitled to recover the 
whole, but would be a truſtee for his creditors as to the 
balance beyond the 20/. | 

Lord MansrIELD,—As between the plaintiff and de- 
fendant there can be no doubt. "The plaintiff muſt reco- 
ver the whole, and pay over, what exceeds the ſum he 
has advanced fince his diſcharge, to his afſignees. 

Toa 'The rule diſcharged. 


Dzn, Leſſee of TAYLOR, againf/ The Earl 
© of ABINGDON. 


THE lefſor of the plaintiff having recovered a judg- 

ment againſt the . defendant, ſued out an elegiz of his 
lands in the county of Berks, upon which an inquiſition 
was taken, and returned by the ſheriff; and this eject- 
ment was brought to obtain pofleſhon under the elegt. 
'The cauſe came on for trial before PERRYN, Baron, at the 
Summer Aflizes for Berkſhire, on Tueſday, the 25th of 
Fuly 1780, and the inquiſition being produced, it appear- 
ed, that it mentioned by name all the different farms and 
tenements of the defendant's eſtate in the county confſilt- 
ed, with their value, the number of acres in each, be the 
ſame more. or leſs, the tenants' names, yearly value be- 
lides reprizes, and-the clear yearly amount of the whole E 

| an 
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Tuoeſday, 
21lt Nov. 


Upon an elegit 
the ſheriff 1s 
not bound to 
deliver a 
moiety of 
each particu- 
lar tenement 
and farm, but 
only certain 
tenements, ©e., 
making in 
value a moiety 
of the whole. 
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1780; 
Cen ——_ 
DEN 
againſt 
Lord AB1NG- 
DON, 


(474 ] 


_ of practice, from Raftall to Lilly, reſemble the inguiſition 


(a) 54- 


(6) 1 Vent. 259. 674. 
(c) - at. 262, Clift. 877. 883. (4) PI. 14. 12 Ed. 4. 2. 


«to be delivered to the leflor of the plaintiff, by the 


« oxen, and beaſts of his plough,) and the one half of his 


ment, Title Elegit (d), it is expreſsly laid down, 5 That, 


| _ | 
| 
| 


CASES IN MICHAELMAS TERM 


and then, repeating the names of a certain number of 
them, their number of acres more or leſs, and yearly 
amount, it found that thoſe particular farms and tene- 

ments were a true and equal moiety of all the faid lands 
and premiſes of the defendant in. the county, .<* which 
* moiety of the ſaid lands and premiſes, I, the ſaid ſhe- 
&« riff, on the day of taking this inquiſition, have cauſed 


&« price and extent aforeſaid, Wc.” Upon the production 
of this inquiſition, Cowper, on the part of the defendant, 
objected, that the elegit had not been duly executed, and 
that the inquifition was void on the face of it, for that a 
moiety of each farm ought to have been extended and 
delivered to the leſſor of - the plaintiff, and not a certain 
number of diſtinct farms, amounting, in value, to a moiety 
of the whole. 'This objection being ſtated, and a paſlage 
in Gilbert's Evidence (a), taken from Fentris (b), cited 
in ſupport of it, the Judge, and counſel on both ſides, 
agreed that a caſe ſhould be ſaved, ſetting forth the in- 
quiſition, in order to take the opinion of the court ; ſub- 
ject to which opmion a verdict was found for the plain- 
eitf, 

Two days afterwards, a ſimilar cauſe, between the ſame 
parties, came on, before BULLER, Juftice, at Oxford, and 
a caſe was alſo ſaved in that cauſe, which was to abide 
the deciſion of the court on the former. |, 

_'Fhis day the queſtion was argued, by Baldwin, for the 
plaintiff, and Cowper, for the defendant. 

Baldwin contended, that the method in which the writ 
had been executed, and the inquiſition taken, was entire- 
ly conſonant to the ſtatute of 13 Edaw. 1. flat. 1. c. 18. by 
which the proceſs by elegit was introduced. "The words 
of the ſtatute are, & 'The ſheriff ſhall deliver to, - (the 
« plaintiff,) all the chattels of the debtor, (ſave only his 


<« land, until the debt be levied, upon a reaſonable price 
« or extent :? 'There 1s nothing in theſe words that im- 

orts that the moiety of cach farm or field is to be ex- 
tended, 'Their natural ſenſe is, that a moiety in value 
ſhall be delivered. 'The words of the writ purſue exaCtly 
thoſe of the ſtatute ; and all the precedents in the books 


in the preſent caſe (c). In ſome inſtances they do not 
even mention the particular lands. In Brooke's Abridg- 


&« if elegit ifſue againſt one who hath two manors, the 
* ſheriff may deliver one of the manors to the plaintiff, 
«© In 


7: ozwnſh. Tudgments 1. 17. 33. Lilly 
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Py 
& in the name of a moiety of the whole, and is not bound x 780. 
« to deliver a moiety of each manor z and ſo of two acres; \ . 
« and this ſeems to be when they are of equal value.” Dex 
The only caſe to be found, which ſeems to warrant the againſt 
doctrine contended for on the part of the defendant, is E914 ABING= 
that of Lord Stamford v. Nedham, in Levinz (b). "The 29% 
report of that caſe by Levinz 1s yery ſhort and imperfe&t, [ 475 ] 
but it ſeems to be the ſame which is reported, under a 
different name, vis. Lord Stamford v. Hobart, in Sider- 


= fn (c) ; for that is mentioned as of the ſame year and term ; 


and, by that account of the caſe, it appears, that the on- 
Iy queition was upon a ſuggeſtion that there had been a 
ſe return made to the elegit, and on the manner in which 
the defendant could get rid of it. It is true, that, in a 
variety of caſes, it 1s laid down, that, upon an elegit, the 
ſheriff muſt ſet out the moiety delivered, by metes and 
bounds. Thus in Pullen v. Birkbeah, reported in Carthew (d), 
Lord Holt ſays, * If, upon an elegit, the ſheriff deli- 
« yercth a moiety of a 'houſe without metes and bounds, 
« ſuch return 1s 11].” In that ſuppoſed caſe, as there are 
not two houſes of equal value, certain parts or. rooms, 
equal in value to a moiety, muſt be ſet out ; but the rea- 
ſon given by Holt, viz. that the return is ill for the un- 
certainty, ſhews that the only obje&t of the metres and 
bounds 1s to aſcertain and diſtinguiſh the parts extended 
and delivered in execution. 'There is a caſe in Hut- 
tn (e), to the ſame purpoſe. . But there is no deciſion, nor 
dium, except the caſe in Levinz, which authorizes the 
opinion that a moiety of each particular field, or farm, 
mult be extended. "Phe great inconvenience which would 
attend ſuch a method of executing the writ is extremely }. 
obvious. | | 

Cowper relied on the caſe in Levinz, as direCtly in 
point ; and inſiſted, that the plain interpretation of the 
words of the ſtatute were in his favour. | | 

Lord MansFiELD having aſked him, what he ſaid to 
the precedents, he anſwered, that he conceived they were 
no authority [1]; and, beſides, that they differed from 
. one another. Ks | RD 
_ Lord MansFrieLD,—Mr, Baldwin, you need not reply : 
the reaſon of the thing 1s ſtrongly with the praCtice, and 
in your Tayoure of | 

EE: BULLER, . 


(5) B. R. H, 16 & 17 Car. 3. 1 Thomas, upon a demurrer, an entry in 
Lev. 160. bes 7 the old book of entries is cited, and 
 (c) B. R, H. 16 & 17. Car. 2. relied on, by Brooke, Ch. ]. and 
1 Sid, 239. apes | Saunders, J. as an authority to ſhew 

(4) B. R. T. 10 Will, 3. Carth. the proper form of declaring in an 
AEST”... 4 TO | action for a falſe return, under 23 77. 
(8.16. 0. c. 15, Plow. 118, 126. 129. 
[2] In the caſe of Bucky v. Rice 
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BULLER, Fuftice,—There are many other caſes, beſides 
what have been cited, which ſhew that the inquiſition 
and return are * good, although ſeparate lands have keen 
extended, provided it does not appear that. they amount 
in value to more than a moiety of the whole; 1 Salk. 
563. 1 Sid. 91. Cro. Car. 319. Mr. Cowper's argument 
goes not only to every farm, but to every cloſe and field. 
In ſhort, the writ could not be executed according to his 
idea, but by delivering an undivided moiety. Yet moſt 
clearly that is not the meaning of the ſtatute, for it is 
agreed the moiety extended muſt be ſet out by metes and 
bounds | x |. TI take the meaning to be, a moiety in value ; 
which 1s aſcertained by the jury. 

The Pe/tea to be delivered to the plaintiff, 


[1] < L'execution per force d'un upon the argument. There was no 


e« elegit ſerra fait del moyety per metas decifion m that caſe, the court differ- 


« et boundas, & nemi, fer mz & per ing in opmien ; and the only queſtion 
6. tout.**  Datt. 1 35 Cites 31 AY. was, whether the return could be 


but I can find no 


uch pailage in the quained wpor motion, It not appearmg 


Book of {/ize. The caſe in 1 Yen?. that poſſeſſion had been delivered by 


259- (/upra, P. 474. Note (6), ) which 


metes and bounds. 


35 referred to by Gzlbert, was not cited 


Tueſday, 


21it Nov. 


If oyer is 
granted of 
any inftru- 
ment of re. 


_ cord, and it 


1s ſet forth, 
although the 
arty was not 
mmtitled to 
ſuch oyer, 
yet he ſhall 
be thereby 
intitled to 


take the 


whole inſtru- 


_ ment as part 


of his adver- 
ſary's plea. 


F477] 


JEFFERY againſs WHITE. 


RESPASS for taking cattle ; Plea, "That they were 
taken damage feaſant ; Replication, a right of com- 
mon z Reoinder, ſtating, by way of inducement, part of 
a private act of parlhament for incloſing the common, and 
an allotment, by the commiihoners, of the /ocus tn quo to 
the defendant, and traverſing the right of common ; Oyer 
prayed of the act, and granted ; the whole act fet forth ; 
and then, Demurrer to the rejoinder 3 and cauſe aſſigned, 
that it was not ſhewn by the rejoinder that the allotment 


| had been made according to the direCtions of the act as 


ſet forth 3 Foinder in demurrer. 
Bower, tor the plaintiff, —Lawrence, for the defendant. 
For the defendant, it was argued, that a party is not 
entitled to oyer of acts of parliament, and that it cannot 
be granted, becauſe they are not in the power of the 
court; and, for a {imilar reaſon, the party who relies upon 
them, cannot make profert, becauſe he has them not to 
produce. 'That the plaintiff ought to have pleaded the 
record of the act, in a ſurrefoinder, and thereby have given 
the defendant an opportunity to take iſſue upon it, 'That 
by the plaintiff's ſetting it forth upon the oyer, and then 
demurring, the defendant was precluded from that ad- 
vantage, and the plaintiff enabled to ſtate it in whatever 
manner he pleaſed. 'That the court, therefore, ought to 
| conſider 
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conſider the oyer and recital of the aCt, as a mere nullityz 1780, 

and that, upon what appeared in thz defendant's rejoinder, , 

the allotment was regular, and therefore the defence was Jerre ar 
ent. | again 

mh admitted, that oyer could not be compelled of an WHtTE. 

act of parliament [7]; but inſiſted, that, as It had been 

in fa& granted, the party who had demanded it was en- 

titled to conſider the whole of what was ſet forth as 

making part of his adverſary's plea. For this he cited 

6 Mod. 27. 1 Saund. 316, 317. and other authorities. 

Judgment for the plaintiff. 


" [x] Nor of a record, as letters Amery, B. R. H. 26 Geo. 3. 1 Term 
patent inrolled in Chancery, Rex v. Rep. 149. 


: | 2 0 
W Coopnicur, Leflce of Hare, Widow, again/t BTL Hu ng 
: _ CaToR and Others. bd Now. 


TH was an <jectment brought to recover - the poſſeſ- An eftate be- 
ſon of certain lands in the county of Kent. Upon 1 conveyed 
the trial, the jury found a ſpecial verdi, which ſet forth, tioning 
{as far as 1s material to be ſtated,) as follows : truſtees, to the 
That Lord Bolingbroke was ſeiſed in fee, { inter alia, ) of uſe of the ſet- 
the premiſes mentioned in the declaration : 'That, by in- wipe lifes 
denture bearing date the 7th of September 1757, reciting, ... over and 
= {ner alia, ) an intended marriage between him and Lady with a power 
rere BY Diana Spencer, m conſideration of ſuch intended marriage, to the fettlor, 
om. EE 2nd for other conſiderations therein mentioned, his Lord- _ _ 
+ of WY fbip covenanted with Lord Penbroke and Lord Guilford, pow to we. 
WE parties thereto, that, in fix months after the ſolemnization yoke al! the 
of the marriage, he would convey to the uſe of 1. $. and uſes in the 


and 


'o to | . 7 

Ozer W. B. alſo parties thereto, certain manors, lands, &c. As 
th; == therein mentioned, for 99 years, for the purpoſe of rai- Fyas k oe 
ned, : ſing a certain yearly ſum for the ſeparate uſe of Lady Diana, granted an 


nent R& during her and Lord Bo/ingbrok?'s joint lives, remainder to eſtate for bis 
+ az the uſe of Lord Bolingbroke for his life, without impeach- ire EA a. 
= ment of waſte, remainder, after his death, to truitees, for or <a _— 
500 years, without impeachment of waſte, to the uſe and yocation ſub. 
tent that Lady* Dana ſhould take and enjoy a certain year- ſequent there- 
nnot 8 1 rent, during her life, for her jointure, and vpon other 2 o ” the 
the truſts ; remainder, after the determination of ſuch term, to uſes, by him, 
t C Wh . j A | with the CONe 
upon = the firſt and other ſons of the marriage, in ftrict ſettlement, {nt of the 
»t to il with remainders over ; "That the premiſes in queſtion were truſtees, ſhall 
| the WY part of thoſe contained in the ſaid indenture z That jn Pt afte& the 
he ſa h of $S OY - c eſtate granted 
riven the lame month of September 1757, the marriage took ef- 


; . for his life. 
That fect ; That by indentures of leaſe and releaſe, cf the 34 Aled entry = 
then 


ant. 
not 


S and 4th of November 176 g5 in purſuance of the indenture not neceflary 
: ad. i of 1757, and in performance of the covenants therein *9 take advan= 


. . | . tage by eieft- 
tever contained, Lord Holingb roke conveyed to the {aid Lord nent. of - 
ht to Pembroke clauſe in a 


| " leaſe to re-enter for non- 
nfder | leale to re-enter for non-payment of rent. 


478 
1780. 
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Pembroke and Lord Guilford, the premiſes in the deed of 


Lin —y 1757 contained, upon the ſame truſts, and for the ſame 
GoopriGuT Ules, as were in the ſaid deed mentioned, with a power to 


againſt 


CATOR, 


L 479 ] 


Lord Bolingbroke, during his life, and the truſtees during 
the minority of the children of the marriage, to grant 
leafes for three lives, or for thirty-one years, {/ubjef ts 
certain reſtriftions, and ſolemnities particularly ſet forth ; ) 
'Fhat, in the faid releaſe of the 4th of November 1765, 
wis contained a proviſo of the tenor following, viz. © That 
&« if at any time during the life of the faid Lord Boling- 
« broke it ſhould be thought convenient by him, and the 
« truſtees, or the ſurvivors, or ſurvivor,. and the heirs of 


©& ſuch ſurvivor, to ſell, diſpoſe of, or exchange, all, or 


« any part of the ſaid ſettled eſtates, and lay out the 
« money ariſing therefrom im the purchaſe of others to 
« be ſettled to the ſame uſes, it ſhould be lawful for 
« Lord Bolingbroke, notwithſtanding the ſaid uſes and li- 
& mitations, with the conſent of the truſtees, by any deed 
« or deeds with or without power of revocation, to be ſeal- 
« ed and delivered by him, and the truſtees, in the preſence 
&« of two or more witneſſes, to revoke, determine, annul, and 
« make void, all and every the uſes, eftates, truſts, and limita- 
« tions, powers, proviſces, authorities, and agreements, there- 
« in before limited, declared, created and contained, of and 
« concerning the premiſes ſo to be ſold, diſpoſed of, or 
& exchanged, and by the fame, or any other deed or wri- 
& ting, to be ſealed, and with ſuch conſent as aforeſaid, 
« to limit the ſame premiſes, or any of them, whereof 
« the uſes ſhould be. ſo revoked, to the ſaid truſtees, up- 
« on truſt, that they, with the conſent and approbation 
« of. Lord Bolingbroke, ſignified by a deed under his hand 
« and ſea}, ſhould abſolutely fell and convey the fame to 
« any purchaſor, or purchaſors, his or their heirs, exc- 
& cutors, or adminiſtrators, or ſhould hmit any fuch new 
« uſes, or truſts of the ſame, as ſhould be requiſite for 
« effecting ſuch ſale, diſpoſition, or exchange, and that, 
& on payment of the purchaſe-money, it ſhould be lawful 
«& for the truſtees to ſign receipts for the ſame, which 
& ſhould be ſufficient diſcharges to the purchaſor, or pur- 
« chafors, and that when any of the ſaid premiſes ſhould 
&« be fold, for a valuable confideration in money, and ſuch 


« receipt ſhould be given, and alſo when any of them 


« ſhould be fold, diſpoſed of, or exchanged for, or in 
« lieu of any other manors, &c. and the fee ſimple of 
« ſuch lait mentioned manors ſhould be veſted in the 
<« ſaid traitees, all and every the premiſes, ſo ſold, diſpoſed 
« of, or -conveyed in exchange, ſhould be, and, remain 


; &« for ever, thenceforth freed, and abſolutely diſcharged 


&« from all the uſes, eſtates, truſts, declarations, powers, pro- 


« wviſoes, and agreements, in and by the ſaid indenture of re- 
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« Jeaſe limited and declared concerning the fame, and 
«then, and from thenceforth, theſe preſents, and the 
« grant and releaſe herein before contained, and hereb 

« made, ſhall be and inure, as to fo much of the ſame 
« premiſes as ſhall be ſo reſpectively fold, diſpoſed of, 
« or conveyed in exchange, to the only uſe or behoof of 
« ſuch purchaſor, or purchaſors, or of ſuch other perſon 
« or perſons to whom the ſame ſhall be reſpectively ſold, 


« and aſſigns, /ubjef? only to ſuch leaſes, as before ſuch ſale 
« or exchange ſhall have been made thereof, purſuant to the 
« powers * herein before contained ;” 'Dhat on the 24th of 
Fuly 1770, by an indenture between Lord Bolingbroke and 
Margaret Hare, widow, (the leflor of the plaintiff,) reciting 
that his Lordſhip had executed a bond 'to the leffor of 
the plaintiff, conditioned for the payment of an annuity 


he had: agreed to ſecure the ſaid annuity upon certain 
eltates, and that they ſhould be conveyed to her for that 
purpoſe, it was witneſſed that, in purfuance of ſuch agree- 
ment, 'and im conſideration of 3ooo/. paid to him, for 
the purchaſe of the faid annuity, he granted, bargained, 
ſold, and demiſed, to the ſaid Margaret Hare, (inter alia,) 
certain eſtates, at Beckenham, in Kent, which eſtates were 
the premiſes mentioned in the declaration, and part of 
thoſe contained in the deed of 1757, to have and to hold 
the ſame for 99 years, if he ſhould ſo long live, ſubject 
to a .pepper-corn rent, if demanded ; "That, by the fame 
indenture, he covenanted, - that he then ſtood lawfully feif- 
ed of. an eſtate for his life in the premiſes ; That, by the 
ſaid indenture, it was provided, declared, and agreed, 
that the ſaid premiſes were ſo demifed to the ſaid Mar- 
garet Hare, upon an agreement, and. to. the intent, that 
the ſhould leaſe back the ſame to him, and his afligns, 
for 98 years and 11 months, if he ſhould fo long live, 
under the rent of 5oo/. per annum ; "That an indenture 
of re-demiſe, bearing date the 25th of Fuly 1770, in pur- 
ſuance of the above agreement, for the ſaid term of 98 
years and 11 months, if Lord Be/ingbroke ſhould fo long 
live, was made by Margaret Hare to him, ſubjeCt to the 
rent of 500/. per annum, payable quarterly, and that ſuch 
laſt-mentioned indenture contained a proviſo, that, if the 
faid yearly rent of 500/. ſhould be behind, or unpaid, in 
part, or in all, by zhe ſpace of 28 days, after any of the 
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ſhould: be lawfully made, it ſhould be lawful for the faid 
Margaret Hare to re-enter z That memorials of the faid 
indentures of the 24th and 25th of Fuly 1770, were duly 


13. | That, 


quarterly days of payment, although no demand thereof 


inrolled in Chancery, before the commencement of the. 
action, in purſuance of the ſtatute of 17 Geo. 3. c. 26. 31 


- 


479 


I 780, 
—_— — 
GOODRIGHT 

againſt 
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« diſpoſed of, or conveyed, and of his, her, or their heirs 


of 5001. during his life, by quarterly payments, and that 
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1780, That, by an a&t of the 8th of Ge. 3: the marriage be. 
tween Lord Bolingbroke and Lady Diana was diffolyed, 
GoopkicyT and it was enacted that ſhe ſhould, during her life, re- 
againſt ceive 800/. a year out of the premiſes contained in the 
CAaTOR. qeeds of 1757 and 1765, with power of diſtreſs and en- 
try, to ſecure the payment thereof, and that the yearly 
ſum for her ſeparate uſe, and alſo the jointure ſettled on 
her, as aforeſaid, ſhould ceaſe and be void ; That, by in- 
denture of the 2oth of Ofober 1713, between Lord B-- 
lingbroke and the truſtees in the deed of the 4th of Nc- 
vember 1765, reciting that deed, and the power of revo- 
cation above ſet forth, and that it was thought convenient 
by Lord Bolingbroke, and the truſtees, to ſell the eſtates 
therein mentioned, (being the ſame with thoſe granted 
and conveyed by the ſaid deed of the 4th of November 
x765,) and to Jay out the momies arifing from the ſale 
thereof, in other lands, to be ſ{ettled to the ſame uſes, and 
ſubje&t to the ſame powers, proviſoes, &c. the ſaid Lord 
Bolingbroke, by virtue and im purſuance of the power to - 
him given by the ſaid deed of the 4th of November 1765, 
and jn execution thereof, did, with the conſent and ap- 
probation of the ſaid truſtees, limit and appoint all the 
faid eſtates, to the uſe of the ſaid truſtees, upon truſt, and 
to the intent that they, with the conſent of Lord Bolingbroke, 
ſhould ſell and convey the ſame to any purchaſor or pur- 
chaſors, and ſhould limit, create, &c. ſuch new truſts, 
of and concerning the ſame, as ſhould be neceſſary for 
executing. and effeCting ſuch ſale ; "That the defendant 
contracted with Lord Bolingbroke for the abſolute purchaſe 
of the ſaid eſtates, free from incumbrance, (except as in 
the ſaid indenture of releaſe, hereinafter mentioned, of 
the 22d of Ofober 1773, is excepted,) for the price of 
19,688/.; That, for conveying the ſame to the defendant, 
the truſtees and Lord Bolingbroke, on the 21ſt of Ofober 
1779, for the conſideration therein mentioned, bargained 
and ſold the ſaid eſtates, (the ſame including the premiſes 
in the declaration mentioned, ) to the defendant, to have and 
to hold the ſame for a year, ſubjeCt to a pepper-corn rent, 
if demanded, to the intent that a releaſe of the ſame, in 
fee, might be granted to him ; "That, accordingly, by. in- 
denture of releaſe of the 22d of Ofober 1773 ; reciting 
the releaſe of 1765, the deed of 1757, the deed of the 
20th of Oober 1773, and the contract with the defend- 
ant 3 the ſaid truſtees, with the conſent and approbation 
of Lord Bolingbroke, releaſed to the defendant, all the ſaid 
eſtates, ©. in the deed of the 20th of Ofober ſpecified, 
to the uſe of him and his heirs for ever ; "That the ſaid 
laſt-mentioned indenture was duly executed, according 70 
the tenor of the power of revocation and ſale, in the deed of 
the 4th of November 1765 ; 'That the premiſes in the de- 
« | 
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| 1N THE TWENTY-FIRST YEAR OF GEORGE III. 
claration mentioned were part of theſe ſo releaſed to the 


Fuly 1770, were not, nor was either of them, nor any 
incumbrance created by them, or either of them, except- 
ed, or mentioned by the indenture of releaſe, of the 22d 
_— of Oober 1773 3 That Lord Bolingbroke, by virtue of the 
= /aid indentures of the 3d and 4th of November 1765, was 
= 7-0: for life, and in the aCtual pofleſhon and receipt of 
the rents and profits of the premiſes in the declaration 
mentioned, at the time of the execution of the deeds of 
the 24th and 25th of Fuly 1770 ; That the defendant, at 
= the time of his contract for the aforeſaid purchaſe, and 
= of making the indentures of the 21ſt and 22d of Ofober 
= 1773, had due notice of the indentures of the 24th and 
25th of Fuly 1770, and of the yearly rent, or annuity, there- 
WE in mentioned ; 'That the defendant, and certain other per- 
WE ſons, were, at the time of bringing the ejectment, and at 
WT the time of the trial, in poſſeſhon of the premiſes in the 
declaration ſpecified ; 'That a quarterly payment of the 
ET 2nnuity had been, and ſtill was, in arrear, for 28 days ; 
XX And that on the 14th of June, &c. (ſubſequent to the 
WS expiration of the 28 days,) the leffor of the plaintiff de- 
WE miſed to the plaintiff ; That, by virtue of ſuch demile, he 
= catered, &c. ' | 
= This ſpecial verdi& was argued, on Twe/day, the 21ſt 
= of November, by Morgan, for the plaintiff, and Rows, for 
= the defendant. | | 

= Mzrgan ſaid, he ſuppoſed it would be contended, on 
the other fide,—1, That the revocation of the uſes of the 
Bgrclcaſe of 1765, by that of the 20th of Ofober 1773, had 
Sg made void the demiſe to the leflor of the plaintiif, In 
WEanſwcr to this, it ought to be conſidered, what the powers 
ZE:incident to a tenant for life are, and how far thoſe powers 
Bgvcre reſtrained, or narrowed, in this particular inſtance, 
by any thing contained in the relezſe of 1765. The ſpe- 


ant for life. Now, that a tenant for life may grant any 
WEntcreſt for years determinable with his own life, without 
gg ncurring a forfeiture, is clearly ſettled by the authorities 
ited in 2 Bacon's Abr. 279. viz. 8 Co. 45. and Co. Litt. 
33. Then, as to the effect of the leaſing power, and of 
EZic power of revocation, in the releaſe of 1765; the fr/ 
can only regard ſuch aCts as Lord Bolingbroke was thereby 
Wputhorized to do, which might afﬀect the intereſt of thoſe 
22 remainder, after the determination of his eſtate for life. 


5 l'o have reſtrained him in that reſpect, would have beer. 
e<pugnant to the very nature of the intereſt granted to 
im. .But the demiſe to Mrs. Hare was not an a&t which 


Wo do with the leaſing: power, nor was it at all neceſſary 
Vor. IL F as 


al verdict expreſsly finds, that Lord Bolingbroke was te- 


EE ould affect the reverſion ; and it hath nothing whatever 
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WW cannot affe&t the powers incident to his eſtate for life. _ 
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1780. that it ſhould be made under any of the reſtrictions re- 


| —— —— 
GOODRIGHT 
againſt 
CATOR, 
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quired thereby. With reſpeCt to the power of revocation 
in the releaſe of 1765, that could only extend to ſuch 
eſtates as ſhould exiſt in Lord Bolingbreke, and the truſtees, 
at the time of executing the deed of revocation. It could 
not poſſibly enable the tenant for life to annul aCQts done 
by himſelf, and which, under that very deed which creat. 
ed the power of revocation, he had a power to do. Be- 
fides, it does not appear that Mrs. Hare was acquainted 


with the power of revocation, and, therefore, the is 
to be conſidered as a purchaſor for valuable conſidera. 


tion, without notice. 'The defendant, on the contrary, 
bought the eſtate with full knowledge of this incumbrance, 


and, therefore, took it ſubject to the charge. —But, 2. It TX 


will be contended, that this is an aCtion brought by the 
teflor of the plaintiff, as /andlord, againſt the defendant, 


as zenant, and that the circumſtances are not ſuch as en- 


title her, under the ſtatute of 4 Geo. 2. c. 28. 5 2. to bring 


an ejectment, without re-entry or demand. But it muſt be Bi 
conſidered, that an entry by the plaintiff is found by th: WR 
verdif, and indeed the defendant could not have obtained 
a ſpecial verdict, without confeſſing leaſe, entry, and 


ouſter. As to afual entry, it has been ſolemnly determined 


in the Common Pleas, while W1LLEs, Chief Fuftice, preſided b 
in that court, that it is only neceſſary in the ſingle caſe of 


avoiding a fine [1]. | 


Rous, for the defendant, —1. Denied that any ſuch ge- Nh 
neral rule had been laid down as had been Juſt mentioned. 


He contended, that it was clear, from the wording of the 
ſtatute of 4 Geo. 2. c. 28. { 2. that demand, and afual re- 


entry, 1n all caſes between landlord and tenant, are anly to - 
be difpenſed with, where there 1s _ a year's rent in ar- 
ound on the premiſes. 


rear, and no ſutkcient diſtreſs to be 
Here only a guarter's rent is ſtated to have been in arrear, 


and, as it is not found that there was not ſufficient diſtreſs, | 


the court, according to all the rules of conſtruing ſpecial 
verdicts, muſt imply that there was.—2. It is clear that 
Mrs. Hare knew Lord Bolingbrcke was only tenant for life, 
as ſhe took her annuity for his /ife, not for her own. It 
muſt, therefore, be preſumed, that the had recourſe to the 
ſettlement creating his eſtate for life, and, if ſo, ſhe muſt 
have known of the power of revocation, and therefore took 
the conveyance, knowing, it he ſhould execute the power, 


that the would be reduced to the ſecurity of his bond. I: {M 


is true, Cator was acquainted with the conveyance to Mrs. 
Hare, but, as he was adviſed that it did not bind the eſtate 
after the revocation, and he gave the full value, his con- 

| x | ſcience 


Fx] The caſe here alluded to, the to be that of Jenkin v. Prichard, C. 8. 
name of which was not recolletted, at DM. 3o Geo. 2. cited in Law of N. Pri 


the time, by any one at the bar, ſeems ed, 1775, P+ 103. | 
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'Cn ſcience is not affected. If he had looked to the value of x 78 0. 
on WS her incumbrance, which is ſtated to be 3ooo /. and had ___* 
ch WH deducted that from the full price, it would have been a Goopricunr 
es, WS fraud upon the truſtees, At any rate, how far he ſhall be againſt 
ald affeted by the notice of Mrs. Hare's grant, is for the con= CaToR. 
Ne ſideration of a court of equity. 'The /egal eſtate muſt de- 
at- WT pend on the conſtruction of the ſettlement of 1765. A 
Be. RS tenant for life who has only a gualified or defeaſible intereſt, 
ted WE cannot alien the eftate, for his own life, diſcharged from 
is | the qualifications which affected it in his hands; and Lord 
r2- RS Bolingbroke's eſtate for life was gualified, and ſubject to the 
ry, ME operations and conſequences of the power of revocation. 
ice, ME The intereſt of the truſtees, and all the clauſes and powers 
. It IE of the ſettlement, having been created in conſequence of a [ 484 ] 
the b-” marriage contract, were for valuable conſideration. In the | 
ant, WE power of revocation, the on/y exception is with regard to 
en- MT leaſes made purſuant to the lealing power. Is it not, 
ring therefore, the obvious conſtruction, that all other incum- 
: be TE brances, not made purſuant to that power, were to be 
!b: ME affected by the revocation ? . : 
ined ES Morgan, in reply, obſerved, that this aftion was brought 
and RR on the expreſs contraft between the parties, by which Mrs. 
ined MY Hare was entitled to enter, if any payment ſhould be in 
ided MY arrear for 28 days, not under the flatute of Geo. 2. | As to 
e of {EY the other point, he ſaid that the demiſe by Lord Bolingbroke 
=2 to Mrs. Hare ought to be conſidered as a relinquiſhment, 
1 ge- RY pro tanto, of his power of revocation ; and it would be a 
ned. BE groſs abſurdity, if, after he had received 3000 /. on the 
f the ME ſecurity of his life eſtate, he could re-inſtate himſelf by an 
/ re- ME act of his own, and entirely relieve the eſtate from that in- 
ity to cumbrance. 


| Lord MansFIELD,—The defendant in this cauſe has 
2 turned the leflor of the plaintiff twice round, upon former 
rrear, 


= occaſions, by objeEtions in point of form [1]. It would 
treſs, MY be very unfortunate, if he were to ſucceed a third time 
pecial JAY 1n 2 fimilar attempt.—As to the /econd point, was an afual 
- that {A entry neceflary in this caſe ? I have always taken the diſ- 
- life, YZ tinction to be, that, where entry is neceflary to complete 
1. It MY 7he landlord's title, (as when a power to re-enter is reſerved 
to the BY : _ 
> mult = [1] The leflor of the plaintiff had miſed, a farm in Surry, which farm was 
e took (EF firſt brought covenant againſt the de- not fold to the defendant ; and a caſe 
,ower, tendant, as aſſignee of the eſtate, right, being reſerved, and: the 
d. 1: 1 file, Se. granted by her to Lord Bo- gued, (as flated /#pra, P. 184. Note 
» Mrs lingbroke ; the defendant pleaded, that [21,) it was held, that he could not 
eſtate Ml the eſtate, right, title, Wc, of Lord be ſued as aflignee. 
: con-M Bolingbroke, in the PR demiſed eje&ment was brought, but the leflor 
"pans P by her to Lord Bolingbroze, d1d not of the plaintiff having neglected to in- 
C come to him by aſſignment: And on roll the annuity, accorJing to 17 Geo.3. 
:-.C, 8. G: the trial it appeared that, beſides the «. 26. ſhe was noaluited a! wn thax 
N. Pri 7 eſtate in Kent, Lord Bling broke had de- aftion. | | 
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caſe of A/tlin v. Perkins, in this court, to the fame effect. 


: (a) LawofN. Pr. ed. 1775, p. 104. Geo, 2. 2 Str. '1086. g+ Andr. 125: 
Berrington v. Parkhur/?, B,R. HH, 11 


CASES IN MICHAELMAS TERM 
to him in caſe of non-payment of rent,) there, the confeſ- 
fioiw 'of leaſe, entry, and ouſter, is ſufficient; but that 
where it 1s requiſite in order 7o rebut the defeirdant's title, 
actual entry muſt be made. This is the cafe when a finc 
is to be avoided. In the cafe of Dormer v. Forteſcue, which 
was much argued, both here, and in the Houſe of Lords (a), 
F find the counſel could not ſtate another inſtance, 
where a#ual entry muſt be made.. "Fhe clauſe of the ſta- 
tute of Geo. 2. is very confuſed, but I think 1t meant onl 
to provide a remedy in caſes of vacant pofteſſhion, although 
other matters are thrown in. My preſent opinion is, that 
aCtual entry was not neceffary in this cafe. That, ſurely, 
could never be. the intention of the parties, where the 
right of re-entry is expreſsly referved, if a quarter's re:t 
ſhall be in arrear for 28 days. —With regard to the jir// 
point, I cannot frame a doubt upon it. Undoubtedly 
Lord Bolingbroke had a right to do what he did. It is a 
right which ariſes out of the nature of his eſtate. "Thc 
queſtion is, Whether the fame Lord Bolingbroke who has 
made this demiſe, for a valuable conſideration, can be au- 
thorized to revoke it under any power in any ſettlement ? 
for, by the power, the revocation muſt be executed by hi, 
"There 1s a groſs fraud attempted, in this caſe, either upon 
Cator, or on Mrs. Hare. It Cator did not know of the in- 
cumbrance, there. was a fraud upon him. But it 1s found 
that he knew of it; and, therefore, the fraud was upon 
Mrs. Hare.—lf the defendant's counſel can find any caſe of 
this ſort, where aCtual entry has been held neceffary, let 
them mention it to the court. 

WILLES, Fuftice, of the fame opinion. 
ASHHURST, Fu/tice, of the ſame opinion. He reco]- 
letted the cafe in C. B. alluded to by organ, and alſo a 


BULLER, Fuftice—I am entirely of the ſame opimon, 
as to the queition on the effect of the revocation. With 
regard to the other, I think 1t proper it ſhould be enquired 
into. | | 
'This day, Lord MansFIELD, delivered the ultimate 

opinion of the court, as follows : 

Lord MANSFIELD, — We have looked very particularly ito 
the caſes for two hundred years back, and we find a great 
deal of contrariety on the queſtion, whether an actual er- 
*ry 1s neceſfary, in order to maintain an ejectment, on 3a 

clauſe of re-entry, for non-payment of rent : but, in the 
moſt diſtant period, the better opinion has been, that 1t 1s 
not. This was Lord HaLE's opinion, and is mentioned as 
ſuch, and as that of Lord Chief Fuftice ScROGGs, by Lord 


HorLT, 


it 1t 1s 
ned as 


[ Lord 
HoLrT, 


. 123+ 
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INTHE TWENTY-FIRST YEAR OF GEORGE UL. 
HorT, in the caſe of Little v. Heaton (a). 


4% 
I 780. 


But we look 


upon it as having been fully ſettled, in 1703, by the opinion { ; 


of all the judges, upon deliberation, and conſideration of Goopr1car 


all the caſes, that actual entry 1s only neceſſary to avoid a againſt 
fine [1]; * and fo the practice has been ever ſince. 'The Caro. 
reaſon of the thing is agreeable to the praCtice, for it is ab= 


ſurd to entangle men's rights in nets of form without mean- 
ing z and an eje&ment being a mere creature of the court, 
framed for the purpoſe of bringing the right to an ex- 
amination, an actual entry can be of no ſervice. In the 
caſe of fines it is required by a poſitive rule of law, and 
clearly necefſary under the ſtatute of 4 Anne, c. 16. (6). 
I have a ſtring of all the caſes on this ſubject, but it would 
be very unentertaining and unneceſlary to ſtate them. Mr. 
Rous alſo contended, that a demand of the rent was neceſ- 
ſary. There ſeemed to be ſome weight in that point, upon 
the reaſon of the thing 3 and, on looking into the caſes, it 
appears, to have a foundation in authority (c). But, here, 
by the expreſs terms of the leaſe, the demand is diſpenſed 
with. "The at of 4 Geo. 2. 1s very perplexed ; but the 
meaning certainly only 1s, that, where there 1s no ſtipu- 
lation in the leaſe for entry without demand, you may, 
notwithſtanding, enter without demand, provided fix 
months rent is in arrear, and there is not a ſuſhicient dif- 
treſs; otherwiſe, in ſuch cafes, you mult make a de- 
mand. 


*[ 486 ] 


Judgment for the plaintiff, 


(a) 1 An, N. Pr. 2 Ld. Raym. 750. 
1 Salk, 259. S. C. Holt. 264. 

[1] 2%. If aftual entry 1s not alſo 
neceſſary, in order to prevent the ope- 
ration of the ſtatute of limitations, 21 
Jac. 1. c. 16. Vide Law of N. Pr. ed. 
1775, P. 102. {FP So heldona trial 
at bar in Ford v, Grey, B. R. H. 2 Anne, 


= * unleſs there be ſome {pecial reaſon to 


* the contrary.”” 1 Sa/z. 285. Actual 
entry 1s alſo neceflary, in order to 


= cnable a perſon who has recovered in 


The Kine againſt Reap. 


eetment, to maintain treſpaſs for the 
meſne profits againſt one who was oc- 
cupter when the title accrued, but not 


at the time of the ejetment. Law of 
N. Pr. ed..1775, Þ. $7. Hf ©. 
(5) F 16. » 2 Ld. Raym. 751, in 


Marg. (F ite, allo, Cro. El. I5. 
where itis ſaid to have been held, that 


' 1n the caſe of land, the demand muſt be 


on the moſt notorious place of the land, 
and, of a houſe, 7» the houſe, | 


Wedneſday, 
22d Nov. 


ULE to ſhew cauſe, why this and five other convic- A conviRion 
> tions upon the mutiny aCt (d), for not quartering of- by a jultice of 


14 licers, ſhould not be quaſhed. The objeCtion was, that the P*3ce 's bad, 
evidence was not ſet forth. "The conviction run thus : 


unleſs it ſet 
forth the evi- 


* Whereupon, witnefles being examined on oath, and the dence, 
* ſaid William Read having neglected, or refuſed, to at- 


(4) $71. 


F 3 


« tend, 


, 


' The Kino", £ the evidences, I the ſaid Edward Dyne am of opinion, 


- 486. 
' 1780. 


. 


o 


_ againſt | 
: 'REaD. 


[ 487 ] 


[1] Vide Rex v. Theed, M.s5 Geo. 2. 4 Burr, 2063, (RF Rex v. Bryan, H, 
2 Str. 919. Rex v. Killet, E. 7 Geo. 5. 11 Geo. 2. Andy. $1. 


Wedneſday, 
224d Noy, 


An eſtate to 4. 
for life in a 
deed, and a hi- 
mitation of the 
tame eſtate to 
the heirs of the 
body of A. ina 
will, (though 
the eſtate by 
the deed was 
voluntary, and 
moved from 
the teitator, 
and 1s recited 
in the will,) 
do not unite ſo 
as to give A. 
an eſtate-tail, 


but the heirs of. 


his body take 
by purchaſe, — 
A devile of a 
real eſtate to B. 
after a good 
executory de. 


viſe thereof to 


the heirs male 
of the body of 
A. from and 
after the de. 
ceaſe of A, and 
Iimited on de- 


_& quarters for the ſaid Thomas Davis, as by the ſaid a&t 


- CASES IN MICHAELMAS TERM 
& tend, after being duly ſummoned, to anſwer ſuch com- 
&« plaints and informations, and having duly conſidered on 


« that the ſaid William Read did refuſe to find ſuch proper 


& are directed to be found; and I do, accordingly, ad- 
&« judge and convict, &c.” 
Peckham, in ſupport of the conviction, inſiſted, that the 
fact was ſufficiently ſtated to ſhew on what ground the ma. 
giſtrate founded his judgment. | 
B. Hunter was on the other ſide : but the court, without 
hearing him, ſaid, the queſtion was not open, and that the 
conviction could not be ſupported [1]  - | 
'The conviction quaſhed. 


Dox,. Leſſee of FoNNEREAU, again/t 
 FONNEREAU. 


PON a ſpecial verdict, in an aCtion of ejetment, which 
was tried before Lord MANSFIELD, at the Sittings for 
Middleſex, after Eaſter Term, 19 Geo. 3. the facts were: 
That Claude: Fonnereau, being ſeiſed in fee, by indentyye, 
bearing date the 1ſt of April 1735, and made between him 
and his. eldeſt fon Thomas Fonnereau, im conſideration of na- | 
tural love and affection, did give and grant to the ſaid 
Thomas Fonnereau, and his aſhgns, the eſtate in queſtion, to | 
hold the ſame to him, and his aſſigns, from Michaelmas 
then Iait paſt, for fe, without impeachment of waſte, at 
the rent of a pepper-corn, if demanded : that Thomas, the 
fon, entered, and was ſ{eiſed in his demeſne as of freehold, 
for life, the reverſion in fee remaining in the father ; and 
that the father, on the 27th of June 1738, deviſed the 
ſaid reverhon in the words following ;—<« Whereas I have 
« ſettled my eſtate, called Chrift-Church, at Ipfwich, in 
&« Supotk, (the lands in queſition,) upon my eldeſt ſon The. 
& Fonnereau, for the term of his natural life ; my will 18, 
« and 1 do hereby, from and after his deceaſe, give and de- 
&« vile the ſame zo the heirs male of his body begotten in law- 
« ful marriage, and, 7 default of ſuch i/ſue, to the uſe and 
&« behoof of my ſecond, third, fourth, and fifth ſons, ſeverally, 
« ſucceſhvely, and in remainder, one after another, as 
« they cvery of them are n priority of birth, and ſeniority of 


o 


« age, and of the ſeveral heirs male begotten in lawful mar- 


fault of ſuch 5 rage, of the body and bodies of my faid ſons reſpeftively ( 
iſſue, is a good | - $6 ;fſuing, ( 
executory deviſe ; veſting, either in poſſz/ſion, on the death of A. without leaving ifſue* ( 
male, or as @ remainder after an «tate tail, on his death leaving iſſue-male, FN. (. 
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m- ES «-ifluing, the e/der of my ſaid ſons, and the heirs male of 1780, 
on WR « his body, to be always preferred, and to take, before hed o 
on, RW « the younger of my ſaid fons, and the heirs male of their Dot 
per « bodies; * and, for want of ſuch iffue, to my right heirs :” againſt 
at WE that the teſtator, afterwards, on the 5th of April 1740, FONNEREAU, 
ad. RE dicd, feiſed of the faid reverſion, leaving the ſaid - Thomas , 
—E 7-mereau his eldeſt fon, Claudius Fonnereau, (the leflor of _ [ 488 ] 
the p the plaintiff,) his ſecond ſon, and three other ſons : that, | 
ma- ME after the death of the teſtator, his eldeit ſon Thomas, being 
EX ſciſed of the premiſes as the law requires, covenanted to 
out RET levy a fine, for the purpoſe of making a tenant to the pre- 
the i cipe, which he afterwards did, and ſuffered a recovery, to 
= the uſe of himſelf in fee : that afterwards, on the 6th of 
| = Fanuary 1779, Themas deviſed to the uſe of his nephew 
oo — Martin Fonnereau, (the defendant,) for life, with divers 
s E remainders over : that Thomas, ſoon after making his will, 
Þ * died ſeiſed, without leaving, or ever having had, any law- 
WT ful iſſue whatſoever, and without having ever been mar- 
RE ricd : that the leſſor of the plaintiff, in 1779, made an ac- 
= tual entry into the premiſes, for the purpoſe of avoiding 
XX the fine levied by his brother Thomas. 
—_ The caſe was argued, in Trinity Term, 19 Geo. 3. (a), by 
hich = Rove for the plaintiff, and Wilſon for the defendant ; and 
for = again, in Hilary Term, 20 Ges. 3. (b) by Hill, Serjeant, 
ere: BREE for the plaintiff, and Dunning for the defendant; and, in 
WC, ERS Zafter Term following (c), Lord MansFiELD delivered the 
him opinion of the court, in favour of the defendant. A few 
Na- RT days afterwards, however (d), his Lordſhip direed, that 
ſaid BT the judgment ſhould be ſtopped, and the caſe argued again 
', to BT in the enſuing term. Accordingly, there was a third ar- 
ima; WF gument in Trinity Term, 20 Geo. 3. (e) by the Solicitor Ge- 
-» at BR weral for the plaintiff, and Groſe, Serjeant, for the de- 
the WT fendant ; after which, the caſe ſtood over till this day, 
101d, : = when judgment was given for the plaintiff. 
and WE There were two general queſtions in the caſe; 1. Sup- 
_ the BW poſing the limitations over to the ſecond, and other ſons, to 
have BY have been good in their creation, whether they were not 
2, IN ES barred and deſtroyed by the recovery ? 2. Whether thoſe 
T ho. =Z limitations were not void from the beginning ? 
1 1, BR If Thomas, the ſon, took an eſtate-tail, it was clear that the 
| de- BF limitations over were barred, and the title of the leflor of the 
law- WT plaintiff deſtroyed. But ſuch an eſtate-tail could only have 
: and velted in Thomas ; either, 1. by coupling the eſtate for life, 
rally, ſettled upon him by the deed ſet forth in the ſpecial verdict, [ 489 ] 
a # with the limitations to his heirs-male in the vi/, ſo as to | 
ity of bring this within the rule in Shelley's Caſe (F), or, 2. by 
ar conitruing | 
pps (a) Friday, 18 Funz 1 ; e) Tueſday, 30 May 1 80, ES | 
113g, (b) T; way, g Bl? "a, of vp F; 83 zl. A Co. 93+ b. —_ 
iflues (c) F riday, 14 April 1780. 104. &. 106, 6, | 


(4) Tueſday, 18 April 1780s 
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1780. 
Con mmned 


Dor 
againſt 


FONNEREAU, 


[ 490 ] 


| diate deviſe of the reverſion after Thomas's life, by which 


and ſubſequent limitations are in the ſame inſtrument. 


words above cited import, yet, upon a review of all the 


« deceaſe, to the uſe of his ſon, in tail, and, after, to 


CASES IN MICHAELMAS TERM 


conſtruing him to have taken ſuch eſtate-tail under the will 
If Thomas took only an eſtate for life, then the recovery 
could not bar the limitations to the ſecond and other ſons, 
if they were good 1 in their creation; and therefore, on this 
ſuppoſition, it was neceſſary for the defendant to inſiſt, 
that thoſe limitations were executory deviſes, and void, as 
being limited on too remote a contingency. In conſe- 
quence of theſe different views of the cafe, there were 
our Gfferent heads of argument inſiſted upon by the Coun- 
ſel for the plaintiff, key 
1. They contended, that the limitations to ie I in the a: 
deed, and to his ifſuc-male in the will, could not b: 
coupled, ſo as to make the words of the latter words of : 
deſcent, and to veſt an eſtate-tail in him. 4g 
2. 'That an eſtate-tail to Thomas could not be raiſed from 
the words of the will. | 
. That the limitation to the ſecond ſon, was an imme- 


an eſtate-tail in that reverſion veſted in the ſecond ſon 
Claudius, (the leflor of the plaintiff, immediately on-the 
teſtator's death, with ſucceſhve veſted remainders over to 
the other younger ſons. 
4. Or, if it ſhould be held that the ſucceſſhve deviſes to 
the younger ſons were all future and executory, then, that 
they were not within the reaſon and principle upon which 
executory deviſes had been held void as being too remote. 
On theſe four heads the ſubſtance of the arguments for 
the plaintiff was as follows. To 
1. The rule in Shelley's Caſe, only applies where the fir't 


2:46 FR 


'The words are; © When the anceſtor, by any gift or 
&« conveyance, takes an eſtate of freehold, and, in the ſam? 
« gift or conveyance, an eſtate is limited, either mediately 
&« or immediately, to his heirs in fee, or in tail, that al- 
&« ways, in ſuch caſes, © zhe heirs” are words of Genitation 
& of the eſtate, and not words of purchaſe (a).” 'Fhe 
court 79w, (when the feudal reaſons for which it was in- 
troduced have ceaſed,) will not be inclined to extend the 
rule; as it tends, in moſt inſtances, rather to defeat than 
give effect to the real intention of the teſtator : and, 
though ſome authorities may be mentioned where it has 
been, perhaps, carried farther in ſome reſpects than the 


caſes on the ſubject, ſo far from their being any deciſion to 
warrant the application of it to the caſe of limitations in two 
different conveyances, it will be found that the contrary 
has been determined. In the firſt 1n/litute (b) Lord Cite 
expreſies himſelf thus: «© If a man fſeifed in fee, make a 
&« feoffment in fee, (and depart with his whole eſtate,) and 
«© limit the uſe to his daughter, for lite, and, after her 


« the 


(a) 1 Co. 104. a. (3) Co. Littl, 22. b. 
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« the uſe of the right heirs of the feoffor ; in this caſe, 
« albeit, he departed with the whole fee-ſimple by the 


W c« feoffment, and limited no uſe to himſelf, yet hath he a 


« reverſion, for whenſoever the anceſtor takes an eſtate 


_ « for life, and after, a limitation is made to his right heirs, 


« the right heirs ſhall not be purchaſors ; and here in this 
« caſe, when the limitation 1s to his right heirs, and right 
<< heirs he cannot have during his life, (for non eff heres vi- 
&« oventis ) the law doth create an uſe m him during his life, 
« until the future uſe cometh 77 ez, and, conſequently, the 
« right heirs cannot be purchaſors ; and no diverſity when 
« the /a«v creates the eſtate for life, and when the party.” 
This extends the rule in Shelley's caſe, to that of a reſulting uſe 
for life, but ſtill that reſulting uſe ariſes upon the /ame con- 
vevance which creates the hmitation to the heirs. In Pi- 
bus v. Mitferd (a), a father covenanted to ſtand ſeiſed * 7o 
« the uſe of ſis heirs male, begotten or to be begotten on the 
« body of his ſecond <ife ;” and there, too, it was held by 
Lord Halt, Wild, and RainsFoRD, Tuſtrees, againft 
"TWISDEN, Fz/tice, that an uſe for life in the father aroſe 


by implication, which united with the expreſs limitation | 


to the heirs male by the ſecond wife, ſo as to make him te- 
nant in ſpecial tail; but ſtill, this implication aroſe upon 
the ſame conveyance which created the expreſs limitation, 


In Goodman v. Goodright (5), it is manifeſt, from the rea- 


ſoning, both of the counſel and the court, (although there 
was no expreſs opinion given,) that it was not thought the 
eſtate given to the ni2ce, by zhe articles, could unite with 
the limitation to the heirs of her body by another huſband, 
;n the will, Theſe authorities, therefore, (which may per- 
haps be cited on the other ſide,) do not carry the rule to the 
caſe of two different conveyances z nor can any poſitive de-- 
cifion be found that does. 'Fhe only inſtance of a doubt 
having been entertained, was by Lord Keeper Wright, in 


the caſe of Clifton v. Fackſon (c), who is ſtated to have ſaid, | 


that © all the authorities are only in the affirmative ; that, 
« 1f by the ſame deed, they ſhall conſolidate z not nega- 
<« tively; that, if by different deeds they ſhall not.” But 
there was no determination in that caſe ; and he was clearly 


miſtaken as to the authorities. In Cranmer's Caſe (d), DyzR, 
Chief Fuftice, expreſsly ſays, that, © if a leaſe is made to _ 


«* 4 tor life, the remainder to the right heirs of B, and 


© B purchaſeth the eſtate of 4, the eſtate. in remainder is 


« not executed, for it is not conveyed by the grant of the firſt 
* grantor, but by the aft of another perſon after the grant.” 


90, in Snow v. Cutler (e), a huſband and wife being ſeifcd 


of a copyhold eſtate, to them and the heirs of the huſband, 
the huſband ſurrendered to the uſe of his will, and after- 
wards deviſed to the heirs of the body of the wife, if they 
| | {ſhould 


- 
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1780. 
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(a) B. R. T. 36 Car. 2.1 entr,372. (c) Conc. 1704. 2 Vern. 486, 


(5) M, 33 Geo, 2, 2 Burr, 873. Vide (4) C. B. 16 El:z. 2 Leon, $5.7. 


infra, (e)B.R. T.16 Car.2.lLevazg,136. 
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ſhould attain 14 years, and, though the court differed on 
ſome of the points 1m the cafe, and did not give judgment, 
yet they all agreed that the deviſe to the heirs of the hody 
of the wife, was not a remainder to her, but an executor 
deviſe, « for although the wife had an eſtate for ker life, 
« yet this 1s a new deviſe, to take place. after her death, 
& and 1s not a remainder joined to her eſtate.” And, 
again, in Moore v. Parker (a), A having iſſue Þ his ſon, 
ſettled lands, on the marriage of B, to the uſe of B for life, 
remainder to the wife of B for life, remainder to the firſt 
and other ſons in tail, with reyerfion to himſelf in fee. 
Afterwards, A deviſed the fame lands, to ſuch /ize-male as 
B ſhould have by any other wife, in tail-male, and, in caſe 
of failure of iſſue-male in B, to his grand-children by his 
daughter C, in fee. Þ ſuffered a recovery, and died with- 
out iſſue-male, HoLT, Chief Fuftice, doubted as to the 
reverſion deviſed to the grand-children, becauſe there was a 
prior deviſe, to perſons not in eſe, per verba de preſenti ; 
but he was clear that the deviſe to Z's iſlue-male, by any 
other wife, could not be tacked to the eſtate for life, be- 
cauſe that vas limited by another conveyance ; and, in this, all 
the other judges concurred [1]. Laſtly, in Hopkins v. 
Hopkins (6b), Lord HaRDwWICKE, in citing Pibus v. Mitford, 
ſeems clearly to have thought that the rule ought not to be 
carried farther than it had been in that cafe (c). 

2. It will be impoſſible for the defendant's counſel to 
maintain, that Thomas took an eſtate-tail by the will. In 
the fir/? place, he certainly did not take ſuch eſtate by ex- 


\ preſs deviſe. If the teitator had, in words, deviſed to him 


the life-eſtate, which he had already by the deed, that de- 
viſe could have had no effeft; but there 1s no attempt of 
that ſort in the will, which only takes notice of the life- 
eſtate which Thomas already had, by way of recital; and, 
that a mere recital will not amount to a deviſe, has been 
often determined, particularly in Wright, v. Wywill (d), 
and Right v. Hammond (e). In the /econd place, it will 


| Not be pollible to raiſe an eftate-tail to Thomas by implication. 


On this point, the caſe of Lane/borough v. Fox (f), was not 
{ſtronger than this. "There, Lord Lane/borough, having the 
reverſion in fee, of lands ſettled upon the marriage of his 
fon James Lane in ſtrict ſettlement, deviſed all the lands 
in that ſettlement, (to which the will referred,) * or 
« failure of iſſue of the body of Fames Lane, and for want 
« the heirs male of my body,” to his daughter Frances, 4 

tall, 


(a) B.R. E. 5 Will. 3.1 Ld. Raym. (4) C.B.T.1 WW. & M. 2 /enir 
37. 4 Med. 316. Skinn. 558. ; $6, 7. | 

[1] Holt cited, for this, a caſe in 29 (ec) B. R. E. 7 Geo. 1. 1 Str. 427» 
Ed. 3. exaRly ſimilar to that put by 429. S. C. Com. 232. 


Dyer in Cranmer's Caſe above-men- (f) Dem. Proc.On Error from Cam. 
tioned. | Scacc. mm Jreland, E, 6 Geo, 2, Ca. 


(b) Canc. 1738. 1 Ak. 581. Temp, Talb, 202. 
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tail, with remainders over ; and it was adjudged, in the q 780. 
Houſe of Lords, upon the opinion of all the judges, that Qua muy 
James did not take any eſtate-tail by implication [£7]. Such Dos 
an implication is never made unleſs in order to effeCtuate the againſt | 
intention of the teſtator. It will be contended, perhaps, F9XXEREAU. 
that Claude Fonnereau muſt have intended to give to his ſon 
Thomas, as large an eſtate as to his other ſons, and that, as 
WE the limitations to the ſecond, and other ſons, are eſtates- 
tail, the will ought to be ſo conſtrued as to give the ſame 
XX cſtate to the eldeſt. But the truth is, that, though, in ” 
XX words, he has given eftates-tail to his younger ſons, he cer- 
tainly did not mean that the fecond ſhould be able to de- 
feat the limitations over to thoſe in ſucceſhon after him, 
&&c. nor, of courſe, that Thomas ſhould be able to deſtroy 
that to the ſecond. | | 
3-If the eldeſt fon had not ſuch an eſtate as enabled him 
to ſuffer a valid recovery, nothing done by him has di- 
veſted any right which the ſecond fon had under the will, 
and, therefore, it remains to ſee whether the deviſe over 
to the ſecond, and other ſons, is capable of ſuch a con- 
ſtruction, as to be good and effectual, without contra- 
difting any rule of law. 'The affirmative of this may be 
maintained in two ways. In the fr? place, the will may 
be ſo conſtrued as to give the fecond fon an immediate 
eſtate, in the reverſion expectant on the death of Thomas, 
ſubjet to open and let in the deviſe to the heirs-male of 
Thomas, if, and when, any perſon ſhould happen to 
anſwer that deſcription. 'This conſtruction may be ſu 
ported on the authority of Uveda/l v. Uvedall (a), where, 
there being a feottment to the uſe of 4 for life, remainder 
to the uſe of his firſt and other ſons, in tail-male, remainder 
to the uſe of B for life, remainder to his firſt and other 
ſons in tail-male, and 4 having no ſon, and B having one, 
A cut down timber trees, and- it was held, that B's ſon, 
= might maintain zZrover for the trees, as having the mnmes 
BS &ate inheritance at the time that they were cut down, and 
=Z the remainder to the firſt and other ſons of 4 was no im- 
pediment, being but a poſſibility, which might never hap- 
pen. According to a. noticn which long prevailed, an 
eſtate given per verba de preſenti, to perſons not in 'efſe at 
the time of the teſtator's death, (as here to the heirs of the 
body of Thomas, ) was void; but even . then, it was held 
- that the limitation over was not alſo yoid, but veſted imme- 
diately, in the ſame manner as if there had been no ſuch 
preceding deviſe z 2 Rolle's Abridgment, title Remainder (6b), 
| | Scolaflica's 
ſt] S. P. Letheullier v. Tracey, A. pl. 3. Alleyne $1. 
_ 175+: 3 Ath. 793- 796, 797» (6) P. 4z5.(C) 7. Cites 9 H. 6. 


20. 224. 24, © 


(a) B. R, M, 24 Car. 1. 2 Rell, 119. 
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(3) C. B. M. 13 & 14 El. Phd. 


403+ 414+ 


(c) Canc. 1749. 1 Pez. 42c. 


| 


| 
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Scelnftica's Caſe (b), Avelyn v. Ward (c), Andrews v. Fut. 
ham (d), Goodright v. Corniſh (e), Scattergood v. Edge (F):. 
'T'his diſtinction, indeed, has been over-ruled in later cafes, 
and 1t has been held that, in whatever words the deviſe 
is, yet, if it be clear, from the ſubjet-matter, that the 
teſtator meant it to be future, it ſhail enure wm that man- 
ner, and not be void, though the devifee 1s not in je at 
the time of the teſtator's death; Harris v. Barnes (s&), 
Doe v. Carleton (h) [1] 

As £-2.1».- "LDE AG to the ſecond ſon, {if not imme- 
diate,) may be conſidered either —+1rt, as an executory 
limitation upon the alternative of one of two events, 
(which alternative 1s quaintly termed @ contingency with g 
double aſpeft, ) vis. either the event of T homzras teaving iſſue 
male of his body, or, that of his dying without leavin 
ifſue-male, (which is what, in truth, has happened 3} and 
on this laſt event happening, it would actually veſt in 
poflettion, long within the time allowed by law, namely, 
nmediately on the death of a perſon 1 effe :—or, fecond!r, 
independent of that ground, as fuch an executory devilc 
as, in all events, and whichever of the two contmgencies 
thould happen, could not tie up the eſtate from altenation 
beyond 21 years aiter the death of a perſon 22 ee, and, 


therefore, not within the principle of the rule, making 


deviſes on the indefinite failure of iſſue void as being too 
remote.—{irſt, As to the implied double contingency, 
caſes of that fort have been often determined on perlional 
property, and the devile over ſupported, when the ſecond 
of the two events took place (i); and there is no ſound 
reaſon, why a like implication thould not be made in de- 
viles of land, fo as to tupport the intention of the teſta- 
tor. Tndeed; it has been ſo held by- this court in a late 
caſe, viz. Baldwin v. Karver (+), which was ſent from 


the 


may vary, ſo as to be conſtrued a re- 
mainger, or executory deviſe, as wil 
beit ſupport the intention, according 


(4) B. R.T. 11 12 Geo. 2. Andr. to circumſtances. But Lord Mans- 


263. 269. 


FIELD told him, that propoſition had 


(ec) B. R. BH. 5 W.& M. 1 Salk. 
226. 1 Ld. Raym. 3. 

LELITLAE T. g Will. 2.4 Salk. 
229. S. C. 12 Mod. 278; and, now, 
in Supplement to £4. of 1781, of 11 
Mod. 277. 

(2g) B. R- H, 8 Geo. 3. 4 Burr. 
2157. Since reported, 1 Blackft. 943. 
(4) C. B. T. 21 & 22 Gena. 2, 

Will. 225. 


$28 Rouke cited Pay”s Cah, report- 


ed Cro, Eliz. 878. and mentioned in 
Hopkins v. Hopkins, Ca. Temp. T alb. 48. 
to ſhew, that the nature of a deviſe 


been exploded, and that it 1s ſettled, 

that a will muſt always be conſtrued as 
it ought to have been at the inſtant of 
the teſtator's death. 

[2] Lord MansFieLD faid to 
Rooke, on the firſt argument, that the 
whole point ſeemed to him to be, whe- 
ther they could make the eſtate to the 
ſecond fon good, on the graund of an 
implied double contingency. 

(z) Stanley v. Leigh, Canc. DM. 1732: 
2 P, Will. 686, &c. 


(k) Yide infra, p P- 593- Note [3]. 
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the coutrt of Chancery, and in which both real and per-= 1780. 
ſonal property were held to paſs to the deviſees, after an 
executory deviſe to the heirs of the body of 4, ſuch heirs Dot 
never having come in efe.—But, ſecondly, as to the other againit 
round, and ſuppoſing no ſech double contingency to be F9xXEREav, 
mmplicd as having been tn the contemplation of the teſta- 

tor, what is to hinder this to be ſupported as a good exe- 

cutory deviſe ? The only objection to the validity of ſuch 

a deviſe is, the poſſibility of its not veſting within the [ 495 ] 
time required by law to prevent perpetuities, If that ob- 

jection does not lie, it will be maintained, though againit 

the other rules of law. 'Thus, by way of executory de- 


T%e "> _— 


, viſe, a fee may be limited on a fee (a); a contingent eſtate 

p may be created, without a previous freehold intereſt to 

x ſupport it; a term. may be given to one for life, with 

S limitations over, &c. But it will be ſaid to be part of 

, the rule, as to the time when an executory deviſe_can 

y veſt, that, if it is limited after an indefinite failure of 

b :ſſue, 7bat is too remote, and that, here, the limitation to 

4 the ſecond ſon, (if the implied double contingency ſhall 

: be rejeed,) 15 after an indefinite failure of the iſſue-male 

y of Themas. But, when the principle on which this rule: 

1 is founded 1s examined, it will be found not to apply to 

: the preſent caſe. Every eſtate created by way of remain- 

5 der, may be deſtroyed, and the eſtate aliened, twentv- 

AX one years, (or a few months more (6),) after the death 

7 of the perſon 7 ee, at the time of its creation for if the 

y remainder is to the unborn ſon of 4, in tail, (and none 

4 more remote can be limited,) and the particular eſtate is 

d Jimited for life, either 1. to A, or 2. to B, the remainder 

F muſt veſt in intereſt, as ſoon as a fon is born to 4; and, 

- if we ſuppoſe that ſon to be poſthumous, ftill he will 

« come of. age twenty-one years and a few months after 

an the death of his father, and then by himſelf, (if his fa- 

by ther was the particular tenant, or if B was, and is dead,) 
e- or by joining with B, (if B was the particular tenant, and 

F is then alive,) he may ſuffer a recovery, deſtroy all ſub- 
g ſequent limitations, and alien the eſtate. As an executc 
7 deviſe cannot be barred by a recovery, or any other act of. 
n the perſon previouſly entitled to the eſtate (c), after their 
_ general validity came to be allowed, the courts were an 
£ x1ous to reſtrain them, ſo as net to create perpetuitics, 
or tie property up longer than it can be done by way of 
to remainder z afid, therefore, if they are limited ſo as not 
he poſlibly to take effe&t till more than twenty-one years 
Q- and a few months after the death of a perſon in eſe, they 
he are held to be void. Thus an executory deviſe, to take | 
ant | | ' effect | 
2. (a) Pelle v. Brown, B. R. IM. 18 - child, by 10 && 11 77, 3. c. 16. | Cc 
' Jac, 1. Cro. Fac. 590. (c) B. R. M. 18 Fac. 1. Pells v, | 


(5) In the caſe 'of a poſthumous Brown, Cre, Tec, 590. 
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(a) Stephens v. Stephens, Hopkins v. 
Hophins, Oc. | 

(4) C.B. T. 21 & 22 Geo. 2: 1748. 44 
1 Will. 225. and cited 4 Burr. 2160. 

(c) B. R. 
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effe&t after an unborn ſon of A ſhould attain his age of 
twenty-five, would be void, as being too remote, and, a 


fortiort, 1f it were not to take effect * till an indefinite fail. 


ure of the ifſue of 4, they not having any previous eſtate 
in the land. If the firſt limitation is an executory deviſe, 
then all that follow are. Therefore, on the ſuppoſition, 
that, here, the deviſe to the heirs of the body of Thomas 
was future and executory, thoſe to the ſecond, and other 
ſons, alſo were. But it is ſettled, that, whenever the firſt 
limitation, in ſuch caſe, veſts i» poſſeron, thoſe that follow 
veſt in interef} at the ſame time, and therefore ceaſe to be 
executory, and become mere veſted remainders, and ſub- 
jeCt to all the incidents of that fort of eſtate (a). If, 
therefore, the eſtate to the heirs male of Thomas had veſted, 
by his leaving male-ifſue, which it muſt have done, if at 
all, at his death, or in a few months after it, then the 
limitations over would have become veſted remainders. 
On this ſuppoſition, as ſoon as the fon of Thomas came of 
age, he might have ſuffered a recovery to bar the ſubſe- 
quent eſtates to the ſecond and other ſons. 'The only 
other poſſible event is that which has happened, viz. the 
death of Thomas without leaving male iſſue. In that caſe, 
the eſtate in the ſecond ſon, veſts in poſſeſſion immediate- 


ly, and, therefore, either way, the land could not be fet- 


tered beyond twenty-one years and a few months after 
the life of a perſon in /e. "This being the caſe, the 1i- 
mitation to the ſecond fon, cannot be conſidered, on any 
ſuppoſition, as too remote.—Doe v. Carlton (b), Harris v. 
Barnes (c), Goodright v. Cormyh (d), Gore v. Gore (e), Heop- 
kins v. Hopkins ( f), and Brownſaword v. Edwards (g), were 
cited, as eſtabliſhing the principles and reaſoning on this 
head ; but, particularly, the caſe of Stephens v. Stephens (h) 
was, on the ſecond and third argument, inſifted on, as 
directly in point. _ | 

'The counſel for the defendant argued, on the different 
heads, to the following effect. © | 

1. The primary intention of the teſtator manifeſtly 
muſt have been to give Thomas an eſtate-tail ; for there 
can be no reaſon to ſuppoſe, that he meant to limit 2 
different, or better, intereſt, . to his younger ſons, than to 
him; King v. elling (i). Fhe court, therefore, will do 
every thing in their power, conſiſtent with the rules of 
law, to give effect to that intention. Now, it has never 


yet 


 (e) Canc. T. 1722. 2 P. Will. 28. 
(F) Canc. M, 1734+ Ca. Temp, Tal. 


(s) Canc. 1751. 2 Veg. 243. 249- 
(b) Canc. 17306. Ca.Temp. Talb. 228. 

(:) B. R. M. 24 Car. 2, 1 Penir. 
225. 2 Lev. 58. 


H. 8 Geo. 3. 4 Burr. 
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t been determined, that two eſtates in the ſame land, x 7 v5. 
=S though by different conveyances, given fo the ſame perſon, Ca ny 

EXE oth voluntary, and both flowing From. the ſame perſon, Dot 

XX {hall not unite. Though not within the exact words, ſuch againſt 

a caſe is clearly within the principle of the rule in Shelley's FONNERKAU. 
Caſe. Here, the deed was voluntary ; it might have been 


vs defeated by the father z and he conſidered himſelf as con- 
N firming it, and giving the ſame eſtate again by his will. 
{t To confider the deed, and the will, as the fame convey- 
W ance, would only be analogous to what the law does in 
'e other inſtances z as of powers, and the execution of thoſe 
; powers, fines or recoveries, and deeds to declare or lead 
f, the uſes, &c. None of the caſes cited to ſhew, that the 
d, two limitations cannot unite, amount to any thing like 
at AX ;n authority or deciſion, applicable here. 'The caſe men- 
1c HE tioned by Dyer, in Cranmer's Cafe, differed materially from 
s, MX this; for, there, the limitation for life came to B, after 
of the creation of that to his right heirs, and they came 
C- from different perſons. Smowe v. Cutler was never decided 
ly and there, too, the two eſtates came from different per- 
he fons [1]. In Moore v. Parker, there was no determina- 
e tion ; but, there, the limitation to the firſt and other ſons 
(2 of B, ſhewed that it could not be intended that he ſhould 
t= take an eſtate tail ; and if both, in that caſe, had been 
er limited by the ſame conveyance, they could not have been 
li- {XX conſolidated. 'The point is clearly ccnfidered by the court, 
ny RE in Goodman v. Goodright (a), as then undetermined ; and it 
v. X certainly has not been decided fince that caſe. 
p- = 2. To raiſe an eſtate-tail in Thomas, upon the words, of 
re ME the will itſelf, will be moſt confonant to the intention of 
1is ME the teſtator, for he certainly muſt have meant that all the 
hb) = fons of Thomas ſhould be capable of taking ; yet, if The 
as RE mas had left ſeveral fons, according to the conſtruction 
EZ contended for on the part of the. plaintiff, an eſtate-tail 
nt would have veſted in the eldeſt, on the father's death, 
and then the others would have been totally excluded, 
ty though the iſſue of the eldeſt ſhould afterwards have fail- 
re ed. Thoſe words, therefore, conſiſtently with the intention 
2 of the teſtator, cannot be conſtrued to limit an eſtate-tail, 
to by purchaſe, to the ſons of Thamas ; and, if it appear to 
do the court, that he muſt have meant to give ſuch eſtate 
of to Thomas himſelf, they will give effect to that intention, * 
ver if they can, either upon the expreſs words, or by legal [ 498 ] 
yet implication. Now there ſeem to be expreſs words ſuth- 
. cient for that yurpo- Conſider the whole deviſe to- 
Jy gether as one ſentence. After mentioning Thomas, the 
Foy cldeſt ſon, and then the ſecond, third, fourth, and fifth, 
* the teſtator adds, The elder of my ſaid ſons, and the —_ 
28, Regs | mais 


[1] It does not appear, from the or did nor. 
report of the caſe, whether they did, (a) 2 Barr, $78. 
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male of his body, to be always preferred, and to take before 


1780. | = 
/ the younger of my faid ſons and the heirs male of their bo. 27 p 


Coen mm mmnd 
Dor dies, Does it not ſeem clear, that Thomas was here meant i " 
againſt by * the elder of my ſaid ſons,” and that an immediate ys 
FONNEREAU, eftate-tail in the reverſion was thereby expreſsly limited to MR h 
him ? But, if there were no expreſs words, ſtill, if there Ty 
is a fair ground for implying an eſtate-tail, the court will do th 


it, to promote, though never to defeat, the intention of a 
te{tator. Inſtances of ſuch implied deviſes are very an- 


cient. There is one of an eſtate for life, in the Year. Wl FP 
book of Henry 7. where the deviſe was, © all my goods WR = 
« to my wife, and after my wife's death, my ſon and heir XK, 
« ſhall have the houſe; and, (fays the book,) although ne 
« there was no deviſe of the houſe made to the wite, ON OA 
« by expreſs words, (but. only by implication, becauſe _- 
« the heir was not to have it during the life of his FI 
&« mother,) yet, foraſmuch as it was the intent of the Mi Fi 
« teſtator, that the ſon ſhould not have it during her WW w 
<« life, therefore the wife ſhould have it for life;” to WA :75 


which all the juſtices agreed (a). And, in Cozer's Caſe (3), WWF ... 
where the words were, © And if it ſhall pleaſe God to Wi +. 
&« take my fon Richard before he ſhall have iſſue of hi: ili dis 
& body,” it was held that Richard took an eftate-tail by Wa 
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when there is an executory deviſe, the 
inheritance deſcends to the heir, ſubs 


created by wall. 


implication. It is impoſſible to believe, that the teſtator Ml the 
meant to give a different intereſt to Thomas from that il fr 
limited to his younger ſons; and there is no weight in W #: 
the argument, that, by giving him an eſtate-tail, he en- i Th 
abled him, (by the power of ſuffering a recovery incident WF hz 
to it,) to defeat the limitations over; for that cannot be ef 
ſuppoſed to have been in the teſtator's contemplation, and FR 
| the argument would be juſt as ſtrong againſt the eſtate- ne 
| tail in the firſt of the younger ſons, he being thereby en- I 
{ abled to fruſtrate the intention as to thoſe after him, and bus 
| ſo on, ſucceſſively, through all the reſt, Ba 
k ' 3. This cannot be taken as a preſent deviſe of the re- a 
# verfion to the ſecond ſon, ſubject to be diveſted if Tho- hel 
7 mas ſhould have a ſon; 1. Becauſe the ſecond ſon would not 
7 take by purchaſe, and, when that is the caſe, a veſted mit 
G [ 499 ] eſtate is never diveſted again, by any ſubſequent event [1]; aQ 
iN a And, 2. Becauſe the words of this will are all future, v. 
Wh and nothing was meant to velt till after the death, of eft- 
Ei [. Thomas. | tat! 
WU +” He 
{223 | « 
bi: (a) 1. 13 Hen. 7. p. 17. pl. 22. je& to be diveſted when the deviſe © 
-A4Þ Fide Brooke, tit. Deviſe, pl. 48. 52. can take effect. So it 1s aiſo now PB. 
3 Plowd. 521. ſettled, fince Carter v. Barnarditcn, 3 
(6b) C. B. 29 Eliz. Owen 29. (Canc.-M. 1708. 1 P. Will. g0;.) that Mit 
[1] 2z.—When an eſtate deſcends, it deſcends in like manner in the caſe 

it 1s often afterwards diveſted. Thus, of contingent remainders ; at leaſt if [ 
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- 4. The idea of a double contingency 1s contrary to the 
intention of the teſtator : for it ſuppoſes him to have 
meant, that if Thomas had no ſons, his own ſecond fon 
ſhould take the eſtate, but that he ſhould not if Thomas 
had a ſon; whereas the teſtator certainly meant, (though 
his intention, as he has exprefled it, was contrary to law,) 
that his ſecond ſon ſhould take, at all events. "There is no 
caſe of a double contingency being implied, as to real 
property, unleſs where the whole fee-ſimple is diſpoſed of 
bo the firſt contingent limitation, fo as if the firſt taker 
comes in efſe, the whole veſts in him j2J. BPBaldwin v. 
Karver will be found not to have turned upon a double 
contingency. In the preſent caſe there was but one con= 
tingency. Wills muſt be conſtrued upon the circumſtances 
as they ſtood at the teſtator's death, and cannot vary 
from ſubſequent events. What then was the limitation 


to the teſtator's ſecond ſon at the time of his death ? 


Why, a future executory deviſe on the general failure of 
ilue-male of Thomas. That, which might not have hap- 
enced for ages, is the only contingency the teſtator 
bad in view ; and although, in fat, Thomas happened to 
die without leaving ifſue-male, that circumitance, which 
was poſterior to the death of the teſtator, (according to 
the undeniable principle juſt ſtated,) cannot alter the con- 
ſtruEtion. © If the contingency on which the eſtate to the 
ſecond ſon was limited, had been the failure of iſſue of 
Thomas, at the time of his death, then the limitation would 
have been good. But, 1. There are no words, here, to 
reſtrain it to that period. 2. In the caſe of terms, ſuch 
devifes have been conſtrued to be confined in that man- 
ner, when any words were uſed which could poſhbly ad- 
mit of that conſtruction ; as in Target v. Gaunt (a), Pin- 
bury v. Elkin (b), Forth v. Chapman (c), and Harris v. 
Barnes (d) ; but, in all thoſe caſes, the court have made 
a diſtinction between real eſtates and terms, and have 
held that, in caſes of real eſtates, the ſame words would 
not reſtrain the time to the death of the party. This li- 
mitation therefore is void,. as being too remote, and ex- 
attly within the determination in the caſes of Lane/borough 
v. Fox, and Goodman v. Goodright. In the former, an 
eſtate being limited by deed, (after ſeveral previous limi- 


| tations,) to the heirs male of the body of the teſtator's 


fon Fames, and with reverſion to the teſtator, he deviſed, 
* on failure of ifſue of the body of Fames, and for want 
« of the heirs male of his own body,” to his daughter 
Frances, in tai, with remainders over ; and it was detcr- 


in 
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[2] As in Luddington v. Kime, 1 (a) Cauc. £. 1718. 1 P. Fil. 432- 


Lord Raym, 203. Gulliver v. Wicket. (4) Canc. T, 1719. 1 
1 Wl}. 105, Gooatitle v, Diinham, (c) Canc. M..1720. 1 


Vox. Il. 


P. Will. 563. 
P. I/l. 663. 


futra 2. {d) B. R.H. $ Gro. 3. 4 8 11-2197s 
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in Ireland, in the Houſe of Lords, by the opinion of all * a 
the Judges, that the future deviſe, after the indefinite MW t2 
failure of the ifſue-male of the teſtator, was void, as be- WY 12D 
ing limited on too remote a contingency (e). In Goodman 44 
v. Goodright, the eſtate had been agreed to be limited by = cou! 
the marriage articles, to £&. W. the teſtatrix's nephew in we 20t 
law, for life, remainder to A. L. her niece, (his wife,) cont 
for life, remainder to their firſt and other ſons, fucceſfively, - othe 
in tail, remainder to their firſt and other daughters, ſuccef- 2 of t 
ſively, in tail, with reverſion to the teſtatrix,' in fee. Af- Di req 
terwards, the teſtatrix, by her will—reciting that the eſtate ticul 
was limited, or agreed to be limited, after her own death, a1 
and the death of her nephew-in-law, and niece, and, 7: E by L 
default of iſſue of their tawo bodies, to herſelf in fee,—de- Hh 
viſed the inheritance to the heirs of the body of the miece Ws ! 
A. L. by any other huſband, and, for want of ſuch ifſue, mu coul, 
to her nephew C. L. and the heirs of his body, remainder y”'®” 
over. The niece, A. L. and her huſband E. W. having |< 
{uffered a recovery, and having died without iſſue, the the | 
daughter of the nephew C. L. and her huſband, claimed gy. 
under the deviſe, in tail, to the nephew C. L. and Lord "2 * Vy 
MANSFIELD, in delivering the judgment of the court, ſta- Mi oa 
ted the ſingle queſtion to be, © Whether the teflatrix in- WMP 
« tended to give her nephew C. L. and the heirs of his the þ 
« body, the remainder or reverſion after the death of herſelf, y " tl 
« and E.W. and A. L. his wife, and of the heirs of their h 
« two bodies, and alſo of the heirs of A. L.'s body by any vp 
& ſecond huſband, or whether ſhe meant to give him an «ſtate IT 0 
« in poſſeſſion (a)?” The court held that the deviſe was (RD 
clearly future, and that, being limited on the indefinite {MY -* 
failure of iſſue of the niece A. L. it was too remote. Won 
This caſe 1s direQly in point. 'The ſame. argument which ws Th 
has been uſed on the preſent occaſion, was applicable R 
then ; for it might have been ſaid, that, either the niece Wm 6 - 
A. L. muſt die without leaving iſſue, and then the ne- Ws. _” 
phew C. Z's eſtate would yeſt at the death of a perſon "0 
in efſe, or, if ſhe had iſſue, the executory deviſe to the # 
nephew C. L. would immediately veſt as a remainder, Wa wg, 
and might be barred when the ifſue came of age. But, Wm rs 
either that argument was reje&ted by the counſe], as of Wl 6758 
no weight, or was urged without ſucceſs. _ | a; 1 
| In reply, on the firft head, the caſes of Snowe v. Cutler, Wi Þ. | 
and Moore v. Parker, were infiſted on, as containing two WW. as 
ſucceſſive opinions, of four Judges, that eſtates limited Wi Fn : 
by different conveyances, cannot unite 3 and this without Wa lag 
any diſtinction, whether moving from the ſame perſon : 
or not. | I OP (3) 
On the ſecond head of argument, it was obſerved, that (c) 
the poſition laid down on the other fide,—that, if the (d) 
words < heirs-male of the body of Thomas” were con{trucd *% Ak 
| Po. 


(s) Ca. temp. Talb, 208, (a) 2 Burr, 377. 


2 -& 
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IN THE TWENTY-FIRST YEAR OF GEORGE 111. YT WO 
to be words of purchaſe, then, if Thomas left an eldeſt x 780. 
bY ſon, and he ſhould die without ifſue, no younger ſon of | 1 
RX 7hmas could take, —was only founded on a difum of Doe 
= counſel, in She/ly's Caſe, as reported by Coke (6), but was againſt 
= not recognized by the court in that caſe ; and that the FONNEREAUs 
WE contrary, viz.—that im ſuch caſe, the ſecond, third, and 
WS other younger ſons, would take in tail, upon the death 
WE of the firſt, or other elder ſon, without ifſue,—had been 
WE frequently held to be law, both before, and ſince ; par- 
= ticularly in John de Mandeville's Caſe (c), in Hodghinſon v. 
— od (d), in Southcot v. Stawell (e), and, very ſolemnly, 
= by Lord Macclesfield, in Trevor v. Trevor (f), whoſe de- 
= cree, in that caſe, was afhirmed in the Houſe of Lords. 
" As to an implied eftate-tail to Thomas, upon what ground 
” RiScould ſuch implication be made, when he had an expreſs 
* ME proviſon, by the deed, which was taken notice of, and 
* Erccited, in the will ? Could it be ſeriouſly contended, that 
the will meant to paſs any thing, during the life of Tho- 
p WT as, when the very beginning of the deviſe was, © 1 de- 
3 gc from and after his, ( Thomas's } deceaſe ?” The ſub- 
= ſequent words could not admit of the interpretation at- 
= tempted to be put upon them. After the limitation to 
3s = the heirs male of the body of Thomas, the deviſe went on 
, WT to the ſecond, third, fourth and fifth ſons, ſucceſſively, [ 502 ] 
." = they are in priority .of birth.” It could not be ſaid | 
9 " that the word &« they” extended to Thomas, and, if not, 
oy it would be impoſſible,, by any natural conſtruction, to 
n cy the expreſhon uſed afterwards in the ſame ſentence— 
_S LE the elder of my ſaid ſons—” beyond thoſe ſons the 
te. W teſtator was then ſpeaking of, zhat 7s, his ſecond, and 
wR Tother younger ſons, excluſively of Thomas. 
1: The third head, of an immediate deviſe to the ſecond 
-c« lon, was, in a great meaſure, deſerted, in the reply on the 
".. irſt, and in the courſe of the ſecond, and third, argu- 
EEments. | | | | 
” = On the fourth head, viz. that the limitation was good, 
jer, I. implied double contingency, or rather, (for that 
m the ground chiefly relied on,) that it was not, on any 
- of <optingency, too remote to be ſupported as an executory 
Egdeviſe, they ſtill urged their former reaſoning, 1. As to 
Mn X the double contingency, they obſerved, that, in Harris v. 
-.o Barnes, though the firſt eſtate was a term, the limitation 
--o4 (TE Was of the inheritance z and, that, in Baldwin v. 
rout Karver, a double contingency was implied, in reſpeCt to 
ron WE Dk | real 
(5) 1 Co, 104. a, b. cis or Thomas.) 
that (c) Co. Littl. 26. b. (e) C. B. M. 28. & E. 9 Car. 2. | 
* the Wn (4) C. B. M. 1 Cary. 1 Cro. Car. 1 Mod. 226. 237. 2 Mod. 207. _ c 
-rucd EE3— 2/1, Serjeant, obſerved, that, in (F) Canc. T. 1719. 1 Eq, Ca. 387. 
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become a veſted remainder, even if the teſtator had had 


(4) H. 20 Geo. 3. Tueſday, 8 Feb. 1780. (5) Friday, 11 Feb. 1750. 
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real property, although the firſt limitation was not in fee- 
ſimple. 2. As to the: limitation being too remote, they 
inſiſted on Stephens v. Stephens, as in point, and ſuggeſted 
that there muſt have been ſome omiſſion, or miſtake, in 
the account of the judgment of the court, mm the printed 
report of Goodman v. Goodright. In the cafe of Lane/bs- 
rough v. Fox, the executory deviſe was after -an indefinite 
failure of the heirs-male of the teſtator, without any pre- 
vious limitation to thofe heirs-male which was clearly too 
remote z becauſe, as the limitation over could never have 


heirs-male after the iſſue of James was ſpent, it could 
not have'been barred by a recovery. To make the pre- 
ſent like that caſe, the deviſe to the heirs-male of Thomas 
mult be expunged from the will, and then, it was ad- 
mitted, that the deviſe over would be void; and if the 
court, in Goodman v. Goodright, decided, (as it 1s ſtated in 
ſome manuſcript notes of the caſe,) that the frft deviſe 
to the heirg of the body of the niece, by any ſecond huſ- 
band, was void, becaufe limited on an indefinite failure of 
Her iſſue by her then huſband, there being no previous 
eſtate limited by the will, to ſuch ifſue, the determimation 
was ſimilar to that in Laneſborough and Fox ; conſiſtent 
with that in Stephens v. Stephens ; and did not at all milt- 
tate againſt the validity of the deviſe over in the preſent 
caſe: for, if the fir/? deviſe in that caſe was void, as 
being too remote, the ſecond to the nephew, (which was 
that on which the queſtion arofe,) mult fall to the ground 
of courſe. hh | 
After the ſecond argument (a), Lord MansrFIELD ſaid, 
there was no doubt what the intention was; the only 
queſtion was, if that intention could be fulfilled, conſift- 
ently with the rules of law. He deſired the counſel would 
ſee 1f they could find any caſes, beſides that of Ba!dwmn 
v. Karver, where a double contingeney had been implied 
in a caſe of real eſtate. As to Baldwin v. Karver, he 
thought the decifion had not gone upon that point z and 
he had always conſidered it as the ſettled doCtrine, {ince 
the caſe of Forth v, Chapman, that a double contingency 
may be implied as to perſonalty, but not as to real pro- 
erty. 
: A few days afterwards (6), his Lordſhip ſaid, he had 
directed the certificate of the court, in Baldwin-v. Karw!r, 
to be ſearched for, and ccpied. He then read it; andit 
thereby appeared, that, although the court had ſuſpended 
their opinion, and given the heir at. law, and perſona 
repreſentative, leaye to be heard by their counſel, agaiul 
the validity of the deviſe-to the grandchildren, they did 
not inſtruct counſel to object to it, and, a” 
Ry de BA i | {ig 


Pp, egg} 2 © bp 


OHH 5 wo ki. _ AQ -©- 


% 


1 THE TWENTY-FIRST YEAR OF GEORGE 11. 
. SS the court avoided the- queſtion, and only. gave their opinion 
\ AS on the point between the different grandchildren, 
| WS ſuppoſition that the deviſe over was good [1]. 


J 5h [1] Batlpwin & others v. KARVER 
0 ; & others. 

- This was a Caſe ſent, under an or- 
0 WES der of the court of Chancery, (dated 
'C BS 26th Fanuary 1774,) for the opinion 
id = of this court. The material part of 


the caſe was :. That Richard Afpwwin, 
by his will, dated the 8th of Pune 
1756, after charging his Teal eſtate 
with an annuity of 80/7. to his wife, 
for life, and giving her his houſehold 
furniture, and 2000/7, and 5007. to his 
nephew John, and ſeveral other lega- 
cies to different relations ; deviſed his 
real eſtate, ſubje& to the ſaid annuity, 
and all the reſt and reſidue of his 
perſonal eſtate, to truſtees, (whom he 
alſo made his executors,) their heirs, 
executors, and adminiſtrators, in truſt, 
that they ſhould ſtand ſeiſed and pol- 
feſſed thereof, «© To the uſe of the 
ſ* heirs-male of the body of my ne- 
*f phew John Aſbwin, and in default 
* of ſuch ifſue-male, then to the uſe 
** of the heirs-male of the body of my 
« nephew Richard Aſpwin, and in de- 


ud, « fault of ſuch ifſue-male, then to the 
nly ** uſe of all and every the -grand- 


& children of my late brother Fohn 


=_—_ © my late ſiſter, Sarah Morris, to hold 
= © all and ſingular the ſaid lands and 


oy « premiſes, to them the ſaid grand- 


* children of my ſaid brother and fiſ- 
*« ter, and their heirs, as tenants in 
* common, and not as joint-tenants, 
* and my ſaid perſonal eitate, and ef- 


** them ſhare and ſhare alike ;** That, 
by a codicil, bearing even date with 
the will, and atteſted by the ſame wit- 
neſſes, ſtating that he had omitted in 
the will <* to diſpoſe of the produce, 


9. © intereſt, and increaſe of the ſurplus 
on < and remainder of his real and per- 
a” ** fonal eftate,”” he directed, that his 


truſtees ſhould pay * all the intereſt, 
**. Produce, and increaſe that ſhould 
'* from time to time ariſe, or be made, 


* 4ſwin, and the grandchildren of 


*« fetts, to be equally divided amongſt. 


© To 


On againſt 
BETTY FONNEREAU, 
«« of his ſaid real and perſonal eſtate, 
«« to his wife, and to his nephews, 
« John and Richard Afp- 
*« win, ſhare and ſhare [| 504 ] 
* alike, during their three 
« natural hves, with ſurvivorſhip be- 
« tween them ;** That he made fſe- 
veral other codicils, which did not va- 
ry or alter the will ; That he died on 
the 6th of Nowember 1758, leaving his | 
nephew 7ohn his heir at law; and 
afterwards his wife died, and alſo the 
nephews, Fohn -and Richard, without 
ſuc, Richard having been the ſurvi- 
vor; That, at the time of making 
the will, there were two grandchildren 
of his fiſter Sarah Morris, and fix of 
his brother John, and that all the nine 
ſurvived the teſtator ; That one grand- 
child of the brother Fehbn was born 
after the will, and twelve more after 
the teſtator*'s degth ; and all before 
the death of Richard the nephew. 
The queſtion ſtated by the court of 
Chancery was, © Whether all, or any, 
«*« and which, of the grandchildren of 
« the teſtator's late brother,  Fobn 
« A/þwin, and of his late ſiſter Sarah 
* Morris, were 1ntitled by the deviſe?” 
'The bill was filed by the two grand- 
children of the fiſter, born before the 
will, againſt Karver, the ſurviving 
truſtees, and all the other grandchil- 
dren, or their repreſentatives. The 
caſe was argued twice, firit by Dz7- 
ning for the plaintiffs, and Mansfield 
for the defendants, and afterwards by 
Pepys for the plaintiffs, and Wallace 
for the defendants. The words of the 
certificate were as follows: _ 

« Having heard counſel on both 
« fides, and. conſidered this caſe, a 
« doubt occurred, whether the devite 
* of the real eſtate, as it ſtands upon 
«« the will alone, was good, and if it 


« was coupled with the codici], whe- 


«« ther the abſolute property of the _ 
« perſonal eſtate would not yeſt in 


«* Fohn, and therefore we direged 


heir at 


« notice to be given to the h 
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1780, 


Dor 


find any 
againſt 


On Friday, the 14th of . 
Kone mn ing aſked Hill, Serjeant, whether he had been able to 
caſe of real property, where the court, on the 


| words © 72 default of ſuch iſſue,” had implied a reſtriction 
FONNEREAV. to « iſſue living at the death of the 


ri], 1980, his Lordſhip hay. 


father,” or, where a 


double contingency [2] had been implied, viz. 7 the i/ſue, 


if there 


ſhould be any, and, if none, to the deviſee over, he 
ſaid, he had not met wit 


any 3 and, thereupon, his 


Lordſhip delivered the opinion of the court, to the follow. 


ing effect. 


# 


« law of the teſtator, and the perſonal 
«« repreſentative or next of kin to 
«© Fohn, that they might be heard by 
« counſel, if they pleaſed, But, the 
«© cauſe having been poſtponed to thts 
«© term, and no counſel appearing for 
«© them, we have thought proper to 
«« give our opinion upon the queſtion, 
« as between the grandchildren them- 


. << ſelves, and, as they were all in be- 


« ing at the death of Rzchard, we 
« think they are all equally infitled, 
MansFiELD, © 
R. AsToON, 
E. WiLlL%s, 
W.H.AsHnuRsT[+107].” 
Tune 23, 1765. 

[2] A double contingency, in the ſenſe 
in which the expreſſion was uſed in 
this caſe, is where an eſtate in truſt, 
or by way of executory deviſe, is ſo 
limited, that the .time when it 1s to 
veſt in poſſeſſion, will, on one event, 


fall within the limits allowed by law, 


and, on another, will exceed them. 


It may be ſaid, however, that, in 
many other caſes of future limitations, 


(indeed in by far the moſt uſual forts 
of them,) there 1s a double contingency, 
'Fhus, ſuppdſe an eſtate 1s Itmited to 
4 for life, remainder to B, in tail, 
remainder to C; here the time when 
C's eſtate ſhall veſt in poſſeflion, de- 
pends on a double contingency. 1. If 
B die, without iſſue, before 4, it wall 
veſt immediately on the death of 4. 


2. If B outhive 4, it cannot veſt tull 
after the eſtate-tail in B 1s at an end. 


* 


Lord 


Perhaps there may be ſome uſe in 
the following diſtribution of eſtates li. 
mited over after other preceding li- 
mitations. 'They may be divided in- 
to three claſſes : | 

1. Such as can take place zz he 
alternative only. + 20 

2. Such as can take place in ſuccy/- 


fron only. 


3+ Such as may take place, either 
zn the alternative, or in ſucceſſion. 

I. Of the firſt claſs are all thoſe, 
where, if the fr/ eftate ever vc, 


they cannot ; ſo that they are only 
. good upon the alternative of the firſt 


never taking effect. 'This happens 
where there 1s a truſt, or + 
deviſe, of perſonal proper- | 505 ] 
ty, to the heirs of the 
body, or the heirs of 4, and, in de- 
fault thereof, to B; as in Higgins v, 
Dowler (a), Stanley v. Leigh (6), 
c. Or where there is, in real pro- 
perty, a limitation over to B, after a 
contingent fee-ſimple to 4, as in Lud- 
dington vv. Kime (c), Doe v. Helm 
(ad), Goodright v. Dunham (e), &c. 
Eſtates of this claſs are often called 
limitations on a contingency with 2 


double aſpet ; or, with lefs quaintnels, 


on a double contingency. They have 
alſo been ſometimes denominated co:- 
current, or contemporary imitations (f). 
But I have already remarked, that, 
in. many of another ſort, there is, as 
much as in theſe, a double contingency ; 
and they are certainly not aptly de- 
ſcribed by the words concurrent, 0r 

contemporary 


[+ 107] This caſe of Baldwin v. 


Karver has been fince reported, Coxvp, 


309. ce | | 
(a) Canc. M. 1707. r P. Will. g8, 


(5) Cited /upra, p. 494+ Note (a). 


"1 


(c) Cited /upra, p. 265. Note (c)- 
| (4) Cited zbid, Note (4). 
(e) B, R, M. 20 Geo. 3» ſupras 
P. 264. 
(F) Supra, p, 265, 1 Ld Rayn. 208: 
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IN THE TWENTY-FIRST YEAR OF GEORGE 111. 5O5 

= Lord MANSFIELD, (having ſtated the ſpecial verdi&t,),— 1780, 
o WAS The caſe then lies in a very narrow compaſs. If the eldeſt Fu 1y 
- AS fon was tenant in tail, the recovery was good, and barred Dos 
n MEAS the limitations over ; or, if the limitations over were too _ againſt 

SS. | . . . FONNEREAUs 
a AX remote, he was entitled, as heir at law. As to his being | 
- WAX tcnant in tail, a conſiderable objection has been made, v:z. 
c WE that he was tenant for life under the ſettlement, not under 
is EE Ze 4vill ; and ſeveral authorities have been cited to prove, 
'- SS that the previous and ſubſequent eſtates, when limited by 

Zh | | | diftcrent 
rd G 2 contemporary. Thoſe epithets are rather eſtate take effe&, theſe await its de- 


expreſlive of eſtates which take effett at 


I one and the ſame time. They might, 
'Þ with propriety, be applied to the in- 
mY tereſts which veſt in coparceners, te- 
| nants 1n gavel-kind, or joint-tenants z 
by or to ſuch remainders over as thoſe 1i- 

mited, in the caſe of Cartier v. Bar- 
of- uardifton, to Thomas Styles and Sir T ho- 

mas Barnardiſton ; tor there, after the 
oY previous contingent fee, in the manors 


both of Aand B to a third perſon, there 
was a limitation of the manor of 4 to 


55 = the one, and of the manor of B to the 
ty: j y, | Other, to take effeR at the ſame time. 


2. The ſecond claſs confiſts of thoſe 
which can never-veſt, unleſs the pre- 
ceding eftate take place before them, 
BZ and then not till the -other 1s either 
== ſpent, or otherwiſe determined. Of 
WE this ſort there are examples in the caſes 
of Davis v. Norton (g), and Watſon 


1 WE + $ipperd (4) [+ 108]. They are, 
= = however, very rare. It is certainly a 


general rale, ** Where there 1s a re- 
*© mainder, or conditional limitation 


"I < over, that, if the precedent l1mita- 
5, EE © tion, by what means foever, 15 out of 
1:4 WE © the caſe, the ſubſequent limitation 


* takesplace.” IndeedLordHardwicke, 
= in Yezey's report of Avelyn v. Ward (:), 
WE 1s ſtated to have "ſaid, that he knew of 
We 2 caſe to the contrary. But the two I 
have mentioned are clearly of this ſort. 


Jl They are often ſaid to be expefant on 
25 the fir | eſtate. ; ) | 

9; | 3- All other limitations after pre- 
de- Vious eſtates, belong to the third 


claſs; and, in all of them, as in all of 


Ko b | the firſt, there is a double contingency, 
We 25 already explained. If the previous 
= Eo 


termination, and then veſt in poſſeflion. 
If the other contingency happen, that 
1s, if the firſt eſtate never veſt, they 
take place immediately at the time 
when they firſt ought to have veſted. 


hh. 
s. —_ 


A deviſe after failure of the ze, or 
the heirs of 4, without any previous 
eſtate to ſuch iſſue, or heirs, is void in 
Its creation, whether it be of real or 
perſonal property. Such adeviſe, avith 
a previous contingent limitation, to the 
xMue or heirs of 4, falls under the firſt, 
or third, of the above claſſes, and is 
not void in its creation. 'I'he reaſon of 
the difference* may be thus explained : 
When there 1s no previous eſtate li- 
muted, if 4 ſhould have heirs, or iſſue, 
they might laſt for ever, and while they 
did, there would be nobody who could 
bar the eſtate Iimited over ; and, there- 
fore, a perpetuity might take place, 
which the law will not ſuffer. But, 
where the eſtate 1s previouſly given to 
the heirs, or the iſſue of 4, and, (if fu- 
ture,) is limited to veſt within the legal 
boundaries, in point of time, the prin- 
ciple of preventing perpetuities does 
not render it neceſſary to hold the de- 
viſe over to be void in its creation, ' For, 
to conſider: 1. The caſe of perſonal 
property ; if the firſt eltate 
veſt, (whether limited to ufſue, [| 506 }] 
or heirs, 1s, there, exaatly the - 
ſame thing,) the entire intereſt and 
dominion 15 thereby exhauſted, and 
there is nothing left upon which the 
ſubſequent limitation can attach, which, 
therefore, becomes immediately, by 

_ neceſſary 


(2) Cited ſupra, p. 77. Note (x). 
0 Supra, = = 7 | 


t 108] Yide, alſo, in the caſe of a _ 
G 4 


term, Eftcourt V. Wearry, B.Ro T. 
g Will. 3. Comb. 437. | 
(:) 1 Pex. 422. 
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1780. different conveyances, cannot unite. But, if they did not 
1 z unite in this caſe, then the firſt limitation'in the will was 
Doe 


CASES IN MICHAELMAS TERM 


an executory deviſe, which remained contingent till the 
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againſt death of Thomas, and the eſtate given to the ſecond ſon 
was alſo executory, and, being after an indefinite failure 
of iſſue, was too remote z therefore gudcungque vid datd, 


FONNEREAU. 


the deviſe by Thomas, 
was good. 


neceſlary operation of law, a mere 
nullity : 2. In the caſe of real proper- 
ty ; if the firſt limitation 1s to hezrs, the 
whole intereſt and dominion, in the 
ſame manner, veſts with that eſtate ; if 
It is to 2//ze, (or heirs of the body, for 1 
uſe thoſe words as ſynonimous, becaule, 
in wills, they generally are ſo,) then, 
upon its veſting, ſuch an int-reſt 1s ac- 
quired, as enables the firſt raker, if he 
Pleaſes, by the legal ceremony of a re- 
covery, to convert his qualified, into 
an abſolute, intereſt and dominion, and 
thereby, inlike manner, render the de- 
viſe over a mere nullity. This laſt was 
the caſe in the preſent cauſe of Doe v. 
Fonnereau. The point, which 1s ſo 
clear, upon the principles laid down by 
Lord Marsfield, m delivering the 
Opinion of the court, was never before 
fally developed, and, direQaly, and ex- 
plicitly, Yecided. Yet, to account for 
the certificate of the Judges in Stephens 
v. Stephens, we muſt ſuppoſe them to 
have held the fame opinion, on this 
preciſe identical point. For all the 
deviſes there, as here, were executory ; 
the limitation mn fee to Sir Richard, 


- (the teſtator's brother,) was after an 


indefinite failure of the iſſue of 'the 
grand-daughkters, to whom a previous » 
etate, in tail, was limited ; and the 
certificate expreſsly ſays, that when the 
previous limitations ſhould be ipent, 
the eſtate would go over to him, or 
veſt in him, by virtue of the laſt re- 
mainder to him in fee (a). But, to 
o a little farther, if what was argued 
# the: counſel! for the plaintiff, 1n thas 
caſe, 1s law, (of which I believe there 
1s . no. doubt,) wiz. that the words 
« heirs of the body of Themas,”* were 
words of pzurchaje, and that the eldeſt, 


muſt indeed have claimed, as heir-male 
| of the body of his father, per forman 


under which the defendant claims, 


On 


and other ſons of Thomas, would have 
taken /ucceſively, in tail-male, under 
thoſe words, What elſe were the con- 
tingent eſtates to the younger ſons of 
T homas, but executory deviſes, after the 
indefinite failure of the iſſue-male of 
their elder brother ? According toJehbs 
de Mandewville's Caſe (b), the ſecond 
ſon of Thomas, (and fo of the others,) 


doni, yet, certainly not by deſcent, for 
as the eldelit ſon took, ſo muit he, by 
purchaſe. | Ag 


It may be obſerved here, as not 
foreign to the caſe 1am reporting, that 
the rule 1n Shelley's Caſe is not perfedtly 
accurate, in ſaying, that, when there 
is, in the ſame conveyance, a limita- 
tion to the anceſtor, for life, and, me- 
diately or 7mmediately, to his heirs in 
fee, or 1n tail, the words, ** his heir,” 
are not words of purchaſe, When there 
15 an intermediate veſted remainder, as 
in Couljon v. Coulſon, thole words art 
words of purchaſe. 'VFhey do. not qua- 
lify the eſtate, or deſcribe the quantity 
of intereſt, given by the firſt limitation, 
but veſt another eſtate, wiz. a remainder 
in fee, or 1n tail, in the tenant for life, 
They, at the ſame time, indeed, ex- 
pon the quantity of that other eftate, 

ut ſo do other words of purchaſe, in 
general, expreſs the quantity of the in- 
tercſt : nor can it well be' otherwiſe, 
The correct method of expreſling the 
propoſition would be, that the words, 
1n ſuch caſes, do not limit any eſtate 7 
the heirs as purchaſors. Rolle ſeems to 
have intended to make this diſtin&ion, 
in the ſecond volume of his Abridg- 


2 


"_ b: + 


| (a) Caſes temp, Tait, 233; : 


. - meat, 


(b) Cited /apra, P+ gol, Nate (c). 


 -On Tueſday, the 18th of April, 1780, his Lordſhip ſaid, 
the court had decided that the deviſe to the ſecond fon was 


| void, on the authority of the” caſe of Goodman v. Goodright, 
_ :; reported by Sir James Burrow, but that they had ſince 


ſeen a manuſcript note of that caſe, taken by Kenyon, 
which aſſigned a ground for the determination different 
from that ſtated by Sir James Burrow [3]. That the court, 
upon this, entertained conſiderable doubts concerning, the 
opinion delivered a few days before, and defired to have the 
caſe argued again. h 

This day, his Lordſhip dehvered the ultimate opinion of 
the court, as follows. — 


IN THE TWENTY-FIRST YEAR OF GEORGE IL. 


505 


1780. 


Doe 


againſt 


FoNNEREAU. 


Lord MansFiELD,—After the ſecond argument, and 


upon conſideration of the cafe, we were of opinion, and 
gave judgment accordingly, that either Thomas was tenant 
in tail, by connecting his eſtate for life, in the deed, with 
the limitation, in the will, to his heirs male, (without ſay- 
ing it was our opinion that they could unite,) or that the 
limitation over was too remote, as being after an indefinite 
failure of ifſue; and we could find no caſe where the 
court, in a will of real property, had raiſed an implication 
to confine the failure of iflue to the life of the anceſtor. 


[598] 


Conrnmmm nnd 


wy 


ment, title Remainder, He divides 
the rulel aid down in Shelley's Caſe, into 
two paragraphs ; and ſays, in the firſt, 
viz, with regard to an immediate limi- 
tation to the heirs, ** The words © the 
«« heirs?? are words of /imitation, and 
* not of purchaſe (a).” But, in the 


other, he changes the expreſlion, 


« When the anceſtor, by any gift or 
5 conveyance, takes an eſtate of free- 
* hold, and, in the ſame gift or con- 
*< yeyance, there 1s an eſtate, in fee, 


« orin tail, to his right heirs mediarely, 


* (viz. where an eſtate for life, or in 
F{ tail, 15 interpoſed between the ſaid 
« ellates) this remainder ſhall attach in 
«« the anceſtor, and ſhall not be in abey- 
« ance (6).*? | 

{3] 1 have been favoured by Mr. 
Kenyon with a copy of his note of that 
caſe, which is much fuller than either 
the report by Sir James Burrow, or 
that fince printed, in the firſt volume of 
Blackſtone's Reports. It agrees, how- 
ever, mn the material part of the judg- 
ment of the court, with Mr. Juſtice 
Blackflone's account ; and it appears, 
by both, that the decifion went upon 


ſecond, 


But, ” 


the alternative, either of the niece hay- 
ing taken an eſtate-tail by implication, 
or of the jfirft deviſe (to the heirs of the 
body of the niece by any other huſtand, ) 
being too remote, and, of courſe, the 
The court thought it unne- 
ceflary to determine, whether the niece 
took an eſtate-tail by implication ; and 
according to Mr. Kenyon's note, Lord 
Mansfield, in giving judgment, aid, 
«© The whole of the caſe comes to this ; 
« Whether Mrs. Mofyn, (the teſta- 
« trix,) intended, by the deviſe, zo give 
« the heirs of the body of her niece A. L. 
*« by a ſecond huſband, the remainder, 
« reverſion, or eſtate, (whatever it is 
« called,) after the deaths of herſelf, 

« E.ÞW. and F. L. and failure of iflue 
« between them ; or whether ſhe meant 
«« to give an eſtate in poſlefſion, to the 
« 1ſſue of A. L. by a ſecond huſband.” 
His Lordſhip, therefore, (being clear 
that 1t was not an immediate Jeviſe,) | 


_ Put the caſe entirely on the remoteneſs 


of the fir deviſe. The manner in 
which he is ſaid to have ſtated the 
queſtion, in 2 Burr, 873.-1s mentioned 
ſupra, P. 500, 5Ol. 


(a) 2 Roll, Abre417. Remainder (G) 


eh. 5. 


(5) 1bid. H. pl. 3. 


againſt 
FoXNEREAU. 


_ This 1s a ſettled point; and we lay it down as our clear 
" Opinion, What are the limitations here ? "They are to 


[9] 


 mainder. But here it might, or might not, upon a con- 
. tingency ;z and it never did. 2. So, in Hopkins v. Hop- 


. remainder, but which event did not happen, ſhould operate 


_ determination. 3. Brownſword v. Edwards is another 


| But, afterwards, turning the caſes on this ſubjet in ouy 


that Thomas has no ſon, therr it is an executory deviie to 


ou was, that this would not create a perpetwty. 


thorities which go along with the principles I have ſtated, 


CASES IN MICHAELMAS TERM 


minds, and con{idering the reaſons on which they proceed, 
namely, to prevent perpetuities; we ſtopped the judgment, 
and deſired the caſe might be again ſpoken to. It has been 
argued a third time, and we have changed our opinion, and 
ſhall give our reaſons. 'The rule is unqueſtionable, that 
there cannot be an executory devale after an indefinite failure 
of iſſue. But that is not the caſe here. * We all think, 
that the eſtate for life being by one mſtrument, and the 
imitation in tail by another, they cannot unite, and that 
the heirs-male of Thomas would have taken by purchaſe. 


the heirs-male of the body of Thomas, and, in default of 
fuch flue, to the ſecond, and other ſons. There are two 
ways, in form of law, in which this laſt limitation may 
take effect. 1. If Thomas dies, leaving iflue-male, then 
the eſtate to the tecond ſon takes effect immediately, as a 
remainder expectant, which may be barred by a recovery. 
2. Suppoſe the other alternative, (which really happencd,) 


the ſecond ſon, it Thomas, at his death, leave no iffue-male. 
This is within the limits eſtabliſhed by law to. prevent 
perpetuities, We have looked into the cafes, to ſee how 
far this reaſoning upou principle can be ſupported by au- 
thorities z and we think there are three which go a great 
way. 1. In Stephens v. Stephens, the court took a large 
ftride of twenty-one years after a life in being. The ar- 


we g9y cz 4 + 0 rH Ii, 0 


'ormer caſes had ſaid, a limitation might be made to take 
effect on the death of a perſon zz ee, or the birth of a. poſt- 
Humous child, and. alienation was not reſtrained for any 
longer time in Stephens v. Stephens, for, if a deviſe could 
hold to a poſthumous child, there could be no alienation 
till he ſhould attaig.the age of twenty-one. An obvious 
objection to the pn in-this caſe 1s, that, if the 1i- 
mitation over is: a remainder, it cannot be turned into an 
executory deviſe. That is true, if it ever veſt as a re- 


kins, Lord TaLBoT decided, in ſupport of the intent, that 
a limitation, which in one event would haye operated as 2 


as an executory deviſe. This he did upon principle, with- 
out precedents ; and a great eſtate 1s now held under his 


ſtrong inſtance where it was held that a deviſe may operate 
Either way, according to the event (a). 'Theſe are the au- 


and 


'; RE NE Y as a ad as 66 


(a) Canc.'20 March, 1750-1. 2 Vex. 249. 
IS. 


Pry. Y. - 6 - 
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W [1 r1E TWENTY-FIRST YEAR OF GEORGE 1I!. 
1 and enable us to ſupport the intention of the teſtator. As 


_ 


to that, there is no doubt that he meant to give ſucceſhve 
eſtates in tail-male, | | STE 
£ Judgment for the plaintiff, 


i | 
 MAURICET agair/ BRECKNOCK. | 


P* Trinity Term laſt, (on Tueſday, the 3oth of May,) Bald- 
win moved for a rule to ſhew cauſe, why the inquiſition 
taken upon the writ of enquiry in this cauſe, ſhould not 
be ſet aſide, on account of the ſmallneſs of the damages. 
It was an aCtion on the caſe, for malicioufly ſuing out a 
commiſhon of bankruptcy againit the plaintiff, and alfo 
for maliciouſly holding him to bail for 1020 /. 'The de- 
fendant let judgment go by default, upon which a writ of 
enquiry was executed, and the jury gave only 5 /. damages. 
The athdavit upon which Baldwin moved, ſtated, that the 


$OJ 
1780. 


Wedneſday, 
224d Nov, 


It is a general 
rule, that the _ 
court will not 
ſet aſide a ver- 
dict, in an ac- 
tion for a tort, 
on account of 
the ſmallneſs 
of the damages. 


plaintif”s attorney had proved, before the jury, that his 


bill of coſts to the plaintiff, for ſuperſeding the commiſſion 
of bankruptcy, amounted to upwards of 3o /. and that no 
evidence was produced on the part of the defendant. He 


cited Markham v. Middleton (a), where the aCtion being for | 


a tradeſman's bill amounting to' 333-/. and the enquiry 
jury having given only a penny damages, the verdict was 
ſet aſide [1]. x 

The court, after ſome difficulty, granted the rule. | 
— "This day Howorth ſhewed cauſe, and infiſfted upon it, 


L 510] 


25 an eſtabliſhed rule, that the court will never ſet aſide a 


verdiCt on account of the ſmallneſs of the damages. 

'The Attorney General, for the plaintiff, obſerved, that 
every rule of that ſort admits of exceptions [2]; that the 
verdict here, wor 


fendant, by ſuffering judgment to go by default, had con- 
fefled that he had aCted maliciouſly ; (the proof of malice 


being neceſſary to maintain the action). 


Lord MansFiELD, —He has confefled malice, in point of 
form, and merely for the purpoſe of letting the plaintiff ia, 
to prove the degree of injury he has received. _ 

LE ob el | 'The rule diſcharged. 


(a) B.R.T. 196Gee. 2. 2 Str. 1259. 

[1] But, in that caſe, the plaintiff”s 
attorney produced a witneſs, who had 
told him, he could prove the bill, and 


that determination. 


| appear to be glaringly abſurd, if the 
nature of the ation were conſidered; and that the de- 


there cited. 'The ſmallneſs of the da- 
mages, therefore, was not the ground of 


[2] Thus, if the ſmallneſs of the 


who, when the jury was ſworn, refuſed 
to give evidence, and the ſheriff thought 
he could not adjourn. The court 
thought, under ſuch circumſtances, the 
Heriff might, and ought to have ad- 
Jaurned, on the authority of ſeveral caſes 


damages ariſes from a miſtake 7 point 
of law, of the fheriff, (as in Markham 
v. Mzadleton,) or of the jury, (as in 
Woodford v. Eades, 1 Str. 425.) the 


court will ſet aſide the verdi. 


| g10 | 
1780. 


Wedneſday, 
22 Nov. 


An underwri- 
ter is bound to 
know the 'na- 
ture and pecu- 
liar circum + 
#ances of the 
branch of trade 
to which the 
policy relates, 
— To prove the 
manner of con- 
ducting a par- 
ticular branch 
of trade at one 
place, evidence 
may be given 
to ſhew the 
manner in 
which he ſame 
branch is car- 
ried on at an» 
other place, 
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| NosLE and Another aga:n/ſf KexnNOwWAY, 


T8 was an action on a policy of inſurance, which 
2 was tried before Lord MANSFIELD, at Gwildhall, at the 
vittings after laſt Trinity Term, when a verdict was found 
for the plaintiffs. On T hur/day, the gth of November, Dun- 
ning obtained a rule, to fhew cauſe, why there ſhould not 
be a new trial z and this day, the caſe was argued, by Lee 
and Baldwin, for the plaintiffs, and the Attorney General 
and Dunning, for the defendant. ” 

'Fhe caſe, and evidence, upon Lord MANsFIELD's report, 
appeared to be as follows: 'The inſurance was upon the 
ſhips, the Hope and the 47, at and from Dartmorth to 
Waterford, and from thence to the port, or ports, of dif- 


. charge, on the coaſt of Labrador, with leave to touch at 
Newfoundland, and upon any kind of goods and merchan- 


dizes ;z and alſo, on the ſhips till they ſhould be arrived at 
their port of diſcharge, and ſhould have moored at anchor 
twenty-four hours, and on the goods and merchandizes, until 


the ſame ſhould be there diſcharged, and ſafely landed. By a 
clauſe in the policy, money advanced to the j/bermen was 


inſured. 'The Anne arrived ſafe on the coaſt of Labrador, 


on the 22d of Fune, and the Hope, on the 14th of Fly, 
1778, From the time of their arrival, the crews were 
employed in fiſhing, and had taken out none of their car- 
goes, except at leiſure hours, (partly on Sz2days,) ſuch 
things as were immediately wanted. On the 13th of Aw 
guſt, an American privateer entered the harbour, { Tempte 
Bay, ) and took both the veſſels, there being nobody at 
that time on board either of them. The action was 


- brought to recover the value of the gpods. 'The defence 


was, that there had been an unneceflary delay, in unload- 
ing the cargoes, in conſequence of which they had been 
expoſed to capture, and that the under-writers ought ndt 
to be liable for what had happened from the negligence of 
the inſured. The plaintiffs reſted their caſe on the words 
of the policy, and on the uſage of the trade. "They called 
one Aftavick, the captain of the Anne, who ſaid, that he 
had been the ſame voyage three times in the three laſt years, 
and that they had proceeded in the ſame manner during 
each of the voyages; that he did not think the plaintifts 


had warehouſes ſufficient to have held the goods, if they 


had been landed; and that there were no ſettlements on 


the coaſt of Labrador, but thoſe belonging to the plaintiffs. | 


One of the ſailors ſwore to the ſame effect. The plaintiffs 


' then called one French, to prove the cuſtom of the New: 


foundland trade, -"This evidence was objeted to z but Lord 
MANSFIELD admittcd it 3 and the witneſs ſwore, that, 1 


IO the 
| | 
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the Newfoundland trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have part 
of their homeward cargo of fiſh, and part of their old 
cargo, on board, at the ſame time. "That the firſt object 
is to catch fiſh, and they unload only at times when they 
cannot fiſh. The old cargo being chiefly ſalt, and pro- 
viſions, it is taken out gradually, for curing the fiſh, and 
for conſumption. "This witneſs was confirmed by one 


BS Newnan. Neither Newman nor French had been at La- 


brador. One Hunter was then called, who proved, that, 
ſome years ſince, he uſed to ſend veſſels of his own, and 
alſo chartered veſſels, to Labrador, and that it was uſual, 
in chartering veſſels, to ſtipulate, that they ſhould have 
lixty days allowed for diſcharging. 'That he apprehended 
they were oftentimes longer, in fact, and that it was not 
WS ſo caſy to diſcharge a cargo at Labrador, as at Newfound- 
= /and. | CO ed NIE: 

Y In ſupport of the rule for a new trial, it was contended, 
that, as the policy on the ſhips expreſſed twenty-four hours 
after their ſafe arrival, no under-writer could ſuppoſe, that 
he was to be liable for the goods for | fty or ſixty days 
longer. 'Fhere was nothing that beſpoke an inſurance upon 
a trading voyage. 'The only reaſonable conſtruQion of the 
policy 1s, that the goods are to be proteted until they can 
þe reaſonably and conveniently landed. As to the evidence 
concerning the Newfoundland trade, it ought not to have 
been admitted. In caſes of great public branches of trade, 
ſuch as that to the coaſt of Guinea, the general uſage may 
be given in evidence, and the under-writer is, perhaps, 
bound to take notice of it; yet on policies on Guinea 
- ſhips, it 1s moſt uſual to inſert a ſpecial clauſe for protect- 
ing the ſhip, and goods, during her ſtay. 'This, though 
it may be unneceſſary, ſhews, at leaſt, that where there is 
no general uſage, the under-writers ſhall not be liable, with- 
out an expreſs ſtipulation. But, here, there can” be no 
general uſage; the trade has been eſtabliſhed but a few 


years, and 1s entirely in the hands of the plaintiffs. New- . 
foundland and Labrador are diſtant and diſcontiguous, and, 


although the obje& of the voyages to both, may be the 
fiſhery, yet the fiſhing trade is conduCted yery differently 
at different places. Would the practice at Greenland, Nova 
Zembla, on the coaſt of Scotland, or in the nzw whale 
fiſhery in the Mediterranean [+ 109], be evidence in this 
caſe ? If a merchant, who carries on the fiſhery on the coaſt 
of Labrador, chooſes to adopt the methods and praCtice in 


uſe at Newfoundland, he certainly may ; but, till this be- 


comes generally known, the under-writers are not bound 
to take notice of it. There will be no inconvenience to 
the trade, by a deciſion in favour of the defendant, be- 
cauſe a ſpecial, clauſe may be inſerted in future policies. 


[t109] 2%. 
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On the other ſide it was argued, that, what is the uſage 
in a {ſimilar branch of trade, is evidence. "Fhat it was a 
fair preſumption, that a new branch recently eſtabliſhed, 
would be conducted in the ſame manner with other 
branches of the ſame buſineſs. "That, in a late caſe of 
Puller v. Offley, which was tried at Gwildhall, evidence of 
the general practice in the Guinea trade had been admitted, 
upon the conſtruction of a policy, on a ſhip engaged in a 
particular branch of that trade. 'The inſured could not, it 
was admitted, take an unuſual and unreaſonable time to 
unload, and, if it had appeared that the time employed in 
this caſe, had been longer than what was uſual and reaſon- 
able at Newfoundland, the plaintiffs, perhaps, would not 
have been entitled to a verdict ; but the jury were to judge, 
under the circumſtances, whether the time was unreaſon- 
able, and they thought it was not. , ; 

Lord MansFiELD,—The trade of fiſhing on the coaſt of 
Newfoundland, eſpecially from the weſt of England, has 
been known and practiſed for many years. Since the treat 
of Paris, a new trade has been opened to Labrador. 'The 
inſurance, here, is on the ſhips, and the goods till landed. 
'FThe defendant ſays, the plaintiffs have been guilty of an 
unreafonable delay in landing. 'Fhat queſtion was to be 
tried by the jury, and could only be decided, by knowing 
the uſual practice of ' the trade. Every under-writer is 
preſumed to be acquainted with the practice of the trade 


he infures, and hat whether it is recently eſtabliſhed, or 


not. If he does not know it, he ought to inform himſelf. 
It is no matter if the uſage has only been for a year. 'This 


trade has exited, and has been conducted in the ſame 


manner, for-three years. It is well known that the fiſhery 


_ 3s the object of the voyage, and the ſame ſort of fiſhing is 


carried on in the ſame way at Newfoundland. I till think 
the evidence on that ſubject was properly admitted, to ſhew 


the nature of the trade [0]. The point is not analogous 


to a queſtion concerning a common-law cuſtom. 
WiLLEs, and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Zu/tice,—l1 think there was ſufficient evidence, 


without calling in aid the uſage in the Newfoundland trade 


for it appeared, on the face of the policy, that the fiſhery 
was the purpoſe of the voyage. But I think the evidence 
objected to was properly admitted. If it can be ſhown, 
that the time would have been reaſonable in one place, that 
is a degree of evidence to prove, that it was ſo in another. 


'The efteCt-of ſuch evidence may be taken off, by proof of a. 


difference of circumſtances. It is very true, © that the 


cuſtom of one manor is no evidence of the cuſtom of 


another ; that has been determined in many caſes ; but the 
point 


[83] Vide Ford v. Hophins, N.Pr. 283. Ekins v. Mackhole, Cance 1753» 
H, IZz 1/4 3. C0, Helt, Ch, Fo I Salk. Armdbl. 134, 136, | 
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| 2 point here is very different ; it 1s a queſtion concerning the l 780. 
8 of a particular branch of trade. | 

= morn". | 'The rule diſcharged. v=_ 


RUSSEL againſt LANGSTAPFE. Wedneſday, 
ys 22d Nov, 
ONE Galley having had frequent money tranſaQions with An indorſe- 


the plaintiff, who was a banker, and having over- ment written 


= 2 | drawn his caſh account, the plaintiff ſuſpe&ing his credit, = wary _ 
ET refuſed to advance him any more money, without the ad- ,fterwards 


dition of the name of ſome indorſor of whom he ſhould ap= bind the indor- 
prove. Upon this, Galley applied to the defendant, and for for any ſum 
he indorſed his name on five copper-plate checks, made in 24 mm ry 
W the form of promiflory notes, but in blank ; z. e. without queer St _ 
WT any ſum, date, or time of payment, being mentioned in whom he en- 
: BE the body of the notes. Galley afterwards filled up the truſts the note 
BE blanks with different ſums and dates, as he choſe, and the eye _ 
RT plaintiff diſcounted the notes. One. of them was made on an 
BS payable on the 22d of September, two on the 27th of Sep- 
= 7cmber, and two on the 4th of Ofober. Theſe notes not 
BZ being paid when they became due, the plaintifFon the 14th 
== of Oober, called upon the defendant, as indorſor, for the 
. MT payment of all of them, and upon his refufal, brought this 
; Bs action, which was tried, before HoTHam, Baron, at the 
. RET laſt vfzes for the county of Durham. It appeared that 
. RS Gu/ky had become a bankrupt on the 2oth of September, 
== and that, on the 27th, the defendant had been preſent at 
2 meeting of his creditors. It alſo appeared that Ruſſel 
knew the notes were blank at the time of the indorſement. 
The plaintiff and the defendant lived in the ſame town. 
For the defendant, at the trial, it was objeQed, 1. That 
BE theſe notes being blank at the time of the indorſement, 
= they were not then promiſflory notes, and that no ſubſe- 
quent aCt of Galley could alter the original nature or 
operation of the defendant's ſignature, which, when it was 
written, was a mere nullity, It was alſo objected, 2. 'That 
W the notice of the non-payment by the drawer, was not 
= given ſoon enough to the indorſor [+]. Os 
The Judge being of opinion with the defendant on the 
firſt point, 49 directed the jury accordingly, and they found 
a verdict for him. : + $2 | 
On Wedneſday, the 8th of November, Arden obtained a 
rule to ſhew cauſe, why there ſhould not be a new trial 
which was argued this day, by the Artorney General, Lee, 
and Scott, in ſupport of the verdict, and Dunning for the 
phintiff, | | HH | PETR 
1. The Attorney General gave up the fir/t point, but Lee » 
faid he thought it of conſequence enough to be argued. It 
| never 


[1+] ide Bickerdicke Ve Bellman, B. R. M. 27 Geo. 3. 1 Term Refs 405. | - 
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neyer had been determined, he ſaid, and deſerved conſider. 
ation. The copper-plate checks in this caſe, without ut, 


or date, were mere waſte paper, and Lang ftaff?s name upon 
them had no more effect than if written on any other blank 


piece of paper. An indorſement ſuppoſes a bill, or pro. 
miſſory note, then actually exiſting ; and it a party take an 
indorſed bill, or note, knowing, at the time, that it was not 
the ſubject of an mdorſement when the name was written 
on the back of it, he is not injured if he is afterwards told, 
that he ſhall not be permitted to treat it as a bill or note, 


The very declaration, in this aCtion, neceſſarily ſtates a 


| pre-exiſting note, previous to the indorfement z and ſuch 


forms are not to be conſidered as uſeleſs, and without 1 
meaning. How can the plaintiff be permitted to ſay, that, 
by this ſignature, the defendant contracted for a given 
fum, when he knows, that, at. the time of the ſignature, 
he did not contract for any thing ? "This defence might not 
be competent, as againſt a third perſon, but it ſeems juſt 
and fair, as againſt the plaintiif, who was aware of the 
original nature of the tranſa&tion. 2. On the other point, 


_ they admitted, that what ſhall be deemed reaſonable notice 


[ 516 ] 1 


to an indorſor, of non-payment by the drawer, ought pro- 
perly to be decided by the jury [+ 110]; but ſaid it was 
well eſtabliſhed, that ſuch notice ought to be as early as 
poſſible. "That, where the parties live at a diſtanee, the 
notice ought to be given by the firſt poſt, though, if any 
thing delay the going out of the poſt at the uſual time, 7hat 
will be an excuſe; but that, here, the parties lived in the 


ſame town, and no notice had been given till ten days after 


the time of payment, even in the caſe of the notes payable 


in Ofober. As to the bankruptcy, it had been frequently 


ruled by Lord MansFIELD, at Guildhall, that it is not an 
excuſe for not making a demand on a note or bill, or for 


not giving notice of non-payment, that the drawer, or ac- 
ceptor, has become a bankrupt; as many means may re- 


main of obtaining payment, by the aſliſtance of friends, or 
otherwiſe. £6 Is | | | 

- On the other fide, it was ſtated, by Dunning, that the 
jury, whoſe province it was to decide on the ſecond point, 
were, upon that point, clearly with the plaintiff, and that 
they had found a verdiCt for the defendant, in deference to 
the Judge's opinion, on the other queſtion. As to that 
queſtion, he inſiſted that there could not be a doubt but the 
dire&tion was wrong. It ſtrengthened the plaintiff's calc, 


that he knew the notes were blank when indorſed. For 
what purpoſe could he ſuppoſe the indorſements were made 


by the defendant, but to authorize Galley to fill them up 
Mg. oo, wit 


Tt 110] Vide on that point, Medcalfe Tindal v. Brown, B. R.T. 26 Geo. 3- 
v. Hall, B R. T. 22 Geo. 3. Appletonv. (FF And'S.C. B, R., E. 26 Geo. 5: 


Sawcerapple, B, R. M. 23 Geo. 3. & 1 Term Rep. 107. 
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with any ſum he pleaſed, and to bind himſelf, as his ſe- 
curity, to that extent. 'The declaration ſtates the notes to 


Ws have been made before the indorſements ; ſo all declara- 
W tions againſt indorſors muſt ; but the defendant, by in- 


dorſing them, concluded himſelf from contending, or 
proving, that they were -not filled up when he ſigned 


them. 


point. 


Lord MANSFIEL 


- 


D,— There 1s nothing ſo clear as the firſt 
The indorſement on a blank note is a letter of 


credit for an indefinite ſum. "Che defendant ſaid, << 'Truſt 
« Galley to any amount, and I will be his ſecurity [75] ”? 
It does not lie in his mouth to ſay, the indorſements were 
not regular. 'The direction having been wrong on this 
point, it is needleſs to go into the other. 


=_ (1F] ide Collis v. Emet, C. B, H. 
= 30 Geo. 3. H, Bl. 313. 316. 319. 

= [1] Before there was an opportunity 
WE for a new trial, another action, between 
W ic ſame parties, and under ſimilar cir- 


'The rule made abſolute [1]. 


cumſtances, came on, 
Mansfield, at Guildhall, 


going toa 1econd trial, 


The Kino againſ VAUGHAN. 


4 | (CAVE ſhewn againſt a rule for an attachment againſt 


the defendant, for aCting as an attorney of this court, 


J aſter having been {truck off the roll. | 


_ Lord MansFIELD ſtated the practice of the court to be, 


puniſhed by indictment. In 
ceed differently : they examine the defendant on interro- 


We that, if the defendant, by his affidavit, fully denies the 
= charge, on which the rule for an attachment was granted, 
= bt is ſufficient 3 the weight of the evidence; or the credi- 
W bility of what.is ſworn, is never conſidered ; but if the de- 
We fendant is hardy enough to ſwear falſely, he is left to be 


Chancery, he ſaid, they pro- 


8 gatories, and alſo examine witneſſes on both fides, and then 


decide upon the truth of the charge. 
In this caſe the court thought the charge was not ſuf- 


'The Attorn 


Dunning and . ngay, 


Vor. II. 


| liciently anſwered. 


General, and 


Peckham, for the proſecution. 


for the defendant. 


| The rule made abſolute [ 1 ] 


(1) In Trinity Term, 21 Geo. 3. the impriſonment in Clerkenwell priſon, 
de endant was ſentenced to fix months 


Jr 
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before Lord 


and a verdict 


being found for the plaintiff, the de- 
fendant ſubmitted in this aCtion, without 


Thurſday, 
2 34 Nov. 


When a perſon, 
againſt whom 
an attachment 
is prayed, poſi - 
tively anſwers 
and denies the 
charge, this 
court always 
refuſe the at» 
tachment, 
without enter- 
ing into the 
credit of the 
parties or the 
probability of 
the evidence. 
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A. perſon who 
fiſhes in a fiſh- 
ery belonging 
to another, but 
to which he 
has a claim, 
for the purpoſe 
of giving occa- 
hon to @1 ac- 
tion in order 
to try the right, 
1s not liable to 
a penalty un+ 
der 5 Geo. 3. 
Co Fho 


tended, that, when it ſhould be proved, the For ought 


_ yeral particulars above ſtated; and, this day, cauſe wi 


CASES IN MICHAELMAS TERM 


K1NNERSLEY again// WILLIAM ORPE, 


Ts was an aCtion of debt, by the owner of a fiſhery, 

for a penalty of 5 /. under the ſtatute of 5 Geo. 3. c. 14, 
6 3 & 4. for killing fiſh in his fiſhery. "The defendant waz 
the ſervant 'of a DoCtor Cotton, who chatmed a right to the 
fiſhery in. queſtion, and an aCtion of treſpaſs had been 
brought againſt ſome of his ſervants, by the preſent plain. 
tiff, to try the right z which aCtion was tried at Stafford, in 
ſummer 1779, and a verdict found for the plaintiff. "The 
defendant applied for a new trial in that cauſe, but it was 
refuſed (a). However, Doctor Cotton not being ſatisfied, 
gave the plaintiff notice, that he ſhould order one of his 
{ervants to fiſh in the ſame place, with the expreſs view of 
procuring an opportunity to try the right again. He ac- 
cordingly did fo, and it was in obedience to his orders for 
that purpoſe that the defendant committed the aCt for 
which the preſent aCtion was brought. This the counſe 
for the defendant offered to prove at the trial, and con- 


to be nonfuited, for that ſuch an aſſertion of a right, was 
not an offence within the ſtatute, there being an expreſs 
exception in{ 5. in favour of perſons who. ſhall have a 
«& juft right or claim.” PERRYN, Baron, before whom the 
cauſe was tried, at the laſt afhizes for Staffordſhire, decided 
this point againſt the defendant, and refuſed to hear the 
evidence. 'The plaintiff produced no other proof than the 
record of the verdit and judgment in the former cauſe of 
Kinnerſfley v. Orpe, to ſhew his excluſive right to the fiſhery, 
"This evidence was objected to, on the part of the defend- 
ant, becauſe the former action, and this, were not caules 
between the ſame parties, the name of the former defend- 
ant being Thomas, and that of the preſent, William. 'The 
Judge, however, over-ruled the objeCtion, and held that 
the evidence was not only admiſſible, but conclufive, (both 
the Orpes having aCted under the authority of Cotton, who 
was the real defendant in both cauſes,) unleſs colluſion 
could be ſhewn in obtaining the former verdict and judy- 
ment. 'This was -not attempted ; and the jury, agreeably 
to the Judpe's direction, found for the plaintiff. 

On Thurſday, the gth of November, Bower moved for, 
and obtained, a rule to. ſhew cauſe, why there ſhould not 
be a new trial, on the ground of a mifdireQion in the lc- 


ſhewn, by Cowper and Swwinnerton. 
Bearcreft was going to anſwer them, but the court toll 
him, it was unneceſſary, "They thought the pos 
2 125+.” "2 OUS 

{(s) Kinnerfley v. Orpe, ſupra, þ. 56. 
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E zught to have been let in, to prove the notice by Doctor 71 780. 
:, and that, if that had been proved, this would not Com uy 
; - ave been a caſe within the act. KiNNERS- 
= BULLER, Juſtice, obſerved, that, to conſtrue it in the LEY 

BS ..nner contended for on the part of the plaintiff, would be againſt 
BS rcad the clauſe of exemption, right and claim,” inſtead WILLIAM 
Df <« right or claim.” The court alſo thought, that the re- Ozrs, 
@Ford in the former cauſe, though admiſhble evidence, was 

EQKot concluſive. 


The rule made abſolute, 


eh 16211 DS x Friday, 
BRANCH againſi EWINGTON, 4th Nov, 


BE 1 CTION of covenant on an indenture of apprenticeſhip, In a common 
BE > by the maſter, againſt the father, of the apprentice. denture of 
BThe indenture, as ſtated in the declaFation, was in the gp "2 
Etommon form, under the ftatute of 5 Eliz. ce. 4z the ,, 4" Wboczp: 
WÞlaintiff expreſsly covenanting to find the apprentice meat tather, ſon, 
End lodging, the defendant to find him cloaths and waſh- — maſter, the 
Wing, and the apprentice, that he would ſerve faithfully, &'c. oper wi 
End for the true performance of all, and every, of the faid wht is to be 
WTovenants, each of the ſaid parties bound himſelf to the performed by 
Wdthcer. Breach aſſigned, that the apprentice had abſented tie ſon. 
Whinſelf from the fervice. General Demurrer. 
= Peckham, in ſupport of the demurrer, contended, that 
Withe parties were only bound for the expreſs covenants 
Evhich they had /everally entered into. 'Lhat it would be 
Wzbſurd to conſtrue the general words fo as to render the 
EBcfendant liable for breaches of ſuch of the covenants as 
Wrcre to be performed only by the fon. 'The ſame con- [' 819 J 
BJiruction would render the father liable to the ſon, or the 
Jon to the father, for thoſe which the maſter was to per- 
Worm. In all covenants, the intention is to govern. "The 
Wnaſter has other remedies beſides an action of covenant 
Waiſt the apprentice, if he abſent himſelf. He may, by 
Wpplication to the juſtices, have him puniſhed, under 5 Az. 
W 4-535; or, if he wants compenſation for the loſs: of 
W-rvice, he may compel him to make it up by ſubſequent 
Wcrvice, under 6 Ges, 2. c. 25, If the conſtruction con- 
ended for on the part of the plaintiff ſhould prevail, pariſh- 
Wlhcers will be liable for the breaches of ſimilar covenants 
" pariſh indentures [1] 3 7 
8 Lord MaxsgritrD ſtopped Baldwin, who was to have 
F'zucd on the other fide, and ſaid, nothing was $19" | 

| FE FS 3 4 than 


uſion 
judy- 
ably 


| for, 
d not 
he ſe- 
> was 


— 


+ told (1] In pariſh indentures. under 43 dentures, 1 Burn's Fuftice, 13th BY4. | 

WE. c. 2, $ 5. the pariſh officers do not 85, TS. | 
>ndant overs 5 - P + ſpat Þ+ LL , | - 
FO enant, /7de the form of ſuch in- | 


ought . 
is 


withſtanding 
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1 

I 780. than that the father was bound for the performance of the W 
Lone pmnn Covenants by the ſon. | = :: 
Judgment for the plaintiff [2]. = .; 

[2] Yide Whitley v. Loftus, B.R. M. in point, and was meant to have beez RY fei 


10 Geo, 1. 8 Mod. 190, which is direttly cited by Baldwin, 


R's WrYLLIE againſf WiLKES. 
The penalty of A CTION of debt upon a bond conditioned for the pay. 
a bond for le- | ', Llane ow f 
curing an an- ment © an annuity to the plaintur, Tor ieven years, 
nuity having by quarterly payments, the {firſt payment to be made on 
once been for- the 25th of December 1774. "Fhe defendant, after craving 
00m before a ojer, and ſetting forth the condition upon the record,— 
et. Which recited, that the annuity had been agreed.to be pail 
annuity may fo the plaintiff, in conſideration of his having diffolyed» 
be proved un- partnerſhip between himſelf and one Oxlade, a co-obligor 
CLING — in the bond with W:/tes, in order that Oxlade might take 
age er Pam Wilkes into partner{hip,—plcaded, that he became a bank. 
is a diſcharge Tupt, and a commillion iflued againſt him, on the 24th 6 
from future March 1777, that he afterwards obtained his certificate 
payments, not- on the 5th of January 1778, and that the cauſe of action 
the arrears ſra1} accrued before he became a bankrupt. Upon thus ples, 
have been paid iſſue was joined 3 and the cauſe came on for trial, betor 
after the for- Lord MANSFIELD, at Gwildhall, when a verdict was found 
"_— m_ oo” for the plaintiff, ſubje&t to the opinion of the court, on: 
_ = an** caſe which ſtated—That a * quarter's annuity became due 
on the 25th of December 1776 ; That the arrears due on 
+ [ 520 ] that day were paid on the 18th of March 1757 ; and 
1 that the defendant became a bankrupt ;z that a commiſſion 
iſſued againſt him, and he obtained his certificate, as {tated 
in the plea.—The queſtion for the opinion of the coun 
was, whether the plaintiff's cauſe of aCtion accrued befor: 
the bankruptcy. | 2 
The cafe was argued on Tweſday, the 14th of Novenirr 
by Wood for the plaintiff, and Dunning for the defendant, 
Wood argued as follows—The certificate is not a bar 
this caſe. The plaintiff had no legal remedy on the bond, 
at the time when'the commiſſion iflued, and therefore could 
not have been admitted as a creditor under the commithon. 
All the inſtances in the court of Chancery, where annur 
tants have been permitted to prove under commiſſions 0 
bankruptcy, have been in caſes where the bond has bet 
forfeited, and thereby a legal remedy for the penalty Þ 
been acquired. - Here the forfeiture which would hat 
been incurred by the non-payment of a quarter of the 
_  nuity on the 25th of December 1776, was. wayed, 3! 
done away, by the payment and acceptance of the arreat» 
at a ſubſequent day. In this reſpect, the preſent calc * 
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ſembles that of Weiler v. Bannifter (a), where your Lord- 
ſhip ſaid, that you ſhould have held the aCt of payment at 
a future day, to be in itſelf proof of a waver, of the for- 
feiture of an annuity bond. The penalty was not- a ſub- 


$ fiſting debt after the waver. It could not, therefore, be 
= proved under the commithon, nor diſcharged by the certi- . 
WS fcate, for no debt can be proved that is not demandable at 


the time of the bankruptcy. Indeed, by the ſtatute of 4 & 
& Ann. c. 16. {$ 12. payment of money ſecured by a penalty 
in a bond, after the day in the condition of the bond, 


WS amounts to a parliamentary waver of the forfeiture incurred 


by the non-payment on that day. It is true, the words of 
the ſtatute ſpecify only bonds conditioned for the payment 


þ - of a lefjer ſum, at a day or place certain, and mention the 
= payment of the principal and intereſt due. But it cannot 
WS have been intended to confine the proviſion to conditions 
WT for the payment of one lefſer ſum, and to exclude bonds 
WS for ſecuring repeated lefler ſums to be paid ſucceſhvely, 
BZ or ſuch upon which no intereſt 1s to be paid. But, beſides 


the penalty in this bond, there 1s, in the condition, an 


WE 2creement, or covenant, under the ſeal of the defendant, 
WE for the payment of the annuity. Upon this, an action of 
BS debt, or covenant, might be maintained, excluſive of the 
WE remedy on the penalty ; and it has been frequently de- 
es cided, and particularly in a late caſe of Cotterel v. Hooke (b), 
WE that the remedy for the growing payments of an annuity, 
== when ſecured by covenant, are not barred by a bankruptcy 
WE and certificate. 
We 5 8. in aftions upon bonds for non-performance of any co- 
WE venants, or agreements, in any indenture, deed, or writing, 
We contained, the plaintiff 1s to recover, not the penalty, but 
= damages for every breach he ſhall prove. "Chis bond is of 
Ws that fort, and, ſince that ſtatute, a breach of the covenant 
We and agreement does not entitle the plaintiff to the penalty, 


: even at law, but only to have it ſtand as a ſecurity for future 
WE breaches. 


By the ſtatute of 8 & 9g Will. 3. c. 11. 


Dunning, —The inclination, both of courts of law and 


W <quity, has always been, to give to bankrupts who have 


acted fairly, 'a complete diſcharge. It is impoſſible to 


1 imagine a caſe more proper to ſhew the hardſhip of the 


doQtrine contended for on the other fide, than the preſent ; 
tor the defendant was made a bankrupt only on the 24th of 
March, and on the 25th, the very day after he became li- 
able, (if the plaintiff's aEtion ſhould be ſuſtained,) to a quar- 


$ ffr's payment of this annuity. In Webfter v. Banniſter, 


flue was taken on the fact of payment after the day, and 
therefore the queſtion, how far ſuch payment would have 
been a waver of the forfeiture, was not before the court. 
our Lordſhip might uſe ſome expreſſion, ſimilar to what 
has 


(a) E, 20 Geo, 3-/upras Pe 393» 
| "43 
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(4) H. 19 Geo. 3. ſupra, Ps 97+ 
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x780. ' has juſt been ſtated, in that caſe of Webſter v. Bannifler , WW rece 
L——— but you certainly did not mean to give a ſolemn opinion A fort 
WyLLiE upon the point. Had the cafe required it, you would haye WW rent 
againſt given the queſtion a more thorough conſideration. The idea MAT recu 
WILKES. of waver originated from the ſtatute of Queen Anne, but WR carr 
that ſtatute has never been underſtood to relate to bond; WW my 
for ſecuring annuities. "The firft caſe in Chancery on MW ſhou 
this ſubje&t was in 1738, Zx parte Le Comptie (b). The WS with 
next in 1741, Ex parte Belton (c). In both theſe, the RAW the , 
annuitant was let in to prove the value of his annuity, on {ME the. 
the ground that the bond being forfeited by non-payment WW temp 
on the day, the penalty had become a debt at law. There RF of F 
was, however, no gqueltion about any waver by a ſubſe. RF conc 
| quent payment in thoſe caſes. But, in the caſe of Per. RF of b 
FE 522 ] Hkins v. Kempland [1], which was decided a few years ago WF and 
| in the court of Common Pleas, it was unanimouſly held, MR pena 
that a payment after the day would not diſcharge the (RA an in 
forfeiture of an annuity bond, which, when once it ha; {WARE withi 
become abſolute, can never be made conditional ; that {RF T ſho 
ſuch bonds are not within the ſtatute of Queen Ann; i day r 
that, if a forfeiture has happened before a bankruptcy, MAY In th 

the annuity may be valued, and proved under the com- Wi 


; miſſion z and that, after the certificate, the bankrupt i; 
not liable to any future payments. "This caſe 1s deciſive. 
Wood, in reply, —In Cotterell v, Hooke, which was fub- 
ſequent to Webſter v. Bannifter, the caſe of Perkins v, 
Kempland was cited : "Phat caſe was fimply a bond con- 
_ * taining. a penalty for ſecuring the annuity ; 'There was no 
agreement contained in the condition, | 
BuiLlrR, Fuftice, —The cafes of Webſter v. Banniſter, 
and Perkins y. Kempland, may ftand very well together, 
As to the caſe of Cottrell v. Hooke, that was an action 
upon the deed of covenant. Here, if you had an elec- 
tion, and could have proceeded upon the agreement, you 
| have made your election, and taken the other courſe, tor 
this 1s an aCtion for the penalty, OT 
'Fhe court took time to conſider ; and, this day, Lord 
MaNsFIELD dehvered their unanimous opinion, as follows: 
Lord MANSFIELD, (after ſtating the pleadings and th 
caſe,)—Before, and at the time of, the bankruptcy, ud 
money was due under the condition of the bond. itt 
penalty had been incyrred, a quarter's annuity not bein! 
paid on the day, but the obligee had afterwards, receive 
| the money. 'The queſtion is, whether there was any debt 
| due at the time of the bankruptcy ; and, as between thc 
| : parties, on. general principles, when a forfeiture lics 
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value | 
| compenſation, and the perſon entitled to the compenſation WF under 
1 | | | TECe1vei 3; ture W 
+) 1 Ah, 251, | Blackft. 1106, Mr. Dunning read 4 5 ſhall 
: (c) Ibid. anuch fuller note of the caſe than ws v1 the 


[1] T\ 16 Geo. 3+ Since reported, 2 is there given, 
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receives ſatisfaCtion after the forfeiture, he can never re- 


er 
ion ſort back to the: penalty, 'Take the common caſe of 
ave rent: If payment is made after the day, you can never 
dea recur to the forfeiture. All forfeitures are odious, if 
but {WE carried beyond their true intent, Beſides, (I here- ſpeak 
nd; WS my own opinion,) m queltions between the parties, I 
on WE ſhould exceedingly incline to ſay, that annuity bonds are 
The MEE within the reaſon, though not the letter, of the act of 
the the 4th and 5th of Queen Anne ; an aft made to remove 
, On the abſurdity which Sir Thomas More unſucceſsfully at- 
nent tempted to perſuade the Judges to remedy in the reign 
here of Henry VUIL. For he ſummoned them to a conference 
tbſe- concerning the granting relief at law, after the forfeiture 
Per. of bonds, upon payment of principal, intereſt, and coſts ; 
ago and when they ſaid they could not. relieve againſt the 
held, penalty, he ſwore by the body of God, he would grant 
- the WES an injunction. 'This is a remedial law, and, if a caſe is 
: has WS within the miſchief, the remedy ought to extend to it. 
that & 1 ſhould have thought, therefore, that payment after the 
/nne; WT day might be pleaded to an action on an annuity bond. 
ptcy, AS In the caſe of 1Yebfter v. Bannifter, as far as it was neceſ- 
com. a fary to conſider the point, we were all inclined to think, 
apt i; (WS that, even without an expreſs agreement to give farther 
ive. Wa time, the receipt of the money after the day would have 
s ſub- WW been ſufficient, But, inſolvent acts differ from the bank- 
ins v, A rupt laws; there is no authority, no commiſſioners, under 
cor. {WE the inſolvent aQts to ſet a value upon the annuity, The 
ras no preſent cafe ariſes on a bankruptcy. It is to be lamented 


= that ſo large a claſs of creditors as annuitants are, ſhould 
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niſer, WE be left without any expreſs proviſion in the bankrupt laws. 
ether, AS It 1s hard upon them that they ſhould be excluded from 
action {We proving under the commithon, (when perhaps the other 
1 clec- {Wa creditors may receive 15 ſhillings in the pound under it,) 
t, you AG 2nd ſhould be left only to a fruitleſs remedy againſt the 
ſe, for FW bankrupt, Tt is alſo hard upon an honeſt bankrupt, who 
HE bas given up his all to his creditors, that he ſhould till 

, Lord WY continue anfwerable for debts which he has nothing to 
Mlows: WR fatisfy. This is a great defe@t and chaſm. Ir is a pit 

nd the WWF that the legiflature ſhould be filent, and ſhould force the 
cy, 0 Wy <ourts, in order to attain the ends of juſtice, to inyent le- 
The WAS gal ſubtleties, which do not come up to the common un- 


© being WE deritanding of mankind. That has been done in the caſe 
eccivel WF of annuities. The court of Chancery has laid hold of 
ay debt Wi this ſubtlety, It has ſaid, —The penalty is the debt if the 
ven the WW forfeiture has been once incurred, and you may have a 
lies value ſet upon your annuity, and come in as a creditor, 
nſation {WW under the commilſhon.—If it is objected, that the forſei- 
receives a fure was waved, the court anſwers, —No matter for that ; 
; read 1 ſhall be ſtill in force, becauſe it is for the benefit both 
an wi WY 97 the creditor and the bankrupt that it ſhould be ſo.— 


H 4 This 
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1780. This has been ſettled, and we all adhere to the determi. 
| nation, #5 far as this caſe goes, as a legal ſubtlety, efta. 
Wy1.tis bliſhed for good purpoſes, but not to be drawn into prin. 
againſt cijple or argument in other caſes. It has been the foun. 
_ WiLKES. qition of practice in the court of Chancery, and has re. 
[ 524 ] ceived a ſolemn conſideration in the court of Common 
Pleas, in the caſe of Perkins v. Kempland, which is :n 

authority direCly in point. "That court thought annuity 

bonds were not within the ſtatute of Queen Arne, and, for 

that part of their opinion, relied on what Lord HarDwicke 

ſaid, in a caſe Ex parte Wincheſter (a), viz, that the 

words, © at a day or place certain,” are material words in 

the ſtatute, and that bonds, not given for the payment of 

2a lefſer ſum at a day or place certain, are not within it, 

T hardly think he would have conſidered thoſe words a 

ſaſſicient to take a caſe out of the ſtatute, which 1s clearly 

within the reaſon and meaning of it, if it had not been 

to give the party the adyantage of the equitable ſubtlety, 

by which he was enabled to prove under the commiſſion, 


We conſider ourſelves as bound by the authorities, as far WF -and 
as the preſent cafe goes z but no further. | = the 
The P-/tea to be delivered to the defendant, Wi ( 
(8) In Carc. 1744. 1 4th. 118, = 
4 and 
Fn trar 
| | hy R ' B tion 
Frida The KiNs, on the Proſecution of ParBury MT {try 
Ys — 
24th Nov. and Another, Executors of Dawss, again/i Wt 4 
| . = the 
the Governor and Company of the Bank WR _*, 
_ of ENGLAND. W lati 
The court | ES . =__ P!! 
ns HIS was an application for a mandamus to be direQed WF that 
a mandamus to = to the defendants, commanding them to permit the MF ftoc 
| the Bark to proſecutors to transfer 10007. Bank ſtock, as having been ME the 
| transfer ſtock, the property of their teſtator. One Laſcelles, being poſ- IE was 
1 a edee* Tefſed of 12,0001. Bank ſtock, which ſtood in his name, WW «1 | 
= by an ation | by his will appointed Dawes his executor, and gave hin, WF ſued 
$ on the caſe, as a legacy, 1o0o/. part of the 12,000/. Dawes, who WF the 
/ if they refuſe. proved the will of Laſcelles, but never transferred the ſtock MF cow 
| —W+ Whe- to his own name, by his own will, of which h int- 

F | ther execu- | » DJ $.. 08. WG-06. QPPO ; F 
i tors, who take £d the proſecutors executors, bequeathed to nis kinſwo- Wi gacy 
[ no beneficial man Lydia Fennymore, if living at the time of my de- WW to b 
, a xp bore &« ceaſe, the ſum of 1o00/. of the capital ſtock of the WW not 
8 neo} ydoiry a8 Bank of England, and, although I have not transferred WF foun 
l titled to have © Mr. Laſcelles's ſtock into my name as yet, the property WW no | 
{ the ſtock of © is wholly and ſolely in me, as may be ſeen by his will. 8 

their teſtator TJpon Daves's death, the proſecutors proved his will, and 
transferred to plied to the Bank for leave to transfer the 1000/7, which .[ 
their name. ER” tice \ 
was refuſed, unleſs they ſhould produce a certificate 0 Fes 


the 
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Nis the death of Lydia Fennymore [1]. Upon this they ap- 1780. 
tan plied to the Foundling Hoſpital, where it ſeems ſhe had | wy 
5 been placed by Dawes, (whoſe natural daughter the pro- Th, gixg 
Uth« ſecutors ſwore they believed ſhe was,) and where they againſt 
rea found, by the books, and regiſters, ſtrong evidence of her The Bank. 
non death, and that the died before the teſtatorz and they 9f ENGLAND. 
2 were, at firſt, promiſed the certificate required, but the 

uity overnors of the Hoſpital afterwards refuſed to grant it, 

for and the proſecutors applied again to the Zank, ſtating the 

CKE evidence of thg death of the legatee, and that the certi- 

the ficate had been refuſed. Upon this ſecond application, 

3 in they were told the certificate could not be diſpenſed with. 

it of 'This court was therefore moved, upon affidavits ſtating 

n it, the above circumſtances, and a rule to ſhew cauſe was 

s$ 3 granted, but with directions, that notice of the rule ſhould 


-arly { ; | be given to the Forndling Hoſpital, —It appeared, upon in- 


been ſpecting the will of Daves, that particular legacies were 
lety, given by 1t to the proſecutors. | | DO 
"Ry This day, cauſe was ſhewn, by the Attorney General, 


-and Jackſon, on the part of the Bank ; and Bearcreft, on 
= the part of the Foundling Hoſpital. 

at, 3 On the part of the Bank, it was urged, that they had 

BE no ſatisfaCtory evidence of the death of Lydia Fennymore, 

= and that it had been the rule and practice with them to 

BZ. transfer ſtock to legatees directly, without the interpoſi- 

= tion of the executors : That this was founded on the con- 

URY RG {truction which had been put on the ſtatute of 5 Will. & 

BY Mar. c, 20. by which the Bank was eſtabliſhed, and of 

the different charters they had received from the crown, 

under-the authority of that ſtatute ; 'That' all the as, re- 

= ltive to ſtock, uſe the word * deviſe,” and therefore the 

= opinion had been adopted, that the legiſlature intended, 


s far 


rected that, in reſpe&t to the manner of .tranſmiſſion by will, 
it the ſtock ſhould paſs immediately as real property, (to which 
> been the word © deviſe” is peculiarly appropriated,) does z That 
g pol- ' was the opinion of Serjeant Pengelly, who had been coun- 
name, ſel for the Bank, and upon whoſe advice they had pur- 
e him, ſued the praCtice juſt ſtated. —They ſaid, however, that 
;, who the Bank was extremely ready to act in any manner the 
e ſtock court ſhould direCt. | 

___ For the Foundling Hoſpital, it was ſaid, that,—as the le- 
:inſwo- 


gacy to Lydia Fennymore was lapſed, and there was reaſon 


ny de- to believe the teſtator was a baſtard, (which however was C 526 7 

of the not ſworn to,) or at leaſt, that no next of kin could be © 

sferred found, and as the executors, having legacies, could take | 

oper no beneficial intereſt, and it was not pretended there 

S Will | | 

ll, and | | | __ | 
which . [1] It appeared, that it is the prac- ther of a probate of the will of the __— 

Od of Fu 4 of the Bank, and the other great perſon laſt intitled, or a certificate of p 

the pamies, never to permit the tranſ- the aQtual death of ſuch perſon, 


fer of ſtock without the produCtion ei- 
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1780, would be any debts to be paid,—-they were adviſed that 
L———— the money belonged to the Crown ; "That, upon this, they 
The Kina had applied to the Treaſury for a grant of it, for the be. 
againſt nefit of the Hoſpital, which application they had reaſon to 
F2., BANK think would be ſucceſsful; That, under theſe circum. 
Of ENGLAND. ſtances, . they had not choſen to facilitate the transfer of 
the ſtock, thinking it ſafeſt in the hands, and under the 
'q proteCtion, oz the Bank. | 
I Dunning, on the part of the proſecutors, contended, 
| that the /egal title was clearly in them, and that the court 
would not enquire to whom Zhey were accountable for the 
equitable intereſt ; "Chat the uſe of the words « demiſe” or 
&* deviſee,” in aCts or charters haſtily and ignorantly pen- 
ned, could not alter the nature or incidents of a ſpecies 
| of property clearly perſonal ; 'That this application was 
not to the favour or equity of the court 3 but was found- 
ed on right, in order to compel the defendants to do their 
duty. | 
Pg MaxsFIELD,-When there is no ſpecific remedy, 
the court will grant a mandamus that juſtice may be done, 
But where (as in this caſe) an aCtion will lie for complete 
ſatisfaction . equivalent to a ſpecific relief, and the right 
of the party applying is not clear, the court will not in- 
terpoſe the extraordinary remedy of a mandamus [45 }. 1 
do not think this a clear caſe, It appears, on the face 
of the will, that the executors have no beneficial intereſt. 
If the teſtator was a baſtard, the King is the next of kin 
[+111]. Here neither any perſon claiming as next of 
kin, nor the Crown, are before the court. Notice has 
been given to the Bank not to permit the transfer, The 
Bank 1s theretore in the nature of a ſtake-holder only, 
'Fhe real queſtion 1s between the Crown, (or the Found: 
ling Hoſpital as ſtanding in the place of the Crown,) and 
the executors of Dawes, the proſecutors of this rule. 
| The rule diſcharged [1]. 


"i. Aa go—_—— 


0059 wy ran} an, tf - Oh by 


[tp] Rex v. Diſbop of Cheſter, B. 


R. M. 27 Gw.i;. 1 Term Rep. 


390. 
[+111] Fide Burgeſs v, I beate, 


Canc. 1759. 1 Blackſt, 123. 

[1] A ſpecial ation of afſump/t was 
afterwards brought by the executors, 
againſt the Governor and Company of 
the Bank, which was tried before Lord 
MaAansFIlELD, at Gwldhall, at the Sit- 
tings after Hilary Term, 21 Geo. 3. 
Upon the trial, 1t was admitted that 


Lydia Fennymere died in the F oundling 


Hiſpital, in the teſtator's 


T-487 ] life - time 3 and it was 


proved that Dawes was 
reputed to be a natural ſon of La/celles, 


alſo appeared, that the Foundling He/- 


and that he had no next of ; It 


pital had ſucceeded in obtaining a 
grant from the Crown of the ſtock m 
queſtion. A verdi& was found for the 
plaintiffs, but with leave to move the 
court, that a nonſuit, or-verdict for the 
defendants, might be entered. Ac- 
cordingly, in Eaſter Term, 21 Geo. 3: 
the Artorney General obtained a rule for 
that purpoſe. It ſeems it 1s cuſtomary 
for the Crown to grant to the Ho/pital, 
ſuch property as would have belonged 
to foundlings who happen to die there, 
The grant, in this caſe, was in the 
form of a warrant, under the fign ma- 
nual, authoriting George Whalley, ig 


] ly. 
(71 ds 
and 
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of the Foundling Hoſpital, to call upon 
the plaintiffs, as executors, for a tranſ- 
fer of 10007. and for an account and 
>ayment of the reſidue of the perſonal 
ftate and effe&s of Dawes, and to 
receive the ſame for his Majeſty's uſe, 
(vide Megit v. Fohnfon, infra, 542.) 
In conſequence of thys authority, 
Ihalley, before the trial, had filed a 
þill in Chancery, praying an account 


againſt the plaintiffs, 
and an injunction to be 
directed to the Bank, 
to reſtrain them from 
transferring the ſtock 
to the plaintiffs. Pend- 
ing the rule for ſetting 


 SygRs and Others againſt Baince. 


CTION againſt an underwriter, on a policy of in- 
A ſurance on the ſhip Mary, a letter of marque. The 
words of the policy were, © At and from Liverpoole to 
« Antigua, with liberty to cruiſe ſix weeks, and to return 
« to Ireland, or Falmouth, or Milford, with any prize or 
* prizes.” 'The ſhip having been taken, this aCtion was 
brought, and came on to be tried, at the laſt aſſizes for 
the county of Lancaſter, before HoTHam, Baron, when a 
verdict was found for the plaintiffs, but with liberty to 
the defendant to move for a new trial, without payment 
of colts. CNL | | | 

On Thurſday, the 9th of November, Macdonald obtained 
a rule to ſhew cauſe, why there ſhould not be a new 
trial 3 and, to day, the caſe was argued, by the Attorney 
General, Dunning, and Davenport, for the plaintiffs, and 
Macdonald, Lee, and F. P. Heywood, for the defendant. 

Upon the Judge's report, the evidence given at the trial 
appeared to be as follows : "The policy was made on the 
gth of February 1779, and there was no time fixed in it 
for the commencement, or the duration, of the voyage. 
The captain, being called on the part of the plaintiffs, 
{wore that he, in fact, failed from Liverpoole on the 28th 
of February ; he was five days before he cleared the land ; 
and he proceeded on his dire voyage till the 14th of 
March, chacing, 
7th to the  q when he began his cruiſe, giving notice 
thereof to the crew, and ordering a minute of it to be 
entered in the log-book, which was done. From «the 
14th of March, he continued cruifing about the ſame la- 
titude (43), till the 17th or 18th of April, when he dif- 
continued the cruife, of which he alſo gave notice, in- 
tending to go to the Burhngs, off Lifbon, in the courſe of 
his voyage. On the 23d, he renewed the cruiſe, of which 

gave notice, as before, and ordered a minute, to that 
purpoſe, to be entered in the log-book. From that time 
ne continued cruiſing till the 28th of April, when he was 
fazen by an American privateer. Two or three days be- 


fore 


however, at different times, from the 
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1780, 


The KinG 
againſt 
The Bank 
of ENGLAND. 


Friday, 


aſide the verdit, a compromiſe took 
place, {o that it was never argued, 


. 24th Noy, 


A liberty «a | 


cruiſe ſix 


Weeks,” in a 


policy of in=- 


lurance, 


means * ſix 
weeks ſuc- 
ceſſively, from 
the comence« 
ment of ths 


cruile,”? 
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1780. fore he ſailed, he met with Kenyon, the broker who had 


proceed to another, and there begin cruiſing again, men- 
tioning when he ſhould begin, and leave off, in his. log- 
book ; and that if ſuch ſeparate times of cruiſing ſhould 
not, when added together, exceed the ſpace of fix weeks; 
the terms of the inſurance would be complied with. 
None of the under-writers were preſent at this converſa- 
tion 3 but the captain ſaid, he conſidered Kenyon as ating 
for them, as well as for the inſured. His log-book was 
taken, but he produced a journal, which he and his clerk 
had copied from the log-book, He ſaid, he underſtood 
the meaning of © cruymng” to be, delaying the courſe of 
the voyage, in any particular latitude. 'The ſecond wit- 
neſs produced by the plaintiffs had been captain of a letter 
of marque in the laſt war. He defined © cruiſing,” a de- 

| lay of the voyage, under a fair wind to the port of def- 
tination. He had examined the journal, and was of opi- 
nion, that there had been no delay in the voyage, except 
at the times which the captain had expretisly appropriated 
to the cruiſe : It is the cuſtom for letters of marque which 
have not liberty to cruiſe, to chace, when they fall in 
with an enemy's ſhip: He was never cnt againſt 
it, and had chaced frequently under ſuch circumſtances. 
In like manner, without ſuch liberty to cruiſe, it is cuſ- 
tomary, and permitted, to letters of marque, to go three 
or four points out of the direct courſe, for the purpoſe of 
ſpeaking ſhips, and he did not conſider any of the aQs 
done by the captain, before the 14th of. March, as cruiſ- 
ing.—The defendant's counſel read ſeveral entries from 
the journal, to ſhew different inſtances of chacing, and 

. quitting the direct courſe to ſpeak ſhips, between the 7th 
[ 529 ] and 14th of March. They then called a witneſs, who 
had alſo commanded a letter of marque, during the lat 

war,. and who ſwore, that he thought the ſhip, by what 

appeared from thoſe entries, was to be canſidered as cruiſ- 

ing between the jth and 14th, 'The counſel for the de- 

fendant called ſeveral other perſons; two of whom were 

brokers. His witneſſes concurred in thinking, that, by 

_ the terms of the policy, the cruiſe muſt on ſix ſucceſſive 

weeks, not interruptedly, and at intervals.—The two wit- 

= | neſſes examined on the other fide thought, on the con- 
y trary, that the policy did not import any ſuch reſtriction ; 
þ but they admitted, on the one fide and the other, that 
| they only ſpoke their opinion, and could ſay nothing of 
any uſage, none of them having ever known a caſe cir- 


- cumſtanced hke the preſent. w= 
a FORE The 
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- The defendant, upon the aboye evidence, ſet up a two- 
fold defence : 1. If the cruiſe was to be conſidered, as 
having been continued from the 7th, inſtead of from the 
14th, of March, to the 17th or 18th of April, then the 
ſhip had cruiſed aboye fix weeks, at different intervals, 
and conſequently the terms of the policy had been de- 
parted from: But, 2. If the jury ſhould not be of that 


$294 
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opinion, ſtill, from the words of the. policy, as well as the 
nature of the thing, the ſix weeks were meant to be 


ſucceſſive, and uninterrupted, and therefore expired at the 
end of fix weeks computed from the 14th of March. 

The judge declined giving any direCQtion, or opinion on 
this laſt point, it being agreed that the opinion of the court 
{ſhould be taken upon it. | | 7 

I. In ſupport of the verdict, it was, now, contended, 
on the ;farit point, that it was a queſtion of fact, proper 
for the deciſion of the jury, when the cruiſe began. 'The 
captain had poſitively ſworn that it did not commence till 
the 14th, and the jury had believed him. As to chacing 
an enemy's veſſel which appears in view, or going a little 
out of the courſe to ſpeak to a ſhip, that is never con- 
fidered as a deviation, in the caſe of a letter of 9:argue. 


It is what they always do, and, it being known to the 


under-writers that this was a letter of marque, no expreſs 
licence, or ſtipulation, .was neceſſary, to prote&t her in 
that reſpet. But, if a letter of marque quit the direct 
courſe of the voyage on purpoſe to look for prizes, 
that is a deviation, unleſs ſhe is protected under a 'par- 
ticular licence ;z for the difference, and the only difference, 
between a letter of margie and a privateer, is, that the 
ſole obje&t of the latter is cruiſing, the principal object 
of the former a trading voyage. 2. 'The natural con- 
{truQtion of the licence in the policy is, that fix weeks, no 
matter how made up, may be employed in cruiſing. Sup- 
poſe, on the ſecond day of the cruiſe, a. prize had been 


taken, and carried back to Milford, Falmouth, or Ireland ; 


can it be contended, that the time employed in bringing the 
prize into port, muſt have been computed as part of the 


of the inſurers and inſured. Beſides, in this caſe, Kenyon 


[ 530 ] 


. tix weeks? The broker's conſtruction ought to bind both 
_ parties 3 he is a ſort of a middle man, equally the agent 


was aCtually in partnerſhip with one Slater, as a broker, | 


and this very S/ater was an under-writer on the policy. 

On the other ſide, the counſel contended, that a great 
deal of inadmiſſible evidence had been "received. "That 
the queſtion, whether the ſix weeks were to be ſucceſbve, 
was a mere point of conſtruction on the words of the 
policy, and the opinion of Kenyon, or the witneſſes, ought 
not to have been given in evidence. If- indeed there had 
been proof of any general uſage, that would have been 


\ 


admiſlible, - 


SEE Ent. EE ou 
= S-- 


GEE wn i ig re EE Nets 


Ea AT TSS 
— 


ICLLAETIF > AA 
——_— ww—_ 


EI Meine: et = 


PER nr es 


- = —_ "£4- Gas £5 
= EEE ZE 
IN I BOY en at Pe RE 
; EE ot oo tae OE 
== X- Oe Eine nn one ERS en - 
- — — —— 


ES mn Irene II ATI IDS 7 {Ht 
SS - _ —_ Ks erp <A my 4 SY. TS = 7 Cm INE DO 
Gt open Dude Fe, tt FS : . 7 8 ES = IraT > ns ns => Sy 
. G 2 . _ 4 FL LE Bee — Ibo 1, G I —_— 
. Tad 2o Ba When 3 K- T5 "iS $i 2 genie ar Fn 2 IVE £ —S ment: 'E == _ 
m—_ th —__ anne re Ie Z qo —_ _ i 


=. 22; 


=>. 


ee onuamgh mare... pains 
ZR TE EP ASE EE 


Gs —— — 


£ «< yy 
Sn comer aeRIete wh 


4 owed th Ht vo. AE 


2 F Ks: 


TIS 5 
EE  IIIER 
LES 
EEE ES 


ns = 
By 
/ 


COPOE UESO NOI TERS TE-d, EH 
< Den ng: _ p 
- CEL EEE Cn ES, 


$30 
1780: 
| E— —— — 
SYERS 
againſt 
BRIDGE, 


£ 531 1 


 Eas8Es IN MICHAELMAS TERM 
admiſſible, but nothing of that ſort was attempted. Tf 
the plaintiffs codfiruSich were to prevail, a captain 
might watch occaſions when the wind was direC&tly in his 
teeth, and then declare that he ſtopped cruiſing, and was 
to be conſidered as purſuing his voyage.—They ſaid no- 
thing on the firſt point. | 

Lord MAaNnsFIELD,—'This was merely a queſtion of con- 
ftruCtion, on the face of the policy, and, unleſs an uſage 
could have been ſhewn in favour of this deſultory cruiſ- 
ing, calling witnefſes to ſupport it, was calling them to 
ſwear to mere opinion. None of thoſe produced knew 
of any inſtance, and, therefore, their evidence ought not 
to have been received. Yet, I dare ſay, their teſtimony 
had great weight with the jury. The meaning of words 
depends on the ſubject. The inſtructions were not read, 


. but they ſhew the meaning very clearly, for they run thus, 


© 'Fo cruiſe ſix weeks, and Zhen proceed to Antigua [ 1].” 
"There can be no general rule. Here, the ſubje&-matter, 
in my opinion, 18 deciſive to ſhew that the ſix weeks meant 
one continued period of time. A cruiſe is a well known 

expreſhon for a connected portion of time. 'Fhere are 


frequently articles for a month's cruiſe, a fix week's cruiſe, 


&'c. Such a liberty as in this caſe, to a letter of margue, 
is an excuſe for a deviation. . But what is contended for 
by the plaintiffs is impoſſible in praCtice. Suppoſe the 
ſhip returns direfly back, cruiſing for the ſpace of a week: 
ſhe may then take perhaps three weeks to return to where 
ſhe had been. Can ſhe then renew the cruiſe, and re- 
turn again, and ſo repeatedly ? "The voyage, in that way, 
might laſt for years. But the true meaning 1s, © I will 
« excuſe a deviation for fix weeks.” 'The inſtruCtions, 
although it happens that they were not read, ſtrike me 
much. Another argument : Six weeks is a continuation, 
a congregate denomination of time. If they had meant 
ſeparate days, they would have faid 42 days. 
| 'The rule made abſolute. 


[1] They were in court, and had been ſtated by the counſel for the defendant. 


Friday, 
24th Nov. 


A college 
barber at Ox- 
Ferd, though 


- he reſides in 


the city out | 
of college, is 
Iintitled to the 
privileges of 
the univerſity, 
—2-, Whe- 


| The Kine again ROUTLEDGE. 


N indictment having been found againſt the defend- 
ant, at the quarter-ſeſſions'for the city of Oxford, for 
refuling ro take upon himſelf the office of conſtable for 
.one of the wards in that city, it was removed, by cer71- 
rari, into this court, and came on, for trial, before 
BULLER, Fuftice, at the laſt ſummer athzes for the coun- 


ty of Oxford, on Friday the 28th of Zuly 1780. =, 
| - 


ther, under that right, he is exempt from ſerving the office of conſtable for the cite 


The inditment contained two counts. "The frft ſtated, 
generally, that the defendant being. an inhabitant, and re- 
iiding in the ward. in queſtion, was on, Wc. lawfully and 
in due manner elefted, nominated, and appointed by F. T. 
alderman of that ward, and one of the juſtices for the 
city, into the office of conſtable for the ſaid ward ; that 
he afterwards had notice of the appointment, and was 
ſummoned to appear before &K. F. and E. T. two other 
juſtices of the city, to be ſworn in. 'The ſecond count 
alledged, particularly, that Oxford is an ancient city, that, 
E from time immemorial, there had been accuſtomed to be 
BZ four aldermen of the faid city, and that each of ſuch al- 
BZ dermen ſhould and might, on the 3oth of September, eve 
WE year, (or the day following, if the 3oth of September ſhould 
BE be a Sunday,) ele and chooſe, and of right ought to 
= elect and chooſe, a fit and able perſon, &c. to be con- 

= fable, in and for the ward to which ſuch alderman ſhould 
reſpeCtively belong ; that the ſaid defendant was an inha- 
bitant, &c. and a fit and able perſon, and that the ſaid. 
= 7. T. then was one of the aldermen of the faid city, to 
== wit, for the ward in queſtion, and that on the ſaid 3oth 
BE day of September, in the year, ©. the ſaid F. T. did 

= duly and lawfully elect, chooſe, and appoint the defend- 
= ant, &c. {Then ſtating the notice and ſummons, as in 
= the former -count, and concluding that notwithitanding 
= the election and appointment the defendant refuſed to 
= take the oath, Wc.) 
= The defence conſiſted, 1. In putting the proſecutors 
E on proving the cuſtom as laid in the ſecond count of the 
= indictment”: | 2. In ſhewing that the defendant, being ma- 
= triculated in the univerſity, and entered on the buttery- 
= books of Brazen Nz/e College, as barber to the college, 
= was not liable' to ſerve as conſtable, although he refided, 
= and kept a barber's and perfumer's ſhop in one of the 
wards of the city. FORe TR TOs | | 
= The evidence for the proſecution, with regard to the 
WW cuſtom, was, that, on the 3oth of September, (or the 1ſt 
= of Ofober,) annually, a meeting is held, in the town-hall, 
= of the mayor, four aldermen, and affi/ants, at which the 
= new mayor 18 ſworn in, and the city officers, viz. con- 


18 open to every body ; that conſtables are never appointed 


corporation ever interfere in their appointment except the 
| aldermen, each of whom appoints one for his own ward ; 
that this is done in the following manner : the old con- 
& table delivers in a liſt of all the perſons in his ward fit 
& to ferve the office, and the alderman of the ward names 
# Ne from that liſt. TT bop rn 1 WO | 


ho 
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ſtables, &c. appointed ; that, on ſuch occaſions, the hall 


J but at that meeting ; but that none of the members of the 
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With regard to the liability of ' the defendant to ſerve, 
the proſecutors, after proof of the defendant's reſidence 


in the ward, and his keeping a ſhop there for perfumery, 


toys, &©c. endeavoured to ſhew, that, in many inſtances, 
perſons of a like deſcription, viz. barbers, cooks, Wc. of 
different colleges, had ferved the office. 'They had given 
notice to the defendant to produce the matriculation-books 
of the univerſity, in order to prove the matriculation of 
thoſe perſons ; but, as the books had not been inſpeCted 
before, and there was no index, they were not able to 
find the names of any of them. It was admitted, on 
the part of the defendant, that the Yice Chancellor of the 
univerſity often direCts his warrants to be executed by 
the city con/lables. « 
'The defendant's counſel, on the queſtion concerning 
the cuſtom, read a clauſe in the charter of 3 Fac. 1. to 
the city of Oxford, by which it is provided, that. con- 
ftables, &'c. of that city, in caſe of vacancies, ſhall be 
choſen by the mayor, &'c. and commonalty, or the major 
part of them ; © de civibus crvitatis predifte.” They alio 
read the conitable's oath, by which he is bound to attend 
the city court, Mc. 08 
On the other head, they proved the defendant's matri- 
culation in the univerſity books ; that he was barber of 
Brazen Noſe College ; and that an ancient fee 41s annexed 
to that office, which was regularly paid to him ; that the 
office of barber is taken notice of in the ſtatutes of the 
college ; and that the defendant, if the members of the 
college choſe, was bound to aCt as their barber, and, on 
one or two particular occaſions in the year, .to attend at 
the college as a ſervant z that he actually had regularly 
attended on thoſe occaſions, but was not then employed 
in the exerciſe of his trade as a barber. 'They then read 
a paflage from a charter of Ed. 4. reciting a compoli- 
tion made between the univerſity and the city in the reign 
of Ziv. 1. as follows : | tk 
« Ad hoc etiam, quod prxdicti major & burgenſes 
&« queruntur, quod, cum per cartam domini regis non 


« ceduntur aliquz libertates alijs in przdiCta villa, quam 


« ſcholaribus univerſitatis prxdictz, et illi ſcholares fint 
«& exempti a communitate predicta- ad reſpondendum co- 
« ram eis, vel ſimul cum ipſis, de aliquibus rebus ipſum 
« dominum regem vel communitatem prexdictam tangen- 
« tibus, predidti cancellarius & ſcholares, per procura- 


& tores ſuos, alios ſibi appropriant, et qui non ſunt ſcho-. 


« lares, ut ciflores, barbatores, ſcriptores, parcaminarios, 


&« & hujuſmodi, qui non ſunt de juriſdictione ſui, & qui 


« habent, in eadem villa, uxores, familiam,  & mercan- 
& diſas ſuas, & hoc ad grave damnum domini regs, & 


_ & firmariorum ſuorum—Ad quod, per pradictum can- 
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« cellarium & magiſtros, ac etiam per prxdiftos majorem 1780. 
« & burgenſes, unanimiter eſt concordatum, quod, de uu 


« cxtero, nullus gaudeat /ibertatibus ſeu privilegits univer= The King 
« ſtatis predifte mii clerici et eorum familiz et fer- againſt _ 
« yientes, parcaminarit, /uminari (a), ſ{criptores, barba- ROUTLEDGE. 


TFT tores, & alij homines de officio, qui ſunt de robis ip- 


« forum clericorum.” | f 

, They alſo produced an indenture, or ſort of agreement, 
between the univerſity and the city, in the 37th year of 
Hen. 6. 1459, by which agreement the city admitted, that 
the magiſtrates of the univerſity were Joint conſervators 
of the peace, and the particular perſons intitled to the pri- 
vileges of the univerſity were enumerated, and, among them, 
tarbers avith their houſehold. "There was, however, no evi- 


We denice given to ſhew the extent of thoſe privileges, or 534 ] 
Ss whether the exemption from ſerving the office of conſtable 
BE was included in that general expreſſion. It appeared that 
= the preſent corporate name was the ſame as in the char- 
WE tcr of 3 Fac. 1. In a modern corporation book, begin- 
WS ning in the year 1776, the title of the entry of the meet- 
WS ing of the 3oth of September, was—*© For the eleftion 0 
BE © ficers,”—and nothing was ſtated in the book of any 
z other buſineſs being done at ſuch meeting. It mentioned 
WE nothing of the mode of eleCting the conſtables ; the en- 
BE try of the eleCtion of each being ſimply, —« A. B. was 
BE choſen conſtable for the ward of C, and ſworn in.”— 


After the evidence was cloſed, it was contended, at the 


BE trial, on the part of the defendant ;—1. That the proſe- 
WE cutors had not proved the cuſtom as laid. 'The preſence 
= of the mayor and aſſiſtants appeared to be neceſſary at 
We the meeting, and it alſo appeared to be part of the uſage 
WE that each conſtable ſhould be named out of a liſt deliver- 
cd in by his predeceflor. But neither of thoſe circum- 
W ſtances were laid as part of the cuſtom, in the ſecond 
Wy count of the indictment. The uſage, as proved, ſeemed, 


Wit was ſaid, to ſhew, that the eleftion was made accord- 


Wing to the charter of 3 Fac. 1. not by any preſcriptive 
Wight, for that, although the nomination for each ward 


Vas, de faFo, left to the alderman of that ward, yet the 
Wnceting was open to the whole corporate body. (The 
Wcounſel for the proſecution ſeemed, at the trial, to admit 
Wthat the firſt count was too general, and could not be 
| lupported.)—2. It was inſiſted by the defendant's counſel, 
Wit, ſuppoſing the cuſtom had been proved to exiſt as laid 
2 the inditment, and that. the appointment had been 
W-greeable to the cuſtom, {till the defendant muſt be ac- 
Wquitted, becauſe he was clearly intitled to the privileges of 
W*e univerſity, and, as no inſtance had been ſhewn of a 
matriculated barber having ſerved as conſtable for the ys | 
| RY © p L FILES | the | +4 

(a) As . e, Ifluminators of manuſcripts. Hence probably the word © Limner.”” 
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[1] Pide Rex v. Cambridge, E. 5 


CASES IN MICHAELMAS TERM 


the exemption from that office ought to be conſidered az 

one of thoſe privileges. = h 
'To theſe objections, it was anſwered ;— 1. That, as to 

Fac. 1. it was out of the queſtion, for 


 RouTLEDGE: that Oxford 1s a city by preſcription, and it did not appear 


that the city had ever accepted that part of the charter 
relied on by the defendant. With regard to the variance 
between the evidence and the cuſtom as laid, it was not 
material z it had not been ſaid, by any of the witneſſes, 
that the meeting was neceſary to the appointment of con. 
ſtables ; it was only proved that, in fa&t, they had been 
appointed at that meeting ; but that was merely matter of 
convenience, becauſe the aldermen muſt meet in the hall 
that day, in order to ſwear in the mayor.—2. 'The ex 


_ emption claimed could not be ſupported on the indefinite 


and general expreſſions in the ancient inſtruments which 
had been read, eſpecially as the defendant was merely a 


_ colourable ſervant of a college and others, who, de fat, 


ſtood in fimilar predicaments had been proved to have 

ſerved the ofhce. | | | 
BULLER, Fuftice, in ſumming up to the jury, ſaid, there 

were two diſtinct queſtions m1 the caſe, perfectly inde- 


- pendent of one another, and he would take their opinion 


ſeparately on the firſt, becauſe, if that opinion ſhould be 
one way, it would become unneceſſary for them to con- 
ſider the other queſtion. He then ſaid, that, if the prac- 


| tice was at all reconcileable to the charter, that muſt be 


taken as the authority and rule for the appointment of the 
. conſtables ; and that it ſeemed to him, that the nomna- 
zion by the aldermen might be conſiſtent with an ele: 
by the: mayor, &©'c. and commonalty. It was not denied 
that part of the charter had been accepted ; the preſent 
corporate name was that given by the charter z and he 
was inclined to think, that a charter muſt be accepted 1n 

zoto, if at all [1]. 'Fhere was no /if mentioned in the w- 
diftment, yet that was proved to be an invariable part 0 
the uſage. 'The entries in the book, relative to the meet- 
ing, ſeemed to ſhew, that the chief, if not the only, pur- 
poſe, was the eleCtion of officers. Upon the whole, It 
inchned ſtrongly for the defendant, on this head. 

The jury, however, which was ſpecial, but conſiſted 
chiefly of tales men, found this queſtion for the proſe 
_ cutors. | "ts 

'Che Judge afterwards ſtated, and obſerved upon, tht 

evidence on the head of the exemption ; and Ce” . 

: Ee | = JK, 
cept one i part. gF For the doQtrie 


Geo. 3. 3 Burr. 1656. 1661.1663. where 
it is held, that a ew corporation muſt 
- accept a Charter 7x zoto, or not at all; 
but that one already exiſting may acC- 


- concerning the acceptance of charters 


vide Rex v. Amery, H. 27 Geo. 3! 
Term Rep. 575 to 590. & S., C. Mi 


writ of error in Dem. Proc. 30 Gt 5 
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s Mihink, that it was to be prefumed. that this was compre- 
Ws -nded in the-general word © privileges,” unleſs the con- 
0 S trary had been ſhown. F Fe. g | | 
r WE The jury, however, found this, queſtion alſo for the 
i Mi&roſecutors ; and there was a general verdiCt againſt the 
er iefendant. CE TROY | | 
ce RE On Thur/day, the gth of November, Bearcroft obtained 
of WA rule to ſhew cauſe, why a new trial ſhould not be. 
s, MEranted, and, this day, the caſe was argued, by the At- 
n. orney General, Howorth, Dunning, and W. Fones, for the 
en {Mi&roſecution, and Bearcroft, and Th. Miles, for the de- 
of MiFendant | | 
all WS In ſupport of the verdi&t it was contended : 1. That, 
ix- WSuppoling there was a material variance between the evi- 
ite WWence and the /econd count, yet the fir} count was ſuffi- 
ich M&iently particular, and might well be ſupported : 2. "That 
ya Wie variance between the evidence and the ſecond count. 
7, MS not material ; there was no proof 'that the preſence 
ave WE the mayor and commonalty was a meceſſary part of the 
Wuſtom, nor that the aldermen might not nominate per- 
ere ons not contained in the old conitable's liſt ; and, upon 
de- {Sc whole, the evidence on this head was ſufficient to be 
von ft to a jury : 3. That it was too violent a preſumption 
| be Ro imply, that, under the general expreiſion of ©« privileges 
:on- RE of the univerſity,” this exemption was included. In 
rac- WiEvery caſe of pariſh-ofhces, which are of general utility, 
t be ABI! inhabitants houſeholders are liable to ſerve, unleſs there 
the RSS an expreſs exemption. There might be ſome reaſon for 
100 Wuch a claim, by thoſe ſervants of colleges who are bound 
An Wo conſtant attendance, but this man was little more than 
ned WS nominal ſervant, and belonged much more to the city 
ſent WE"an to the univerſity. However, the office of conſtable 
4 he WS of ſuch a nature as to be equally beneficial to the uni- 
d in {icrlity as to the city, and, therefore, there is no ver 
e in- {Wood reaſon why any member of either body ſhould be 
rt of {Exempt from ſerving. It was, moreover, proved at the 
neet- {Wrial, that ſeveral college barbers had ſerved the office : 
pur- t 1s notorious, that al/ college ſervants are matriculated : 
e, be WP icrefore, though the entries of the matriculation of 
Poſe men had not been found, the. jury might fairly 
ſiſted reſume, that they had been matriculated. If they were, 
roſe- ole inſtances completely overturn the pretended right 
If exemption. | | 7 
1, the For the defendant, it was inſiſted, —1. That the fr/ 
ed to ount, moſt clearly, could not be ſupported. Conſtables, by. 
think, P< common law, are appointable only at the court leet, 
rin I, in default of appointment there, by the conſervators of 
artery WA © Peace, or at the quarter ſeſſions. A corporation, as 
. 3-1 WW has no right to appoint conſtables. They muſt in- 
: o pic themſelves to it, under ſome particular preſcription, 
760. Y | Is 


2 | or 
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= 1 
1780. or grant. Hence, in indiftments of this fort, it is heli WM no 
L——) indiſpenfably neceflary that ſuch grant, or preſcription, WA ©; 
The Kine ſhould be alleged, and plainly ſet forth ; 2 Hawk. P!. C,, WAS 1; 
againſt c. 10. $46. Rex v. Vaws (a), Rex v. Barnard (6). WS ..; 
ROUTLEDGE. , A+ to the variance between the evidence and the cu. _ 
[537 J tom laid in the ſecond count, it 1s material and fatal, WS ©: 
By the cuſtom proved, the perſons eligible are limited t» WS 1:1 
the conſtable's hiſt ; by the cuſtom /aid, there 1s no ſuch MAY <1 
reſtriction. According to the evidence, the appointment WE ;. 
muſt be in a corporate meeting ; according to he indi. WS tice 
ment, no ſuch meeting is requifite.—3. As to the exemption, WIE ;1\c: 
there is no diſtintion to be made between the defend. WS -1;: 
ant's cafe, and that of the higheſt members of the uni. RF 7 
verſity ; he 1s intitled, like them, to the privi/eges of the BE hi 
univerſity, and therefore the queſtion on this head comes WS co 
to be, Whether every member of the univerſity is liable WE ſup] 
to ſerve this ofhce ? 'The counſel for the profecution feel WR cou 
the abſurd extent of the propofition when ſtated in this AG The 
manner, and, therefore, would diſtinguiſh the defendant WS war, 
from other members of colleges by the circumſtance o WE con! 
his non-refidence ; but it is a notorious faCEt, that none of W para 
the ſervants of colleges reſide within the college, excc;: ME is & 
the porter. Are no ſervants, but the porters, intitled to 3 cont 
the univerſity privileges ? Every college is ſituated locally W kept 
in ſome of the wards of the city, and, therefore, every WS uniy 
inhabitant of a college is alſo an inhabitant of the city, MA this 
ſo that the exemptions which members of colleges enjoy WE colle 
mult be perſonal privileges, not at all depending on their WM dutic 
not mhabiting in the city. 'The privileges, by the agret- WF All 
ment in the reign of Hey. 6. extend to barbers vith thi WRT ha 
houſehold. "This expreſſion goes very ſtrongly to ſhew tht Wand 
perſons of the defendant's deſcription are intitled ; for admi 
barbers with their hov/ehold cannot be ſuppoſed to har! of tl 
lived within the walls of a college. 'The following realo Witrue, 
evince that the exemption claimed by the defendant in th 
| among the privileges common to all members of the ur decla 
| verſity. 1. That the univerſity has a court-leet is wel houſel 
[i known, and appears by the caſe of Rufb v. The Chance Wifcnd: 
7 & Scholars of Oxford, in Salkeld (c), as well as by tl: MiWcrdi 
fl ſtatute of 13 E/. c. 29, which ratifies, to both univerl« WM 
| ties, © all hberties, Wc. letes, law-days, Wc.” Now the () 
appointment of conſtables is incident to every court-lect | ( 
1 2. The magiſtrates of the univerſity are conſervators of 3b. 
| the peace, and to ſuch the office of conſtable is neccl" Wn ( 


and ſubſervient. 3. Every matriculated perſon is one 0 
the homage of the univerſity court-leet, and hable to be 


appointed a conſtable there, and it is ſaid by Hawk's that 
| | wi | p 
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ell WES no man can be of two leets (5). Much leſs can the 
on, WS ſame perſon aft, at the ſame time, as the officer of two 
Cr WS different juriſdictions. Yet, if this exemption does not 
exiſt, a member of the univerſity may be appointed a 


uf: conſtable both by the city and the univerſity. Many in- 
tal, ſtances might be cited in which the court has expreſsly 


, to 
uch 
ent 


held perſons to be exempt from ſerving ths office, be- 
cauſe it was incompatible with their other duties : as at- 
WS 7rncys ; becauſe they are attendant on the courts of juſ- 
WE tice; Pronuſes Caſe (c): and aldermen of London ; becauſe 


1:7. 

on, WR they ought to be reſident in that city, and are fineable if 
-nd- WS abſent ; Abdy's Caſe (4d). | | 

un- RE Lord MansFitiD,—I am well perſuaded the reaſon 


the 
mes 


able 


3 | which induced the counſel for the city to wave the genera/ 
BS count, at the trial, was, that they knew it could not be 
BS ſupported. With regard to the cuſtom laid in the ſecond 


ic! WS count, the circumſtance of the liſt is an effential variance. 
ths WIS The alderman cannot appoint, ad [ibitum, any one of his 
dant WS ward : he is confined to the return made by the former 
c of WS conſtable. As to the exemption, the univerſity has a ſe- 
ie of WE parate juriſdiction eſtabliſhed by ancient witdom, and it 
cc) WT 1s efſential to its happineſs and peace that this ſhould 


d 6 WE continue. The body of the univerſity has always been 


caly WE kept diſtin from the city at large ; and I believe every 
very WS univerſity in the world is ſo conſtituted. Who is it, in 
city, WS this caſe, that claims the exemption ? A ſervant of the 
1107 WE college, named in the ſtatutes, with an ancient fee, and 
their Y duties which require attendance and ſervice in the college. 
gree- WR All colleges have ſervants of this fort. For many years, 
thi WS! had the honour of being counſel to one of the colleges, 
that WWF and had an ancient fee annexed to my office. It ſeems 
; for admitted, that, if the defendant reſided within the walls 
har: {WW of the college, he would be exempt. But it 1s certainly 
alot true, that none of the ſervants but the porter do live with- 


nt 88 


5 WE" the walls. Beſides, the agreement with the city, which 
 Ultl 


Wdeclares that the privileges' extend to barbers with their 


wel Wa houſehold, overturns ſuch a diſtinction. In ſhort, the de- 
nceli WE iendant ſeems to be a fully privileged perſon. I think the 
y the a wicrdict, on both points, contrary to evidence. - ne 
ws BK . The rule made abſolute [1]. 
ov the | | 
+ lect (b) 2 Hawk. c. 10. $ 12. 58 


(c) B, R, M, IO Car. I. Cro. Car. 
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.ol1r7 ai 33g. x | new trial had, (Vacation after T. 22 
=, | (4) B.R.T. 16 Car. 1. Cro. Car. Geo. 3.) 
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Saturday, 

25th Nov. 
An officer or 
ſailor who has 
engaged to 
ferve on boord 
a letter of 
margues for cer- 
tain wages 
duting the voy- 
age and a ſhare 
of all prizes, 
js not entitled 
to any part of 
the wages if 
the ſhip 1s 
taken befare 
ſhe compleats 
her voyage, al- 
though he ſhall 
have been ſent 
from the ſhip 


+ before the cap- 


ture, as Prize- 
maſter on 
board a prize 
taken in the 
courle of the 
LED! age, 
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| Africa, and from thence to America : that the plaintiff, 


| Her port of diſcharge in Great Britain : That the ſhip failed 
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ABERNETHY againſf LANDALE. 


HIS action was tried before BULLER, Fufice, at the 
vittings” after laſt Trinity Term, when a verdit wa 
found tor the plaintiff, ſubje&t to the opinion of the cour;, 
on a caſe which, (as far as is material,) ſtated :—That the 
defendant was captain of a ſhip called the Winchcom, 
which was provided with /etters of marque, and was ty 
cruiſe for three months [2], and then proceed to the coaſt of 


in conlideration of 5 /. by the month as wages, and of cer- 
tain ſhares of all prizes which ſhould. be taken by the 
Winchcombe in the courſe of the cruiſe, —entered on board 
the ſhip, as ſecond lieutenant, and ſubſcribed certain ar- 
ticles, by which, among other things, it was agreed be- 
tween the defendant as captain, and the plaintiff, together 
with ſeveral other perſons, as the officers and crew of the 
ſhip ; that the plaintiff, as ſecond heutenant, and the fail 
crew, ſhould repair on board, and proceed in the ſhip, and 
duly ſerve, in their feveral capacities and ſtations, in her 
then intended voyage from London to the coaſt of Africa 
and at and from thence to ſuch place or places in Ameriu 
as the ſaid maſter, or other maſter or maſters for the time 
being, ſhould dire, and from thence back to the port df 
Longon, or ſome other her diſcharging port in Great Britain; 
and that the wages or monthly pay to grow due to the ſail 
ofhicers, ſailors, and others belonging to the ſaid veſſel, for 
their f{ervice on board thereof that preſent voyage, ſhoull 
be paid to, and accepted by them, in the manner follow- 
ing ; viz. one half part thereof at the port or places of the 
ki of the negroes in America, and the remaining pat 
thereof, and alſo the wages which ſhould afterwards be- 
come, payable within 3o- days next after the ſhip's arrival it 


p R Ca py p * $3.5. = "HY _— . >, LY "—_ A he Dt 8. >. Sg} & 2k TEM» ” £4 x a 
n 4 4 *s I IO F wi * A £7, F* re Wa po a 2 6 ® ” 4 VER I : , >< Th TP 6$ bay V'Y I Ee 7 _— 
5 Rt eee beet ond Me ts es ee AE gt} S051 $2445 3 ada Ee hg, 
c ea te eb AS ood ok todo ea Sed Sod x OE So I SORTS. Yo i wh JS. IE ST WA IN. 4A. » YEE = 
FP C ; CLINE Fe. oh FT - Ent, O15 CSS Band £46 + © 24£% Ste AT Yes, + EI BEER 95 ds VF wy a LF WP tne} ey ”"s , 


from London on the 25th of May, 1779, and on the iſt df 
Auguſt, took a Spaniſh veſſel, of which the plaintilt ws 
appointed prize-maſter : That he carried her into L:/b, 
where he continued, till January following, in the care of 
the prize and her cargo, and till the ſame were diſpoſedol 
by the agent appointed by the owners of the Winchcant 
and afterwards took his paſſage to England, and arrived 0 
the 15th of February : That the Winchcombe, on the 3d of 
September, was taken by two Spaniſh men of war, in her pak 
ſage to the coaſt of Africa, after the time limited for cru: 
ing, and before her arrival at the port or place of deliver) 9 
the negroes in America, mentioned in the articles, 0! ; 


[2] Suprg, Syers v. Bridge, þ. $270 
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her diſcharging port in Great Britain, or at any other port 
whatſoever. A | 

The queſtion ſtated for the opinion of the court was, 
Whether the plaintiff was entitled to recover (38 /. 7 5. 8 d.) 
the whole of the ſum demanded by the aCtion [1], or any 
part of it? 'The caſe was argued on Tueſday, the 14th of 
= November, by Baldwin for the plaintiff, and Erfeine, for the 
ur, defendant. | | 
the For the plaintiff, it was contended, that the juftice of 
ws | his demand could not be diſputed, ſince he had continued 
3 in the defendant's ſervice till his return to England. He 
& did not deſert the ſhip, but left her by the command of the 
by defendant. It is indeed laid down as a general maxim, 
" That freight is the mother of wages ; but the reaſon of that 


-_ = maxim is, that the ſailors may have an intereſt in the ſafety 
oar 
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in caſes of danger, 'but to exert themſelves in her defence ; 
W but, here, as the plaintiff had, by the orders of the captain, 
W left the ſhip, he could not aCt at all in her defence, and 
W therefore the reaſon does not apply in the preſent in- 
ſtance. 'The rule is certainly not univerſal, and without 
exception. If the ſhip is ſeized for debt, or for having 
contraband goods on board, it has been held that the ſailors 
have a right to their wages up to the time of the ſeizure, 
W becauſe, though the voyage was never completed, that was 
| owing to the aCt of the owners, and not to any negligence 
of the crew. 
On the other ſide, it was infiſted, that, as the ſhip was 
taken before any freight had been earned, the plaintiff 
1 could recover nothing for wages. If a mariner is diſcharged, 
wi | heis entitled up to the time of the diſcharge, although the 
© th thip afterwards be loſt, but here the plaintiff never was 
| Y diſcharged. With regard to all queſtions concerning 
oh wages, the officers and common mariners are exactly on 


lf the ſame footing ; as was held in the caſes of Hooke v. 


ſailed 


| of arrived from Li/bon before the arrival of the ſhip, and ſhe 


8 had afterwards arrived ſafe, he, as well as the officers and 
crew on board, would have been entitled to wages up to 
the arrival z for he continued to belong to the ſhip, and 
was ſtill ſubject to the ſame conditions with the reſt of the 
crew, But ſuppoſe he ſhould be thought to have acted in 
another capacity than as one of the crew, when he was 
employed in taking care of the prize, his remedy is not by 
proceeding for wages under the articles, (which was the 
only point gone into at the trial,) but he ought to bring an 
| action, 


month; from the day the ſhip ſailed, Raym. 397. 


and Raym. 632. 


I4 


of the ſhip, and may be thereby induced not to leave her 


Moreton (a), and Baily v. Grant (6b). If the plaintiff had 


[1] Being at the rate of 57. per (a) B. R.M. 10 Will. 3, 1 Id. 
q that of the plaintiff 's retura to &»yg- (65) B. R. 11, 12 Will. 3. 1 Ld. 
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aftion, upon a quantum meruit, for work and labour. "The 
court cannot now aſcertain or apportion what he may be 


Azerneray entitled to in that reſpect. 


againſt 


Baldwin, in reffly, obſerved, that the ſum might bs eaſily 


LANDALE. ayportioned. If the court ſhould think the plaintiff en. 


(542-3 


titled to wages for the time he was on board the ſhip, thoſe 
wages would be calculated in the proportion of 5 /. per 
month, and, as there was a general count in the declar. 
ation upon a quantum meruyit, he might under that count, 
recover likewiſe what he earned during the time he had the 
care of the prize, which it would be reaſonable alſo to allow 
at the rate of the ſtipulated monthly wages. 

Lord MaNnsF1ELD faid Baldwir's diſtinCtion ſeemed equi. 
table, but that he thought it would be difhcult to draw 
ſuch a line, for that, after the plaintiff went on board 
the prize, he mult ſtill be conſidered as belonging to the 
Winchcombe. | 

Dunning, on the ſame ſide with Er/eine, obſerved, that 
this ſhip had two charaCters, one, that of a privateer, the 
other, that of a merchantman. "Phat, in like manner, the 
plaintiff had two charaGers, the one, as an officer of a 
privateer, the other as belonging to a merchantman. In 
the firſt character, no wages were due to him. 'The 
chance of a ſhare in prizes was the conſideration for ſerving 
in that capacity z and the plaintiff had in faCt received 
that conſideration ; and, if the ſhip had taken more prizes, 
his gains would have been proportionably increaſed. As 
belonging to the ſhip in her capacity of a merchantman, he 
mult be ſubject to the general rule, and no freight SAVING 
been earned, no wages were due. 

'Che court took time to conſider, and, as the caſe did not 
ſtate tae whole of the articles, Lord MaxeziiD directed a 
full copy to be ſent him. It appeared, however, that no- 
thing material had been omitted. 

This day his Lordſhip delivered the opinion of the court, 
to the following effect. 

Lord MansFiEL.D,—As a ſailor on board a ſhip on a 
trading voyage, the plaintiff is entitled to nothing ; for 
freight is the mother of wages, ' and the ſafety of the ſhip 
the mother of freight. The plaintiff's counſel endeavoured 
to ſupport his caſe on another ground, and contended, that 
he was entitled to a ſum equal to his wages, upon the guan- 
tum meruit, for the care of the prize. The ſhip was a /et- 
ter of marque, and, before her voyage, was to. cruiſe for 
three months. All the crew were to ſhare in what prizes 
might be taken, in certain proportions and it is admitted 
that the plaintiff has had his ſhare of the prize which was 
actually taken. *Fhe queſtion then is, whether he can now 
make any demand, in the nature of wages, for the time he 
had the care of the prize ;z and the light in which it ftrikes 


us, 1s this, "Tae ſhip ſets out in a double capacity ; ſhe 1 
t0 
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to perform a trading voyage, and to carry negroes _ 
 46-ica to America ; but, before that, ſhe is to cruiſe for 
"= months as a privateer. All —_— on NR of 
the. trading voyage 1s gone. But, in her _ - _ 
riyateer, the crew are entitled to No wages. ; ey a 
= equal riſks, and take their<hance of their reſpective 
EN F"--- The p5/tea to be delivered to the defendant, 


Mzc1T againſf JOHNSON and Another, Ad- 
a miniſtrators of LowE. 


- of debt on a bond. —The plaintiff, in his de- 
ATI. averred, that, after the i Page of Lowe the 
obligor, adminiſtration of the goods and chattels of the ſaid 
Lowe, at the time of his death, was duly granted to the de- 
fendants.—To this the defendants preaded ; , 1, 'That ſuch 
adminiſtration was not granted to them; 2. Non eft faftum ; 
3- That they had fully adminiſtered. — On the two firſt 
pleas i//ue was joined. 'To the third, the plaintiff rephed 3 


b That, on the 23d of January 1780, the defendants had 


divers goods and chattels, which were of the ſaid Lowe at 
Fay Ln of his death, "4 their hands to be adminiſtered, 
with which they might have ſatisfied x" 4A debt.— 
Upon this replication ue was allo joined. 

; The pu 2 came 4 for trial, before Lord MansFiELD, 


WU -t Guildhall, at the Sittings after laſt Trinity Term, when a 


verdict was found for the plaintiff, ſubjeCt to the opinion 
of the court on a caſe reſerved. 'The cale ſtated ; that the 


plaintiff's demand aroſe on @ bond given him by Ralph 


Lowe deceaſed, dated the 6th of Fanuary 1776, in the 


1 penal ſum of 2407. conditioned for the payment of 120 /. 


and that on this bond there was due to the plaintiff, at 
the time of the trial, the ſum of 142 /. It then ſer forth 


an inquiſition taken on the body of Lowe, before the coroner 


of Lverpoole, on the 1oth of Aprj/ 1779, by which, upon 


| the view of the body, and the teſtimony of witneſfles, it 


was found, that he, being confined in the gaol of that 
place on a charge of felony, had taken a large quantity of 


laudanum, on purpoſe to poiſon himſelf, and that he was. 


fela de ſe. The caſe then ſet forth three other exhibits, viz. 
i. A memorial by the defendants, as treaſurers of the [0- 
| Clety called «© The Amicable Contributionſhip, on Hand-in- 
« Hand 


* tire,” to the commiſſioners of the Treaſury. 


for inſuring houſes and buildings from 
Oprce, for inſuring hs Hang 


$42 
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Saturday, 
25th Nov. 


The effe&ts of 
an inteſtate 
having veſted 
in the crown 
by forfeiture, 
if letters of ad- 
miniſtration are 
granted to A, 
in conſequence 
of a warrant 
from the king, 
and they run 
in the uſual 
form, viz. 

«© To pay 
debts, &c."? 
but with this 
additional 
clauſe, ©* For 
the uſe and be- 
nefit of his ma- 
jeſty,” A ſhall 
be anſwerable 
as adminiſtra- 
tor for the 
debts of the in- 
teltate,and ſhall 
not be permit- 
ted to give evi. 
dence tending 
to queſtion the - 
validity of the 
letters of ad= 
miniſtration. 
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rant, under the ſign 'manual, in conſequence of. this me- 
morial, direted to the advocate, and procurator general, 


or either of them. 3. Letters of Aminiftration granted 
= | thereupon 


l ; , bury. The ſubſtance of the memorial was ; that Lowe had 


againſt 
Jonnson. 


[ 544 ] 


minds of the direCtors, that this happened by the malicious 


| but that, to avoid public juſtice and diſgrace, he poiſoned 


felo de ſe, and was ſentenced to be, and accordingly was buried 


_« eftate, and effets, of the ſaid Ralph Lowe, and there- 


« ſame.” The letters of adminiſtration were, in all reſpects, 


_ CASES IN MICHAELMAS TERM 
thereupon to the defendants, by the archbiſhop of Canter. 


on a building called the Emanuel hoſpital for the blind, in 
Kentiſh Town, and that the landlord of the building had 
alſo enſured 1200 /. upowit ; that, afterwards, the build. 
ing was conſumed by fire, and ſuſpicions arifing in the 


and wilful act of Lowe, they had taken great pains to dif. 
cover the truth, and bring him to juſtice, and, having re- 
ceived abundant circumſtantial evidence of his guilt, they 
procured a warrant for apprehending him ; that he was 
taken at Liverpoole, and committed by the mayor, to the 
gaol of that place, to be conducted to London the next day ; 


p—— 


himſelf, and died a few hours after his commitment ; that, 
upon the inquiſition before the coroner, he had: been found 


in the king's highway ; that he died poſlefſed of a confider- 
able perſonal ettate, particularly, 700 /. capital ſtock, three 
valuable leaſehold houſes, beſides furniture and other ef- 
feats, which the memorialifts were informed, had been, or 
were about to be, feifed for the king's uſe; that the land- 
lord of the hoſpital had demanded the 1200 /. of the office, 
and that they thought themfelves bound to pay it, and in- 
tended ſo to do; and that, in proſecuting the enquiry and 
apprehending Lowe, the office had expended go /. 7 5. 60. 
they therefore prayed, that they might be paid the faid 
ſums of 1200/. and go /. 7s. 6d. out of the eſtate and ef- 
feCts of the faid Lowe, or ſuch parts of the ſaid ſums as to 
their Lordſhips ſhould ſeem meet. 'The material part of the 
evarrant was as follows : © We-do hereby command, that 
« you appear on our behalf before the prerogative court of 
« Canterbury, and affert our right to the ſaid perſonal 


pp ms, 7 - + 


bad 
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_ 


« upon obtain letters of adminiſtration, for our uſe, unto 
« (the defendants,) they giving good and ſufficient ſecurity, 
&« for their duly adminiſtering and accounting to us for the 


A 


m the uſual form and words, except, that, after the con- 
cluding clauſe, viz. © And we do, by theſe preſents, or- 
«« dain, depute, and appoint, you adminiſtrators of all 
« and fingular the goods, chattels, and credits of the ſaid 
« deceaſed,” theſe words were added, © For the uſe and 
« benefit of his majeſty.” Aﬀter theſe exhibits, the caſc 
proceeded to ſtate, that the defendants had received, under 
the above circumſtances, from the effefts of Love, the 
ſum'of 1134 /. 195. 16d. and no more, and that, before the 
commencement of this ation, they had paid the landlors 
| | 6 0 


wh, /\ A wn i. m9 waſte wp 6 +> 
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| of the hoſpital, 1205/7. 55s. on his ſaid claim, and had 
expended go l. 5.5. 6d. in proſecuting the aforeſaid en- 
uiry, and in the apprehending of Lowe. | 
If the court ſhould be of opinion that the plaintiff, under 
the circumſtances, was entitled to recover, a verdict was 
to be entered for him, with 1 s. damages, and 4os. coſts, 
and the po/ftea to be indorſed, < "That the defendants had 
« poſſciſed aſſets of Lowe, ſufficient to ſatisfy the plaintiff's 
« demand.” If they ſhould think he was not entitled to 
recover, then a nonſuit to be entered. ; 
The caſe was argued on Friday, the 24th of November, 
by Rooke, for the plaintiff, and Davenport, for the defend- 


&@ wy. 5 3". >. 08 _ go ow. 0” oo 


- ants. 'The court deſired Davenport to begin. 

; He argued to the following effeQt. — As it appears that- 
; Lowe was felo de ſe, by the record of inquiſition, zhat 1s con- 
F clufive evidence of the king's right, againſt all the world. 
There was a time in this country, when the crown had an 


immediate right to the effects of inteſtates, without the in- 
terpoſition of the ordinary, or metropolitan. This at leaſt 
is laid down by Lord Coke, in Henſloe's Caſe (a). it is true 
the doftrine of that caſe is denied in Manning v. Napp (6). 
But, whether the law was ſo, or not, makes no difference 
in the preſent caſe ; for, as the party died eo de /e, the 
whole veſted immediately in the crown, and the king 
might have taken poſſeſſion of the effects by the ordinary 
proceſs of extent, ſo that the letters of admmuſtration are 
to be confidered as mere waſte paper. I ſuppoſe, how- 
ever, that, in practice, 1t has been thought neceſlary, fince 
the caſe of Manning v. Napp, for the crown to take the 
aſhſtance of the ordinary, in appointing proper perſons to 
calle, but ſuch perſons can have no authority to admini}ter, 
the effects. Being forfeited, they are not the ſubject of 
_ adminiſtration. Before the ſtatute of 13 Zdw. 1. fe. 1. c. 19. 
| the ordinary could neither ſue, nor be ſued. If he got 
poſſeſſion of the inteſtate's effects, he might keep them. 
By that ſtatute, he was rendered liable for the debts of the 
mteſtate, as far as the goods ſhould extend ;z and, by 31 
£Edw. 3. flat. 1. c. 11. he was made compellable to grant 
adminiſtration of the inteſtate's goods, to his next, and moſt 
lawful friends, who were thereby authoriſed to ſue for 
cebts owing to him, and ſubjeCted to ſuits for what he 
owed. But, in this caſe, could the ordinary have been 
ſued under the ſtatute of Edw. 1. or compelled to grant 
adminiſtration under that of Ed. 3 ? The inteſtate left no 
effeUts to be adminiſtered. The defendants are merely re- 
ceivers. 'They cannot be ſued, nor have they any right, 
under the letters of adminiſtration, to retain for any debts due 
by the inteſtate to themſelves, It was abſurd to make out 
the 


(a) T. 42 El. g. Go. 38. b. (3) B. R.T.4W.tS M. 
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{ſurplus z which no doubt was intended for the defendants. 


[+ 112] Vide Wentw. Office of Ex- (a) 1 An-fl.1.c1. 5 8. 


Ccutor, 134 


king diſcharged of all demands, I infiſt that he .may wave, 
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the letters of adminiſtration in the uſual form: However, 
the additional clauſe, properly, direCts the defendants to a 
for the uſe and benefit of his majeſty. The effects. veſted 
completely in the crown by the forfeiture, but as the in. 
ſurance office ſuffered a material injury by the very aCt in 
conſequence of which the forfeiture took place, they had a 
fair equitable claim, and they have received an authority to 
collect. But ſtill the fri right is reſerved ; and the crown 
may diſpoſe of the effects, when collected, as it thinks fit, 
Becauſe it was held, in the caſe of Manning v. Napp, that 
the king could not grant ſuch an authority by letters patent, 
the practice has been, for him to ſend to the eccleſiaſtical 
court, and to have a deputy appointed to collect the effects, 
for his behalf. It would be ſtrange, if this affertion of his 
right ſhould be conſtrued to diveſt that very right, and to 
entitle the creditors to what by law belongs to the king. 
This aCtion is founded on the ſuppoſition, that the de- 
fendants are liable to the debts, in conſequence of the let- 
ters of adminiſtration ; but the complete anfwer 1s, that no 
letters of adminiſtration have been granted to the purpoſe, 
and which have the effect, of making them anſwerable for 
the debts. If the plaintiff has any equitable claim, if he 
is entitled to favour, he ſhould apply by petition, as the 
defendants have done. "This aC&tion 1s founded upon a 
claim of ſtriCt right, and, if it 1s ſupported, the King will 
loſe one of his great prerogatives, and the title of the crown 
found of record, by the inquifition, be diveited by the act 
of the eccleſiaſtical court [+ 112]. | | 
Rooke, — Fhis is not a new practice. It is of courſe for 
the treaſury to aſſiſt parties in ſuch caſes, when they can 
ſhew ſuch an equitable right. I admit that the crown does 
not take the goods of felons ſubjeCt to their debts, But, 
although, by the prerogative, the property veſts in the 


and that in this caſe he has waved, his prerogative in that 
reſpect. He may exerciſe the prerogative of mercy, in re- 
gard to forfeited property, as well as life. 'Though this 
branch of the revenue, by the civil liſt at, makes part of 
the aggregate fund, yet an expreſs power of diſpoſing of it 
is reſerved (a). As the power 1s undoubted, the only 
queſtion 1s,” in what manner it has been exerciſed in the 
preſent inſtance. Now it feems to be clear that the crown 
has direed adminiſtration to be granted for the general 
benefit of the creditors, reſerving a right to diſpoſe of the 


Is this inconſiſtent with law ? Moſt certainly not. 'The 
ordinary is bound by ſtatute to grant adminiſtration for the 
payment of the inteſtate's debts z but, even before any po- 

Doe k) ſitive 
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\ Gtive direftion by ſtatute, he was bound 77 conference ſo to 1 780 ; 
do, and the chancellor would now, independent of any Coo.S) 
ſtatute, compel him. Here, both the crown and the or- mMegcrr 
dinary are concluded ; the crown, by the fign manual ; againſt _ 
the ordinary, by the letters of adminiſtration. What was Jorxnson. 
the intention of the crown, as it is to be colleed from the [_ 547 ] 
proceedings ? The letters of adminiſtration were granted 
upon the application of the king's advocate general, in con- 
ſequence of a warrant from his majeſty, and by them the 
defendants are, (in the uſual form,) expreſsly direC&ted to 
pay the debts of the inteſtate. "The concluding words can 
only mean that they are to account to his majeſty for the 
overplus. All parties intereſted have concurred in giving 
validity to the letters of adminiſtration ; the king, by com- 
manding his advocate to apply for them z the ordinary, by 
granting, and the defendants, by accepting, them. 
Lord MANsFIELD aſked, if there were many inſtances of 
this ſort, (as had been alleged in the argument for the 
plainriff,) and it ſeemed to be agreed, that it was common 
for the crown, in caſes of outlawry, to grant a ſign manual 
_ to the creditor who has proſecuted to outlawry. 
His Lordſhip faid, there was no doubt the juſtice of the 
caſe was with the plaintiff ; but that there was a difficulty 
in point of law, v!z. whether a right veſted in the crown 
could be waved or relinquiſhed in any other way but by 
matter of record. "Che king, his lordſhip ſeemed to think, 
could not, in point of law, reſort to the eccleſiaſtical court 
for adminiſtration, the forfeiture having, iþ/o faFo, veſted 
the whole in him. But then he aſked, whether the de- 
fendants, who had, de fa#o, accepted theſe letters of ad- 
miniſtration, could now object to them. "They were not, 
he ſaid, void on the face of them; and, if they had been \ 
granted irregularly, recourſe ſhould have been had to the | 
eccleſraſtical court to repeal them. of 
WiLLEs, and BULLER, Fuftices, were of opinion, that, 
by the acceptance. of the letters of adminiſtration, the de- 
tendants were precluded from queſtioning their validity, 
and operation; and BULLER, Fuftice, thought that, for 
that reaſon, none of the evidence which tended to impeach 
them ought to have been received at the trial. | 
ASHHURST, Fuftice, concurred 'in thinking, that, if the 
letters of adminiſtration had been in the utual form, the 
defendants were, by their acceptance, bound not to queſ- 
tion their validity. But he ſaid, that the eccletiattical 
court, mn this caſe, had no inherent authority to interfere z 
that it was only authoriſed to a&t in conſequence of the | 9.1 
ſign manual, and that, according to the terms of the fign [ $48 } 
manual, the adminiſtration was to be granted, without. an 
qualification in favour of creditors, for the benefit of the 
crown, and the defendants were to give iccurity that they 
f 8 Et i ks hho would A 
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__ 780, would duly account to the crown. "The eccleſiaſtical court, 
Ll therefore, had exceeded its authority, and the letters of 
Mecir adminiſtration, in as far as reſpeCted the payment of the 
againſt debts, were a mere nullity; and there was no occaſion to 
Jounson. apply for a repeal of them. He agreed, that the juſtice of 
: the caſe was with the plaintiff, and that he had a good 
ground to petition to be paid before the defendants, but 
was afraid, that, if the court ſhould decide that the eccle- 
ſiaſtical court could, by ſuch an act, diveſt the property of 
the crown, a dangerous precedent might be eſtabliſhed. 
The court took time to conſider till this day, when Lord 
MANSFIELD delivered their unanimous opinion, as follows: 
Lord MANSFIELD, (after ſtating the caſe,)—Upon the 
whole of the facts, it was argued, by the counſel for the 
defendants, that the perſonal eſtate of Lowe was veſted in 
the crown by forfeiture, in conſequenee of the ſuicide 
found upon record, and that this property could only be 
diveſted by matter of record, which letters of adminiſtration 
are not ; that the plaintiff, therefore, had no right to re- 
cover againſt the defendants, but ought to apply to the fa- 
vour of the crown, But we are all of opinion, on con- 
fideration, that theſe letters of adminiſtration are not void 
on the face of them. 'There are many inſtances where 
ſuch adminiſtration may be granted for the king's uſe. 
Suppoſe Lowe had been a baſtard, or, being legitimate, had 
died without .any next of kin. 'The king, in ſuch cafe, 
would have taken, as w/timus heres, but ſubje&t to the 
debts of the inteſtate. Not being void, we think the 
court cannot, in this caſe, enter into the queſtion, whether 
the letters of adminiſtration are voidable ; and the ground of 
our opinion is, that the defendants, who have accepted and 
acted under them, ſhall not be permitted to deny their va- 
lidity. That is jus tzertii ; and we are of opinion that the 
evidence on that part of the caſe ought not to have been 
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admitted. | 
| The pg/tea to be delivered to the plaintiff. 
[ 549 ] | P 
Tueſday, The KiNG again// WHITBREAD. 
28th Nov. pe | «Ok | | 
A certiorari FA Rule had been obtained, in Eaſter Term, 20 Geo. 3. 
will not lie to * to ſhew cauſe, why a certiorari: ſhould not iffue to 


Sb by he Femove a convittion, by the commiſſioners of exciſe, for 
dh! 5 Ahopes the double duties on beer (a), into this court z and, 
of exciſe for the ſame term, on Wedneſday, the 26th of April, caulc 
the double du- -was ſhewn, by the Solicitor General, (Wallace, ) and Wil- 
| ties on beer, fon. — Durtning, Davenport, and H. Cowper, argued in ſup- 


port of the rule. 
| It 


| (s) Under 12 Care 2. C. 24+ & 33+ 
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It was oppoſed on two grounds ; 1. It was contended, x 78 0. 

that a certiorari would not lie, in any caſe, to remove pro- \ 

ceedings before the commiſſioners of exciſe ; 2. 'That, in The Kino 

this caſe, there were not ſufficient reaſons laid before the againkt 

court to induce them to grant the certiorari, even if it be eat 
ould lie. | | | 7 

« Againſt the rule, on the general queſtion, it was ſaid, 

that there was not a ſingle example ſince the firſt eſta- 

bliſhment of the board, where ſuch a writ had iflued, 

although they try ſeveral thouſand cauſes in a year. As 

the ſtatutes had eſtabliſhed a court of appeal, Zhat was 

the regular courſe of redreſs, which the legiſlature had 

pointed out, if parties thought themſelves aggrieved by 

the determination of the commiſhoners. Ball v. Par- 

tridge (a) was cited, as a caſe in which it had been held, 

that, when a juriſdiction 1s veſted, by act of parliament, 

in commiſhoners, a certiorar; will not lie, unleſs it appear 

that they have exceeded their juriſdiction. 

On the other ſide, it was inſiſted, that the caſe of 

Ball v. Partridge had been often over-ruled [1], and the 

daily practice was againſt it. It was an authority incident 

to the court to remove every conviction, and this could 

only be taken away by expreſs words. In many caſes 

under the exciſe laws, the power of granting certioraris 1s 

expreſsly taken away, which 1s a ſtrong argument to ſhew 

that in all other caſes a- certiorar; will lie. Thus, by 

6 Geo. 1. c. 21. $ 20 & 21. it 1s expreſsly taken away, in 

the caſes there ſpecified. —Several authorities were cited (5), [ 550 } 

but no clear inſtance of a certiorari directed to the com- | 

miſſioners of exciſe could be ſhewn. | 

The cate ſtood over for the opinion of the court, whic 

was delivered, this day, by Lord MANsF1ELD, to the fol- 

lowing effe&t. | | CE. 

Lord MaNnsFIELD,—Though great induſtry has been 

employed, no cafe was produced in which a certiorar: has 

been granted to remove proceedings before the commiſ- 

lioners of exciſe. 'This circumſtance alone affords a ſtrong 

ground to ſuſpeft that none is. grantable ; for, in the 

multiplicity of buſineſs which occurs before them, it is 

natural to ſuppoſe, that ſome perſons, diſſatisfied, (whe- 

ther right or wrong,) with their determination, would 

have wiſhed to remove it before another tribunal. This 

has induced us to make further reſearches than the 

argument ſuggeſted, and to look very attentively into ” 


fla) B:R.T, 18 Car. 2. 1 Sid. 296, Rex v. Theed, 2 Ld. Raym. 1375, 2 
[1] Rex v. Moreley, T. 33 & 34 Str. 608. 8 Med. 319. Regina v. 

Geo. 2. 2 Burr. 1040. 1042. Townſhend, B. R. M. 1710, cited by 
(6) Warwick, qui tam, &c. v. Cowper, from a MS. note of Cowper, 

White, Bunb. 106. Rex v. Tindall, 4 Juſtice, _ 

_ 8urr, 2458. Anon. 1 Salk. 149. pl. 16, 
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the ſtatutes on the ſubjeAt. The ſtatute of 6 Ges. x 
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c. 21. has a clauſe, which was not obſerved upon at the 
bar, but ſeems very material. It is the 22d ſeQtion. By 
the clauſe immediately preceding, ($ 21,) a forfeiture of 
brandy, arrack, rum, ſpirits and ſtrong waters, 1s created 
in certain caſes, and, in thoſe caſes, both appeal, and 
certiorari, are taken away. 'Then comes the fſeCtion to 
which I refer, which inflicts a penalty upon the remoya] 
of ſweets without certrficate, and enaCts that the fweets 
themſelves, together with the caſks in which they are 
contained, ſhall be forfeited, and hable to' be fſeiſed by 


any officer of exciſe. It then goes on and ſays, * That 


&« every ſeifure and ſeiſures of ſuch ſweets, &c. and alſo 
« every other forfeiture and forfeitures, which from and 
« after, &'c. ſhall, or may be made, by virtue, or in pur- 
& ſuance of any act, or acts, whatſoever, relating to the 
& quties of exciſe, or to any other duty, or duties, un- 
&« der the management of the commiſhoners of exciſe, 
&« ſhall, and may be proceeded upon, heard, examined 
&« into, adjudged, and determined, by the ſame ways and 
&«& means, and, in the ſame manner and form, as 1s, and 
&« are, herein, and hereby, preſcribed, dire&ed, or ap- 
« pointed, to be done, upon feiſures of brandy, arrack, 
&« rum, ſpirits, or ſtrong waters, not exceeding as afore- 
&« ſaid, and that ſuch proceedings thereon ſhall not be 
«& Hable to any appeal, or appeals, or to be removed by cer- 
& Zorari, any thing in this preſent act contamed, or any 
&« /aw, ſtatute, or proviſion, to the contrary thereof not- 
& withſtanding.” ''Theſe words are certamly very com- 
prehenſive, and ſeem large enough to include the preſent 
caſe ; for this is a forfeiture of double duty. In the in- 
formation it is ſtated, that the ſaid Whitbread hath forfeited 
double the value of the ſaid rates and duties of excite, 
and the adjudication is, 'That he do forfert, &c. But, 
beſides that this is the natural conſtruction of the words 
of the clauſe itſelf, ſuch -conſtruCtion 1s greatly corrobo- 


rated by the ſtatute of 1 Geo. 2. ff. 2. c. 16. $ 3. which 


was made expreſsly for the purpoſe of obviating ſome 
doubts that had ariſen upon the general penning of the 


at of 6 Geo.'1. This third ſection of 1 Ges. 2. c. 16. 


after mentioning the 22d ſection of the former ſtatute, 


proceeds thus: * In which clauſe ſome general words 
« are mentioned, concerning other forfeitures to be made, 
« from and after, &c. by virtue, or in purſuance of any 
&« aC&t or acts,” 9c. upon which words a doubt hath ariſen, 
« whether, by the generality thereof, the right and 1: 
« berty of appealing to the commiſſioners of appea!;, 
«& from judgments given by the commiſſioners of exciſe, 


« in cauſes and proſecutions on account of forfeitures ad 


&« offences relating to the duties of exciſe, and the jurit- 
TW] «6 diction 
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te dition and power of the commiſſioners of appeals to 


&« hear and determine ſuch appeals, and alſo the 'right 
« and liberty of appealing to the juſtices aſſembled at the 
« reſpeCtive quarter ſ{eſſhons of the peace, in caſes where 
« judgment or judgments happen to be given, by two 
« or more Juſtices of the peace; in cauſes and proſecu- 


 & tions before them, for, or on account of forſeitures, 


« and offences, reſpectively relating to the duties on malt, 
& oc. be not taken away, and repealed ; now, for pre- 
« yenting and avoiding all ſuch doubts and queſtions, 
& and declaring and re-e/tab/iſhing the right and liberty of 
« appealing, in the reſpective caſes before mentioned, be 


© jt enacted; that neither the ſaid act, nor any clauſe, 


« matter, or thing therein contained, did, or doth ex- 
&« tend, or ſhall be conſtrued to extend, or to have ex- 
« tended, to take away, repeal, or alter, the right and 
« liberty of appealing, in the reſpeCtive caſes before men- 
« tioned, or in any of them, and the right and liberty of 
« appealing in the reſpeCtive caſes before mentioned, and 
« the ſeveral juriſdictions and powers, as well of the com- 
& miſſioners of appeals, as of the juſtices of peace, afſem- 
« bled in their reſpective quarter ſeſſions, now, 1s, and are, 
« and ought to continue, and be in the ſame plight and 
& condition, as the ſaid right, liberty, juriſdictions and 
« powers, reſpectively was, and were, before the makin 

« of the ſaid a&t:;? It is obſeryable on this clauſe of the 
ſtatute of Geo. 2. that, in ſpeaking of the doubts, whe- 
ther the right of appeal was not taken away, from judg- 
ments by the commithonets, in cafes of forfeitures, it adds, 
« and offences relating to the duties of exciſe,” which ihews, 
that the legiſlature did not mean pecific forfeitures only, 
but alſo pecuniaty ſoffeitures, and, by mentioning appeals 
only, and not certioraris, (which are ſpoken of in the 


lame breath in the a&t of Geo. 1. and, if there was a 
doubt about the one, there muſt have been the ſame 


about the other,) it ſeems plain, that the legiſlature in- 
tended, that certioraris ſhould be taken away, and that 
the right of appeal only ſhould remain. "That it was 
thought ſuch a diſtinftion was proper, and that an appeal 
ought to be preſerved, in caſes where the certiorari was 
taken away, is plain, becauſe, with regard to hides and 
malt, reſpeCting which the appeal is faved, by the ſtatute 
of Geo. 2. the certiorari is expreſily taken away, by g Ann. 
C. Il. {$ 474 and 12 Ann. ft; x. c. 2. $ 37 (a) As to the 
cales which were cited at the bar, moſt, if not all of 
them, are inapplicable to the preſent queſtion. The 
Anonymous caſe in Salkeld was before the ſtatute of 1 Geo. 
2, In Warwick v. White, the court of Exchequer took 
| Cognizanee 


| (a) Vide alſo 13 Car. 2. e. 23. $ 36. 
Vo... II. | K 
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cognizance of the caſe, becauſe the ſubje&t matter afj4 
peared to them not to be within the juriſdiction of the 
commiſhoners. In Rex v. Tindal, the application for the 
certiorari was on the part of the Crown, and the judges 
ſaid, the King could not be precluded but by expreſs 
words, and the King is not named z nor can it be fſup- 
poſed that he is within the reaſon for taking away cer- 
tioraris 1m any caſe, viz. to prevent vexation and delay, We © way 
caſe which ſeems to apply, 1s that of Rex we © fine 
v. Theed. "That, indeed, was a caſe before juſtices of _— 2 
the peace, but the ſtatute of 6 Geo. 1. extends to pro- | _ 
It does not, however; appear = 
that there was any litigation, in that caſe, about grant- Wc or b 
ing the certiorar;, for the report mentions only the' W words 
argument for, and againſt, ſupporting the conviCtion, WEthe ſpet 
and it is probable the profecutor being advifed that it of juril 
(which was the deciſion of the We xcile | 
court,) he did not think it worth while to object to the 
We are all of opinion, that, in this caſe, a 
But if it did, it muſt be granted 
upon cauſe ſhewn [8], and, as the affidavits in ſupport 
of the preſent application, do not proceed upon any al- 
leged want of juriſdiction, but contain objections to the 
conviction on the merits, the court would not grant the 
certiorari, if they had power to do it, for thoſe objec- 
tions are, more properly, the fubzeEt matter of an appeal, 
and the defendant has not choſen to reſort to that re- 


medy. 


[tf] Yi infra, 791. Note (2). 

[1] There were two other rules of 
the ſame ſort, which had been obtain- 
ed by two other brewers, of the names 
of Hall and Green, at the ſame time 
with this, and were difcharged at the 
ſame time, without argument. _ 

[+ 113] The following caſe was de- 
termined, 4. 23 Geo. 3. 63. 8 Be 


The Kinc v. Frances ABBOF. - 


"This was a conviction; by two juſ- 
tices, upon the ſtatute of 11 Geo. 1. 
c. 30. F 16. for harbouring tea and 
ſpirits. _ OS 

In the beginning of the term, Peck- 
ham, on the affidavit of the defendant 
and another perſon, obtained a rule 

| for the two juſtices to ſhew cauſe, 
why a writ of certiorari ſhould not 
iſe, dire&ed to them, to remove in- 
to this court, all records of convic- 
tion before them had, on the. 17th of 


The rule diſcharged [1] [+113]. 
. Zune laſt, againit the defendant, for 


incurred, for or by reaſon of her har- 


Ing a certiorari; would not do it, an 


| bread, But,—2. He argued, that n0 


the forfeiture of eight bags of bohez 
teas two bags of congo tea, twenty 
caſks of, geneva; and one caſk of rum; 
and treble the value thereof; by her 


bouring, keeping; or concealing the 
ſame. 

On Wedneſday, the 5th of February; 
Wallace ſhewed cauſe, and contended, 
t. That, as the affidavit on which the 
rule was obtained went only on the me- 
rits;denying the trath of the charge, the 
court, if they had the power of grant- 


inquiry mto-the merits, bemg proper- 
ty the ſubje& matter of an appeal, and 
not competent to this court. For this 
he relied on the caſe of Rex v. Whit-. 


: | knowin 
'The be oft X 
That, 


certiorari would he in this caſe. 
offence was created by 11 Geo. 1+ 
£- 30. & 16. and by F 39, of the fame 

e/ | rn hs Ratuley 


) Fi 


W atute, it is enacted, *<* That all fines, 
WE « penalties, and forfeitures, by this 
WT « a& before impoſed, of and concern- 
= < ing. the ſuing for, recovering, and 
WE *« dividing, whereof, other direQions 
WT « are not herein given, ſhall be ſued 
WT cc for, levied, or mitigated, by ſuch 
We < ways, means, and methods as any 
WT «« fine, penalty, or forfeiture, 1s, or 
= may be, ſued for, recovered, le- 


WT vied, or mitigated, by any law, or 


BW < laws, relating to his Majeſty's re- 
WE yenues of exciſe, or any of them ; 
We or by ation, &c.” Thoſe general 
W words have the {ame operation as if 
Wthe ſpecific clauſes relative .to matters 
Wof juriſdiction contained in the former 
Wexciſe laws had been re-enatted wer- 
Bin in this, and were adopted mere- 


I 


Wy to avoid unneceſſary repetition. 
Now, by the ſtatute of 10 Geo. 1. 
We. 10, it 1s expreſsly enaRed, ($ 42.) 
W* That the judgments which ſhall be 
W* given in purſuance of that a&t by 
WW the commiſioners of exciſe, and 
W* juſtices of the peace, reſpeChvely, 
W* thall be final; and not liable to be 
W* removed by certiorari, into any of 
7 the courts at Yeftminſter.”” By 
Ws 21, of the at of 6 Geo. 1. c. 21. 
be certiorari 15 expreſcly taken away as 
Wo the forteitures created by that ſec- 
Won ; and, by $ 22. generally, © As 
8 toevery other forfeiture which ſhall, 


purſuance, of any a, or a&ts, what- 
FE loever, relating to the duties of ex- 
cile, or any other duties under the 
& management of the commiſſioners 
of exciſe.” Accordingly, in Rex 
W. VGitbread, the court held, that, in 
Pnſequence of that laſt - mentioned 


ded; Q Buy 

the 10N, NO certiorays lay to remove a 
. Wnviction under the ſtatute of 12 Car. 
: the . \ 33» 


Peckham, in ſupport of the rule, in- 
ed,—1, That, on the merits, as 
orn. to in the affidavit, the convic- 
n could not be ſupported. The 
ence, - created by the ſtatute, is, 
knowingly to harbour, Ec.” and, 
on the conftruction of the word 
i*nowingly,”” the court of Exchequer 
Ve eſtabliſhed theſe diſtinRions, viz. 
That, where the goods are found 
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or may, be made, by virtue, or in 


$53 


in the houſe of the 180, 


party, the knowledge 


ſhall be preſumed ; 2. 

That, if 1/1 are found FREE p 
in his grounds, ſome WHiT- 
dire& evidence of his BREAD, 
knowledge muſt be | 
given; and, 3. That, [| 554 } 


if they are found in | 
an out-houſe belonging to him, the 
preſumption ſhall not ariſe, unleſs 
it is ſhown that he himſelf kepr 
the key. It may be true, that this' 


- court cannot decide upon the merits 


but, by removing the conviction, . they 
will ſee the evidence (a) ; and can 
decide, whether the juſtices have fol- . 


lowed any of thoſe rules of conſtruc- 


tion. The defendant ſwears, that ſhe 
is a cripple, and unable to ftir with- 
out crutches ; that the tea was found 
in a barn 120 yards from her houſe, 
and the brandy at the diſtance ' of a 
quarter of a mile, in a ditch adjoin- 
ing to her land; that there was no- 
evidence of her knowledge before the 
juſtices ; that, in fa&t, ſhe knows no- 
thing of the goods, and had no in- 
tereſt in them. If all this is true, ſhe 
ought not to have been convicted. 
2. There is no ſtatute which has taken 
away the certiorari, in a caſe like the - 
preſent. 'The a& of 11 Geo. 3. c. 30. 
$ 16, has no words of reference: to 
thoſe of 10 Geo. 1. c. 10. or of 6 Geo. 


1. c.21. The defendant does not object ' 


to the forfeiture of the tea and ſpirits ; 
as to that point, ſhe 1s willing to admit 


that the condemnation 1s concluſive, 


but not'as to the treble value. The: 
argument on the other fide ſeems to. 
be, that the general clauſe in 6 Geo. 1. 
c. 21. takes away the certiorari in all 
caſes, But it has been determined, 
by the court of Exchequer, in the caſe 
of Warwick v. White (6), that the 
words of that ſtarute are to be ſtrialy, 
and literally, conſtrued, and ſeveral 
ſubſequent ſtatutes have, in expreſs 
terms, taken away the certiorari in 
particular caſes, which would hav 
been - unneceſſary if it had been al- 
ready taken away in all caſes by 6 Geo, 
1. Thus, by 8 Geo. 1. c. 18. Y 16. 
it is taken away in the particular in- 

| ſtances |» 


(a) Pide Rex V» Read, fupra p- 486. 


q: (3) Scacc. E, 1722, Bunb, 106. 
- | 
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cauſe that was a conviftion by the 


I 780. __ ers, Mag 
ed. Can it be ſuppol- 
png ed that ſuch a provi- 

againlt ſion would have paſſed 

Wuir-. two years only after 

BREAD, © Geo. 1. if the ſame 

| thing had been already 
done by the a& of that year ? A fimi- 
lar expreſs proviſion has been men- 
tioned on the other ſide in 10 Ges. 1. 
c. 10.; and there 1s one of the ſame 
ſort in 23 Geo. 2. c. 21. < 33. What 
1s ſtill more remarkable, in an a& 
which paſſed ſo lately as 21 Geo. 3. 
called the Cocoa aQ, a -general clauſe 
was introduced, which enacted as fol- 
Jows : © All judgments of the com- 
miſſioners of exciſe, or juſtices of the 
peace, within their reſpe&ive juriſdic- 


* tions, for the condemnation of any 


commodities, goods or efftetts, ſeiſed, 
as forfeited, under this, or any other 
act, or acts of parliament, relating to 
the duties of exciſe, or other duties 
under the management of the com- 
miſſioners of exciſe, ſhall be, and ſhall 
be deemed and taken to be, as final and 
concluſive," to all intents and purpoſes 
whatſoever, as any judgment for the 
condemnation of any commodities, 
goods, or effefts, given in his Majet- 
ty's court of Exchequer (c) :'? 'V'his 


clauſe was obje&ted to in the Houte | 


of Commons, and agreed to be ex- 
punged ; but, having ſomehow or 
other remained in the bill, and recerv- 
ed the royal aſſent, another act was 
brought in,” and paſſed, that very ſeſ- 
fion, for the purpoſe of repealing 
it (4d). The clauſe, and the repea], 
would have been equally nugatory, it 
the effet of 6 Geo. 1. c. 21. F 22. 
had been as general as 1s contended. 
There have, in fa&t, been many caſes, 
where certioraris have iſſued to remove 
convictions under the exciſe laws, and, 
as to the late determination in Rex v. 
I hitbread, it does not apply here, be- 


from a conviction by juſtices, to tae 
 quarter-ſeflions ; and, unleſs 10 matte! 


4 7 


commiſſioners of exciſe. Very ſoon 
after the a& of 6 Geo. 1. c: 21. the 
caſe of Rex v. Theed happened, which 
is reported by Strange, and alſo by 
Lord Raymond (e), who muſt haye 
known the intention of that ſtatute, 
having been Solzcitor General when i: 
pailed, and a judge when the caſe 
was decided. 'To that caſe may be 
added thoſe of Rex v. The. Juſtices if 
Southampton (f), which is reported 
by Barnardiſton, and the rule for the 
certiorari entered 1n the rule-book of 
the crown-office, p. 242, and after. 
wards made abſolute; a ſecond cafe 
of Rex v. Theed (g) ; Rex (on the WE 
proſecution of Redburn) v. Miller i; 
Reeve Fuſtices of Berkjhire (h) ; Hil 
v. Evelyn & Naſh (i) ; Alexander v, 
The Tuftices of Berkſhire (k) ; Rexy, 
The Fuſtices of Eſfjex (I) ; and Rex y, 
The Fuſtices of Suffolk (m). 

Wallace, 1m reply,— [.'o56] 
The commiſſioners and . 
juſtices of peace are put exadtly on 
the ſame footing, by the different 
{tatutes on which I rely, witiin the 
limits of their reſpe@ive Juri{d:Ctions, 
and, therefore, although the caſe df 
Rex v. Whitbread aroſe on a con- 
viction by the commiſſioners, 1t 1 
a ſolemn deciſion in point upon the 
preſent queition. Several of the caſes 
now cited for the defendant were met- 
tioned in that caſe, particularly Rex, 
Thed, torwhich the anſwer was, that 
the cbjetion was not taken, The 
new caſes now mentioned all patſed 
ſub filrntio, There is no hardihip 
taking away the certiorari, tor there! 
a remedy on the merits, by an appet 


COS 3a foo. co a Mao... 


of law, or form, a defendant would 
have no redreſs if a certiorari were a: 
lowed. It is not yet ſettled whether? 


conviction before juſtices, or the com 
2n1fhoner5r 


— 


(c). 23 Ger. 3- cc $5: & 47. 
(4) 21 Geo. 3. c. 04. | 
 (#) M. 11 Geo. x. 1 Str. 609. 2 Ld. 


Raym. \375- 


/ (F) M. 3 Gee. 2. 1 Barnarait. 245. 


(z) T.,& M, 5 Geo. 2. 2 Barnardift. 


_—_— 


6. 73. 1 T2. Ca. zd edit. 417+ 

4) M.& E. 17 Gee. 3. 

_ (:) M. 18 Gee. 3. 
(&) M. 19 Geo. 3. I- 
(!) 1779. 2u. the term ? 
(m) 2, the year and term ? 


natters 

would 
ere al 
ether 7 
e com» 
Lonely 
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miſſioners, would be a concluſive de- 
fence againſt an aQtion brought by the 

arty convicted. A bill of exceptions 
15 now depending, which has been fet- 
tled by agreement, in order to bring 
that queſtion before this court (a). 
'The clauſe in the Cocoa att was left in 
by miſtake, and the officers of the 
crown, of themſelves, brought in the 
a& to repeal it. It was agreed to be 
omitted that the point might firſt be 
determined. : 

The court took time to cenfider ; 
and, on Wedneſday, the 12th of Fe- 
bruary, Lord MansrF1gLD delivered 
their opinion, to the following effect : 

Lord MansFlELD, — This caſe has 
been argued, on the part of the pro-. 
ſecutor, on two grounds ; v/z. 1. 'That 
by law, a certiorari 1s not grantable ; 
2, That, if there were a power in the 
court, in their diſcretion, to grant it, 
they ought not to do 1t upon the preſent 
occaſion ; becauſe the objeCtion 1s up- 
on the merits, and not to the juriſdic- 
tion, 1. The caſe of Rex v. Whit- 
bread has been cited, as in point. On 
the other fide, it 1s ſaid, that it does. 
not apply, becauſe the conviction there, 
was by the commiſſioners. But we are 
all clearly of opinion, that there 1s no 
diltinftion. in thar reſpe&. 'The juri(- 
ditions, by all the a&s relative to the 
exciſe, are diſtin& in their limits ; that 
of the commiſſioners 1s within the bills 
of mortalitv ; that of juſtices, in all 
other places ; but, in every other point 
of view, their powers are the ſame ; 
and, wherever the ſtatutes take away 
the certiorari in the caſe of conviftions 
before the commiſſioners, they alſo do 
ſo as to eonviftions before juſtices. 
However, notwithitanding this, we 
think Rex v. Whitbread is not an au- 
thority to govern this caſe. That was 
a conviction on a ſtatute long prior to 
Þ Geo, 1. wiz. 12 Car. 2. c. 24» Sup- 


555 
1780. 


poſing it, therefore, 
clear, that the a&t of 
6 Geo, 1. takes away 


| 'S The KING 
the certiorari; in the againſt 
caſe of all forfeitures WuHIT=- 
and penalties created BREADs 


before that time, it 

does not neceſſarily follow, that it is 
taken away in caſes of forfeitures and 
penaltes introduced fince. 'The coun- 
ſe] for the proſecutor relied on & 39. 
of 11 Geo. 1. c. 30. and contended, 
that the general words of that clauſe 
re-ena& thoſe of 10 Geo. 1. c. 10, 
S 42. as much as if they had been 
expreſsly repeated. This is certainly 
true, as to the form and mode of pro- 
ſecution and conviction, but it is not 
a conſequence, that it 1s equally true, 
as to what ſhall, or may, be done af- 
ter conviction, If this is not clear, 
and we think it 1s not, then the old 
general rule applies, wiz. that nothing 
but expreſs negative words ſhall take 
away the jurildiction of this court, 
This opinion 1s fortified by the words + 
of 10 Geo. 1. c. 10. F 42. and by the 
ſecond caſe of Rex v. Theed [+ 114], 
by Rex (on the proſecution of Red- 
burn) v. Miller, and the other caſes 
which have been cited; for, though the 
objeCtion does not appear to have been 
taken in theſe caſes, that very cir- 
cumftance ſhews the general ſenſe of 
Weſtminſter Hall, and we are, there- 
fore, all of opinion, that the cer/orar; 
is not taken away in the preſent caſe. 
2. But, the motion has been made, 
not on an objection to the juriſdiction, 
but on the merits; and, in Rex v, 
Whitbread, the court thought, that 
would have been a ſufficient reaſon for 
not granting a certzrar:!, if it had 


been otherwiſe competent. We all 
adhere to that opinion. 


'The rule diſcharged, 


(0) I believe it never was argued. 
[+114] That was a conviction on 
8 Clauſe in this very a& of 11 Geo. 1. 


K 3 


c. 30. $ 27. The former caſe of Rex. 
v. Theed, was on 8 Ann. c. 9. F 10, 
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__ 


_ —_— 


EEE 


_  —— 


— = In 
IS x " 
Ul PERL - 


PERS DEEER Irne'23 
CRF = SIM 
5 A — PRIN 
= 2 > == Arn IE Ina 
OT a eee ee ee ens _ l - 
o > —E——_—_— - 
- v3 


FEE A AE 
— 


SEES Eagan EF I ELSE TD 


i 
x 


= ———_— NTITICS So og 
Ty : _ tiene = 
I——_— 


yg , b. 3 __ 
: : IMs , ; _y_ 
"0 + th" > þ be ons - I EW ICIS LIE 2.5. ” , 
4 + i ;.- 2 057 Sn me x" = =—_ _ FX = - : - S I "* a? _ - 
pr ws Ee 4 " 7 - 4 oF . =. |. IS —_ - — — CF _ _— ——— -— 

: - -— . - o c PRgts Dake” -_ £2 ont _— ——_ C——_—— —X FCS _ _ - of -—- —_ _ —_—_ w - Spy. ——th hn —_— —_ ml - - _ 
= CES Fs 3 5 =2 Linz —_ —— - — . — x py £ pn —_— —_—_— n—_ ne == SIE nn SE TT " 
- - » — > T I KA. = w-_—_ - —_ —_ —_— _ —_ - * _— —_ "I b- —_— , - = - - DA - - b- S w » HT 

SIE. Bi; . F--- wb » <p w_ Ronan — ID rn —I——_ Ir Io. I —_ CE "DI > — x .- —. "DES : = 
on ae 2 _——_—m_— Cen Een ni nee eo nn Ot. ES FX IT. PTC RELIES ZE > —TX>. Hoe we 9 Aa us Pt EETIL 5 my £4 - : S r — 4, : 
_ _ = - —< = _—_ — - = oy or a2 op ” _- < _— b —_ Ne -_ [2 - et _ » by 6, I _—_ . 4 , — = ” of 
wy _— — = _ eye —_ 4 — - - 2 Me 7M ig — oe = 4 "—_ ok _ - _— 4 "OT } v _ p— — ——- . — no a——_ m—_— p , 
- a= t< = pee TE: LIFE. + ro, > = SE oe. EE ET, 3 ———_ IIIGInee FIR DON Sn ” , - : - 
- s . : nic =. _ _ : —— - - 
bY 5 x i PRE” 5 hw 
= _ C— ET ECT IS mes vp hy 
w_ . 


116 SITAL'S 


My 
AS ; 


—E Ig 


—__ C—_ 
_ IVE OTB WE wes 
4 - Ct ed ES ter con rr 
Lo ba - _ ne re I - 
- cn I - 
— naps - ARS Lo ed 
—_ S - one = - 
A . - « 
- Iz Moe my cron rr 
- _—_ ot LE ESIIES 
= SE IAU. z > 
—— R—_ 


' 
— bn: 8-2” c——_—- b OCT W417 1 CA ES. A —_— : | 
—_— 
© ®* 


” CC: A $$ © 5 
ARGUED and DETERMINED 
' 4M TRHB-.- 


Court of KING's BENCH, 
y; 1N 
| Hilary Term, 
Inthe Twenty-firſtYear of the Reign of Geonrcelll, 
1781. _ TO hs 


Tueſday, PEARSON agazn// ILES. 


23d January. | | | | 
CTION of debt on the ſtatute of 5 Z. c. 9. { 12. 
recompence given * * the words of which are : ls | 

by 5 El.c.g. «© "Phat, if any perſon, or perſons, upon whom any 
F 12. againlt «+ proceſs out of ny of the courts of record, within this 


"The further 


a witneſs for ; 
hon-attend. Tealm, or. Wales, ſhall be ſerved to teſtify, or depoſe, con- 


ance, muſt be cerning any cauſe, or matter, depending in any of the 

aſſeſſed by the ſame courts, and, having tendered unto him, or them, ac- 

court out of cording to his,. or their countenance, or calling, ſuch rez- 

which the pro- fonable ſums of money, for hi their coſts and charges 

eres ifoct pot | 1ey, for his, or their coſts and charges 

by the jury, or 2s, having regard to the diſtance of the places, is necct- 

judge, at ns fary to be allowed in that behalf, do not appear, accord- 

fre: ing to the tenor of the ſaid proceſs, having not a lawfi 

, and reaſonable let, or impediment, to the contrary, that then 

| the party making default, to Joſe and forfeit, for every ſuch 

offence, . 10/. and to yield ſuch further recompence ts 7h! 

party grieved, as, by the diſcretion of the Judge of the 

court out of which -the ſaid proceſs ſhall, be awarded, 

according to the loſs and hindrance that the. party which 

procured the ſaid proceſs ſhall ſuſtain, by reaſon of the 

 _non-appearance of the ſaid witneſs, or witneſſes ; the faid 

f gen ] ſeveral ſums to be recovered by the party ſo grieved, again 

. the offender, or offenders, by aCtion of debt, bill, paint, 
6c? | h 

The plaintiff had /ubpznd'd the defendant to attend, 3 

'a witneſs, on the trial of an ejeQtment, in which 7 ba 
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teflor, and had paid him a guinea for his attendance, 
but, when the caufe was called on, the defendant was 
abſent, and the plaintiff was non-ſuited ; upon which he 
brought the preſent action., | 
* The firſt count in the declaration ſtated the proceedings 
in the ejetment, the /ubpena, and that the trial came on, 
but that the defendant, not regarding the ſtatute in ſuch 
caſe made and provided, nor fearing the penalty therein 
contained, although then, and there, ſolemnly called 
for, did not appear to give his teſtimony, although he 
had no lawful, or reaſonable, let or impediment to the 
contrary, but refuſed and negletted ſo to do, in con- 
tempt of the ſtatute, and that, by reaſon of his negleCt in 
= that reſpect, and, becauſe the evidence he would have 
W given, for the faid Richard Fenn, (the plaintiff in the 
BW cjctment,) would have been material, and was neceſlar 
W for the ſaid Richard to prove and maintain his ſaid recited 
declaration and the matter therei contained, the ſaid 
Richard, for want of the teſtimony of the defendant, 
could not ſafely receiye, and abide, the verdict of the 
jury, but, they having departed from the bar, and con+ 
ferred, and agreed, among themſelves, and then returned 
W to the bar, the faid Richard, being folemnly called, did 
W got come, nor did further proſecute his faid writ; that 
= judgment of nonſuit was afterwards entered up againſt 
= the ſaid Richard, and 45/1. awarded againſt him, tor. coſts 
W and charges; that the ejectment was commenced and 


13 


"ul, 


6 12, 


ee 3 proſecuted, at the expence, and for the benefit of the 
_ & preſent plaintiff; and that he had paid the 45/7. to the 
e th defendant in the ejeEtment, to avoid the execution on the 


E judgment; that he had, beſides, laid out, and expended, 
& in and about the proſecution of the ſaid recited ſuit, a 
8 large ſum, to wit, 35/. and had alſo ſuſtained damage, 


ly ac- 
1 Tea 


T2 | over and above thoſe ſeveral ſums, by reaſon of the de- 
:cord- tendant's not appearing to the value of 100/. and that, 
E oft by reaſon of the ſaid premiſes, and by force of the ſtatute, 


an aftion had accrued to the plaintiff, being the party 


> | grieved in this ſs to demand and have of the de- 
[ | tendant, the ſym of 1 gol. to wit, the ſum of 10/. and his 


to the 
pf the 
arded, 
which 
of the 
\e ſaid 
againll 
plaint, 


laid damages. - 

There' was another count, ſtating the proceedings in 
the ejetment more briefly, but to the ſame eife& with 
ſ the firſt, except that it alleged, that, beſides paying the 
_ Suinea to the defendant on ſerving the /ubpena, the plain- 
F {!ff 'had alſo' promiſed to pay him ſuch further reaſonable 


| mount to, over and above the ſaid guinea [17]. 


nd, as 
he was 


or 
Jeb BR Ne (1). Bur the declaration, in jar ipectficalty alleged. 


Cale, was held to be ill, becauſe the 
K 4 


/ 


E ſum of money, as his reaſonable coſts and charges ſhould 


ef ; The 
[1] According to the declaration in flatute gives the aQion to the party 
Godwin v, Weft, cited infra, P. 559. . grieved, and no loſs or damage was 


£57 
1781, 
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The verdict was, © That, as to the ſaid ſum of 10/. in 
——) the laſt count of the ſaid declaration mentioned, and ag 
Prarson to the ſum of . 10/. parcel of the 180/. the damages j In the 
againſt ſaid laſt count mentioned, the defendant owes the ſame 
LES, ſeveral ſums of 10/, il ol. in manner and form, 65," 
and an acquittal as to the reſt. 

In Eafter Term, 20 Ges, 3. a rule was obtained to ſhew 

cauſe, © why the plaintiff ſhould not have judgment for 

Bol. (viz. his own coſts, and the defendant's in the eject. 

ment,) beſides the penalty of 10/. and alſo for the coſts 

of this action [2], to be taxed by the Maſter, for a further 

recompence to him, as the party grieved, in. purſuance of 

the ſtatute of 5 Eliz.” 

This rule ſtood over among the peremptories, to Tri 

Term, 20 Geo. 3. when the caſe was argued, on JWedne/. 

day, the 31ſt of May, by Davy, Serjeant, and Morri,, 

againſt the rule, and by Dunning, and Chambre, for 'the 

laintiff, 

Againſt the rule, it was ſaid, that, in all the old re- 

cords. and. precedents, the declaration 1s only for the 

penalty. This was the firſt attempt to include the further 

recompence for damages, in the debt laid in the declaration, 

If the court ſhould think themſelves authoriſed to ga 

upon this motion, into the conſideration of the damages, 

they woud alſo inquire into the merits of the verdict, and 

not hold the defendant concluded, even as to the penalty 

by the verdict. Should the court enter into that conli- 

yn and permit afrdavits, then ready to be filed, it 

would appear, that there was a lawful and ieafonable 

cauſe for the defendant's abſence, and that the plaintiff 

had not ſuffered thereby ; for that, having brought another 

cjectment, he was again nonſuited, for want of title,— 

(HEaTH, Sergeant, who tried the cauſe, had ruled, . that 

the queſtion, whether there was a lawful and reaſonable 

| impediment, was matter of law, to be decided by the 

[ 559 ] court, and not by the jury.)—lt is, 'it was ſaid, ' very 
| difficult to put a clear conſtryCtion upon the ſtatute z ſome 
material words, as * ball be affefſed,” * adjudged, » Te 
ſeeming to be omitted in the common printed copy, which 
differs from the original edition, but correſponds with the 
record at the Rolls. —(Morris ſaid, he had compared them.) 
— They. cited Havithbury v. Harvey (a), Goodwin 
4 of (6), Maddi ifſen v. Shore (c), and Afton s Entries 90 [3 


2] It was beekded in the caſe of (c) B. R. T. 9 Will. 3. 5 = 
Maddiſen v. Share, cued infra, p. 559. 255+ $. C. Comb. rg called Shore Ve 
Note (c), that the plaintiff 1s entitle to. Maddiſon, and 1 Salk. 206. called Shore 
coſts in this a&tion. v. Madaiften. 

(a) B. R. E. 31 El. Cro. El. 130. [3] In that precedent the clauſe of 

(86) B. R.M. 14 Car.1. Cro. Car. the flatute is recited. 
g22. 540. 8. C, Sir W. Jones, 430+ 
March 18, 


be 
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On the other fide, it was inſiſted, that, though the 
Fatute is inaccurately penned, the meaning is plain, 
That the true conſtruction 1s, that the damages ſhould be 
aſcertained by the court. 'The word & recovered” applies, 
it was ſaid, to the judgment, not to the verdict, and, 
therefore, there could be no judgment, even for the 10/4, 
damages, until there ſhould be an aflefiment by the court. 
The quantum! of the damages could not be any matter of 
diſpute, the two ſums of 45/1, and 35/7. being the amount 
of the bills of the two attornies, in the original cauſe, 
both of which were paid by the plaintiff; and, as to the 


$39 
1781. 
PEARSON 
againſt 
ISLES. 


propriety of the verdict for the penalty, that could not be 


gone into upon affidavits, it being the province of the 
jury alone, to ſay, whether the circumſtances were ſuch 
as entitled the plaintiff to- maintain the ation. | 

BULLER, Fr/tice, obſerved, that, by the ſtatute, the 
damages, as well as the penalty, were made a debt, to be 
recovered by an action of debt, and accordingly were ſo 
declared for, and therefore aſked, how the plaintiff had 
taken a verdiCt-for any thing in the name of damages. He 
alſo took. notice that the debt declared upon was 19o/. 
b- To this laſt obſervation it was anſwered, on the part 
© of the plaintiff, that this wag not an aCtion of debt of that 
= fort in which it is neceffary to - recover the preciſe ſum 
laid; and, as to the 10/7. given by the jury, in the name 
of damages, Zhat, it was ſaid, might be remitted, and 
judgment only entered for the penalty, and ſuch damages 
as the court ſhould now afleſs. £ | 


BULLER, -Fuftice, then hinted, - but faid he did not 


= mean to give an opinion, that the proper method of pro- 


ceeding might be, for the court to be applied to, in the 
frſt inſtance, to aſſeſs the damages, by aſcertaining the 
colts in the original cauſe, and then to bring debt for that 
lum and the penalty added together. Ong | 

. To this Dunning anſwered, that there might be da- 


mages, excluſive 'of the coſts on both fides, and, beſides, 


the court could not, with propriety, make an affeſſment by 
anticipation, when it might turn out, on the trial, that 
the plaintiff had no cauſe of action. | 1 


Lord MansritLD ſaid, that, as there was no inſtance 
of a fhmilar proceeding, ſince the ſtatute, it would be- 
proper for the court to take time to confider of their de- 


termination. His Lordſhip exprefled ſome doubt, whether 
the payment, or tender, to- the witneſs, for coſts and 
charges, was properly laid. Ge 

Dunning ſaid, that by the acceptance of the guinea, 
and the promiſe to pay ſuch farther reaſonable ſum, | &c. 
(as laid in the ſecond count,) it had become unneceſſary 
t9 make any farther tender [4]. Bl net 


'The 


[ 560 J 


[4] This ſeems tohavebeendeterminedin Goodwin v. Weſt, ſupr azP: $59: Note(b), 
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[5] In the ſtatute of 3 Hen. 5.c.10. doubt, made uſe of, inftead of © 7h! 
= coſts and damages to.an ori- ** Court;”* for the words are, * By 
ginal plaintiff, in whoſe favour judg- *« the diſcretion of . the Juſtice afore 
ment has been affirmed, upon a writ of * whom the ſaid writ of error is ſued;” 
error, Fu/tice*” inthe ſingular num- and there is no court of Error conſiſting 
ber, is, without the poſhbility of a of only one judge. 


and I ſhould have thought the converſation with the 
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The caſe ſtood over, and the defendant had leave ig 
file affidavits, tending to diminiſh the quantum of the 
damages, but not ſuch as might impeach the verdi&; 
becauſe that could only have been done on a motion for 
a new trial. 
This day, Lord MansrIELD, after ſtating the caſe, de. 
livered the opinion of the court to the following effect : 

Lord MansFiELD,—It is admitted, that the plaintiff 
was 80/, out of pocket, by reaſon of the nonſuit ; but the 

queſtion is, When, how, and by whom, the damages are 
to be aſſeſſed; whether before or after the trial ; by the 
judge at nift privs, the jury, or the court? In this cafe 
the jury took upon themſelves, to do it ; and have given 
under the ſum expended, Precedents were cited of 
actions of debt for the penalty, but there.are none for the 
damages. We, therefore, took time to confider.—1. At 
the trial, it was proved, that the witneſs did not purpoſely 
and maliciouſly abſent himſelf on the trial of the ejea- 
ment ; that he did attend, and meant to give evidence, 
but, having conſulted the plaintiff's attorney, about the 
time when the cauſe was likely to come on, he told him 
he would have time to go to ſee the camp; that, when 
the cauſe was tried, it was never mentioned to the judge, 
that a witneſs of the plaintiff's was abſent, nor. alleged, 
that there was any material evidence which the plaintiff 
| had not been able to produce; no. new trial was moved 
for, and there has been another nonſuit in a new aCtion, 
There is, therefore, the {trongeſt reaſon to think, that 
the defendant could not have given any material evidence, 
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plaintiff 's attorney, and rhe ſort of leave given by him, a 
reaſonable let, within the meaning of the ſtatute. How- 
ever, that was proper for the jury to decide, and there 
has been no motion' for a new trial, —2. With regard to 
the conſtruction of the ſtatute; the courts of WW, Io 
Hall moſt clearly now, (and they alſo did ſo before this 
ſtatute,) proceed againſt witneſſes who wilfully abſent - 
themſelves, as for a contempt ; and remit the puniſhment, 
if they redeem their offence by making ſatisfa&tion to the 
party. "The legiſlature, by this ſtatute, meant to give a 
further recompence of 1o/. in addition to what the court 
might aſſeſs as a fatisfaCtion in damages. But it 1s not 
the jury, nor the judge who tries the cauſe, but the 
court out of which the proceſs iflues, by whom the aſlefſ- 
ment is to be made [5Þ Upon ſuch an adjudication, 

or 
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or aſſeſſment, there is no doubt but debt might be brought. x 78 [. 
' But it never has been done. Why? Becauſe there is a , | 
preferable remedy, by attachment. "The jury, here, have Pxzarxson 
done what the court ought to do. An aCtion will lie for againſt 
damages, again a material witneſs who abſents himſelf . ISLES. | 
without any excuſe. But that muſt be an aQtion on zhe 

caſe. In an aCtion of debe, alſo, the jury may give damages 

for the detention of the debt. But the damages here 

given, are for the injury ſtated in the declaration. Per- 

2965 the real juſtice of the caſe would be to give leave, 

now, to move for a new trial, upon which, if granted, 

the defendant would have an opportunity of laying the 

cauſe of his abſence before another jury. | But that would 

be expenſive, and we are, therefore, inclined to let the 

plaintiff take judgment for the penalty, and one ſhilling 

damages for the detention of the debt, if he will releaſe 

the 10/. for damages, there being the ſtrongeſt ſuſpicion 

that no injury was done, If theſe terms are not acceded 

to, we will give leave to move for a new trial. | 

_ The counſel for the plaintiff agreed to the terms pro- 

poſed by his Lordſhip, and undertogk further, by the 

defire of the court, not to bring an action on the caſe for 


damages, 
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The KiNxXG againſt the INHABITANTS of gaturday, 
. SANDWICH, otherwiſe SWANNAGE. 27th January. 


CERTAIN occupiers of lands, in the pariſh of Sand- Whether 
” wich, or Swannage, in the Ifle of Purbeck, in Dorſet- houſes are to be 
foire, had appealed to the Quarter Scſlions for that county, 7d to the 
againſt a poor-rate ;z ſetting forth, in their notice of ap= | gn away 
0 IOILY ferent propor- 
peal, among other objections, © That the rate was  un- tion from !ands, 
equal, and partial, becauſe tenements and farms, con- mult depend 
liſting of houſes, lands, or grounds, were, in ſuch rate, 92 local cir- 
or aſſeſſment, charged and affefled at one penny in the _ mT 
pong and cottages, or dwelling-houſes, at only three will not quaſh 
larthings'in the pound, whereas ſuch cottages, or dwell» an order for 
ng-houſes, ought to have been rated and aſſeſſed, on a rating them 
par with tenements and lands, at one penny in the my. 
pound.” Upon hearing this appeal, the juſtices quaſhed 
the whole: rate, and ordered a new equal aſſeſſment to be 
made, ſtating the following caſe for the opinion of this 
7” | Fo 
Lhat it was proved, on hearing the appeal, that the rate 
Was an afſeſiment of one penny in' the pound on the oc- 
cupiers of lands, and three farthings in the pound on the. 
occupiers of cottages and dwelling-houſes, according to _ 
Bs OS EE. their 
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(a) E. 10 Geo. 3. Bott. 34. Since Geo. 3. 1 Term Rep. 625. Yet wid 
reported, 5 Bury. 2634. 

(5b) T. 15 Geo. 3. Mentioned in a Rep. 623. 
note 1n 4 Burr: 2295. TE We 00d 

[TP] This has been ſince expreſsly 10 Geo. 3. 4 Burr. 2491. 2493- Kes 
determined, Rex v. Maddern, H, 27 v. Lakenham, E. 25 Geo. 3. 


alſo objected, that the notice was too general, for that it 


| there were, he faid, local circumſtances in this pariſh, 
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their then annual rents ; that, from the year 1735 to the 
year 1776, a conſtant diſtintion had been obferved, in 
rating houſes and lands, the former having always been 
rated in leſs proportion to their rents, at the relpoſtive 
times of ſuch rating, than the latter z that the land m 
general, in the pariſh of Swarnnage, is burthened with no 

articular charges that are not incident to land in generaf; 
but that both lands and houſes are ſubject to the uſual 
repairs, and taxes, generally incident to each reſpeCtively, 

The proceedings having been removed by certiorari, 
the caſe was now argued, by Rooke, againſt the order of 
Seſſions, and Dunning, in ſupport of it, 

'The court having defired Rooke to begin, he ftated, 
that, on a late occaſion, in a caſe from this pariſh, the 
court had hinted, that a diſtinction ought to be made 
between lands and - houſes, in confequence of which, as 
well as in compliance with the ufage from 1735 to 1776, 
this rate had been made. It is, he faid, the general 
practice throughout the kingdom, to rate hoyfes lower 
than lands, becauſe they require continual repair. He 
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ought ts have ſpecified, nominatim, the particular houſes 
and cottages, that were under-rated, and the lands that 
were over-rated. And he contended, that, at all events, 
it was not neceſſary to have quaſhed the whole rate ; that 
the afſeſiment on the lands ought to have remained, and 
the rate to have been amended, by increaſing the ſum 
aſſeſſed en the houſes. On this laſt head, he cited Rex 
v. Witney (a), and Rex'v. Ringavood (6b). 
Dunning, on the other fide, inſiſted, that the court 
neyer had, and never will, lay down a general rule that 
houſes ſhould be rated lower than land. "The proportion 
between them muſt depend on local circumſtances ; and 
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which made 1t reaſonable that they ſhould be equally 
rated. One which he ſuggeſted was, that nine-tenths 
of the burthen of the poor ariſe from the houſes. The 
rate, he contended, could not have been amended, for the 
objection affected the whole. A rate js a diſtribution of 
a given ſum, over a certain number of perſons, and, it 
the quota charged on one or more perſons is too high 
or too low, the proportion aflefſed on all the reſt ought 
to be altered ['v o Jp ; | 
| Lord MaANn$SFIELD,—1. "There can be no general rule as 
to the proportion between -lands and houſes-[+ 115]. : 
| | mu 


Rex v. Cheſhunt, T. 28 Geo. 3. 2 Ter 


- T+ 115] Fide Rex v. Brograve, M. 


iv THE TWENTY-FIRST YEAR OF GEORGE 1I.. 
muſt depend on particular Jocal cireumſtances. 'Phere 
are no circumſtances ſtated in this caſe, to ſhew that 
houſes ought to be rated lower; and, if what is ſuggeſted 
3s true, that is a ſtrong circumſtance the other way.— 
2. The objeQtion unavoidably goes to the whole rate, for 
it is made, throughout, by a rule and proportion which 
the juſtices thought wrong 3 and, therefore, they could 
do nothing but quaſh the whole. 

'The order of ſeſſhons confirmed. 


The KinG againſ/ the INHABITANTS of 
HECKMONDWICKE. 


OQ=ZPEE of: removal of Frances the wife of Abraham 
Preſton, a ſoldier, and Foſzph their child, from the 
townſhip of Batley, in the Weſt Riding of Yorkſhire, to 
Heckmondwicke, in the fame Riding; confirmed by the 
court of Quarter Seſſions, who ſtate the following caſe : 
« 'That Preſton, widow, the mother of the ſaid 
Abraham Prefton, the huſband of the pauper, occupied a 
dwelling-houſe in the townſhip of Batley, and was rated 
and paid all afſefſments, till the time of her death, which 
happened on the 15th of March 1778; that, upon her 
death, the ſaid Abraham Preſton became tenant of the 


during all that time, paid all the afſeſiments charged on 
the ſaid houſe; that it was known to the pariſh-ofhicers 
of Batley that the ſaid widow Preſton was dead, and that 
the ſaid Abraham was tenant and occupier of the. faid 
houſe, and that the aſſefiments being produced, 1t ap- 
peared that the name of widow Pre//on was continued 
therem.” _ B 
Ceckbill argued in ſupport of the order of removal, and 
' Cited Rex v. Sarratt (a), Rex v. Bramſhaw (b), Rex v. 
Carſhalton (c), and Kinfare v. King favinford (d), which laſt 
he inſiſted on as a caſe exactly in point with the preſent. 
Fearnly was to have argued on the other fide, but was 
ſtopped by the court. TILLD | = 
Lord MansFiELD,—There muſt be. ſuch a rating and 
paying as to ſhew manifeſtly that the pariſh had notice. 
Here the rate was continued in the name of a dead per- 
ſon whom the pariſh-officers knew to be dead ; the pau- 
per's huſband was the occupier, and the charge was made 
upon 


_— 


(a) M. g Geo. 2. Burr. Settl. Ca, 
No. 21. 8. C. 2 Str. 1023. _ 

(5) M. 10 Ges, 2, Burr, Sett], Ca. 
No. 29, : 
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If the name of 
a former 0cctt= 
pier who to the 
knowlege of 
the pariſh- 
officers is dead 
1s continued 
in the poor- 
rate, but the 
preſent occu- 
pier pays, he 
ſhall gain a fe2- 
tlement. 


ſaid houſe, from that time until the year 1780, and, . 


(5) E. 15 Geo. 3. Burr, Settl. Ca. 


(d) E. 4 Gee. 2. Fd. 137. Bott. 
329. 6. C. mentioned in Burr, Setrl. . 
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1787. upon him, and could be on nobody elſe. —This has been __ 4 
V ', determined very lately in a: caſe where the article in the Ft 2) 
rate was © Late Lowbridges” [1]. | - hy 
Ia Both the orders quafhed [+116]. H wat 
f1] Rexv. Walſal, M. 18 Geo. 3. Mitcham, E. 23 Geo. 3» ſupra, P. 226, I ment, 
[+ 116] Vide Rex v. St. Johk's, T. Note [+65]. W :1c nm 
tg Geo. 3. ſutra p. 225. and Rex v. I occup 
ONE , | 3 nants 
| 65 ] GOODTITBE, Leflee on CLARGES and Earl = 
A FERRERS, againſt F UNUCAN. | W nd 
0 "OJ \'HE material facts of this caſe were theſe : | adnmn 
[i Where there is Waſhington, the laſt Earl Ferrers, was tenant for life, and f 
(FR a power to ynder a ſettlement made in 1741, in which there was the to ſho 
"Fl Bs diruot following power : PO | 'S a 
1 | 14206 of re. © That it ſhall be lawful for the tenants for life, reſpec- F = | 
oh werſion or future tively, from time to time, and at all times during their HI 
KEN intereſt, a leale reſpective natural lives, and when they ſhall reſpeQtively q ct be 
"EM rho as PE "= come into, and be in, the aFual psſſeſſion of the aforeſaid nia- | at the 
Fl | = to the mors and premiſes, by virtue of the limitations aforeſaid, by T_ 
Wl power, al- indentures under their hands and ſeals, to demiſe all or ans 
6M though the. any of the ſaid manors, meſſuages, lands, tenements, and | duced 
WW. owes. Fycfornd hereditaments, herein before mentioned, or any part there- mat 
bs. ing the leaſe, Of, to any perſon or perſons whomſoever, in Fofſefion, but wh 
Ol was held by not by way of reverſion or future intereſt, for the term of DO 
"RM tenants at will, twenty-one years abſolute, or any lefſer abſolute term ; or — 
i ar ſrom year to. ga, any term or number of years determinable upon one, re 
: year, if, at the. | ENG "Tf | | | E wards 
be: time, they re- tWO, or three lives, ſo as, upon every ſuch leaſe or leaſes, wy 
4 ] ceived direc- reſpeively, there be reſerved and made payable, during S... 
"a tions from the the continuance of ſuch leafe or leaſes, reſpeCtively, to be Y W9% 
5 | 429"PB nba incident to, and go along with, the immediate reverſion, ; wy 
i xr Hot to Or remainder of the premiſes ſo leaſed, /o much, or as great Foun 
\* the leſſee.— yearly rents as, or more than now 15, and are paid, and yielded, Wt. 1 
I. Under a power or agreed to be paid and yielded, for the ſame, or propor= hi 
i nhagans ”2- tionably for any part thereof.” (nd ER 3 Fm, 
i _— 2g All the lands compriſed in the ſettlement that lay in the — fiiſes 
"al there be reſerved Pariſh of Sutton $t. Anne's, (except about thirteen or four- Mes ns 
We es much r.nt as is teen acres, and two or three cottages,) were part of a large Eh I 
Þ, þ rally 98 lies common field. In 17174, an act of parliament (a) paſled, Wat 60 
oy Tribe eltaze for incloſing this common, and an allotment was made to _ I Fc 
ow enumerated Earl Waſhington, in lieu of his intereſt in the common. On , 1 os 
N in the power as the 15th of arch 1775, before the incloſure took place, again 
i on Ne, Y his agent, by his lordſhip's authority, let the new allotted el 
my winy be let lands, by agreement in writing; to three perſons, Palmer, the py 
T Qu. If a leaſe , Bramley, and Felley, at the value ſet upon them by the Ltd 3 
boy: made under- commiſſioners under the a& of parliament, to occupy till ling to 
| ror gal the roth of March 1776. On the 17th of Augut 1775» Ethe tit 
old rent, but | a ann EBut a, 


with covenants leſs advantageous to the reverſion than formerly, would not be a fraud 
on the power, and void. 
' 42-0 
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(a) Priv. As, 14 Geo, 3. C27» 


* 
W 17 THE TWENTY-FIRST YEAR OF GEORGE 117. 
W fad Waſhington, by indenture, reciting the power, de- 
W .niſcd to the defendant Editha Maria Punucan, for gg years 
from Lady-day then laſt paſt, 1f ſhe ſhould ſo long live, at 
the yearly rent of 134 1. (which was recited to be more than 
| was paid. for the demiſed premiſes at the tinie of the ſettle- 
ment,) all the manors and fiſhery, with the rights, &c. and 
the mefſuage, lands, &c; in, Sutton St. Anne's, then in the 
occupation of Palnier, Bramley, and elley, as under-te- 
nants of the ſaid: Zditha, or in whole poſteſhon ſoever the. 
ſame then were, or had been: "The defendant covenanted 
| to pay half the land-tax, (amounting to about 77. 10 5s.) 


0 JIE ER 


he) 


. a ban tt »; YE y $-> " PRI S OF th. 
Cs eto pate 0 1 te Sha 
eY OT TT OT TT Ia J6% ee ks » Op 
39 ei Nt 2 WEI F 


FE 


_— 


_— 
2.9 


Y- da FT L Pr" Ve PIT ISS 
+. otter at 07 ns lt ut 
LS PANE I IE 7M 
LH I 0 Ps SID? oy Weg = ns 


© adminiftrators, and affigns, to free the defendant from tithes, 
W nd from levies and payments for the church. "The rights 
W to ſhoot and fiſh were reſerved to the leflor and thoſe in re- 
W mainder. By the encloſure act, the lands were diſcharged' 
W from tithes, and an allotment in lieu thereof made to the' 
W rector. The manors, or manerial rights, had never been 
W lt before, The fiſhery had been. let before, but was not 
W at the time of the ſettlement. Since that time, it had been 
W again let at 15 5 The 134 /. payable by the defendant was 
@ about 30 /. 'more than the demiſed premiſes had ever pro- 
BW duced before. 'That part not comprehended in the agree- 


W was, at the time of the leaſe, in the occupation of tenants 


E the occupiers to pay their rent to the defendant, and they 
E accordingly did pay her all the rent which accrued after- 
& wards. E:> 

= After the death of Earl Waſhington, an ejetment was 
E brought againſt Mrs, Funucan, to recover the demiſed pre- 
& miſes, and a verdict found for the plaintiff. But a new 
& trial having been granted, the cauſe came on, before Errs,: 
Baron, at the laft Lent aſſizes for the county of- Nottingham, 


& cupiers to the defendant, in conſequence of the directions 
& given them at the time of making the indenture, did not 
g anount to a ſurrender:by them, and whether they were 
$ ot to be conſidered as having become, thereby, parties to 
E the leaſe, and has having put the defendant in poſſeſſion ; 


; pand the jury were of opinion with the defendant, and found' 
- $2 general verdict for her. #0, TY 
T- In Eaſter Term, 20 Geo. 3. a rule for a new trial was: 
J Egan granted, and, in that term, the caſe was argued, by 


lveral counſel of a fide. It was then inſiſted, that ſome of: 
[the premiſes for which the aCtion was brought were fitu- 
jated in the pariſh of Sutton Sts Michael's, and this appear= 


(the title of the defendant only extending to Sutton St. Anne's. 
but as. to the xoſt, the court direQed that the caſe ſhould 
SRD Ed ns + Rand: 


E it will, At the time of making the leaſe, the Earl dire&ted_ 


ng to be the caſe, the plaintiff had judgment as: to them, 
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E .nd the Earl covenanted, for himſelf, his heirs, executors; 


W ment above-mentioned with Palmer, Bramley, and Felley, 


E Who left it to the jury, -whether the attornment of the oc- 


C 567 ] 


CASES IN HILARY TERM 


$67 
tand over, to be argued again, by one counſel of a fidey pre! 
2 1791; wy that affidavits ſhould be produced, to clear up ſome ” 
GoopTirre facts, not fully ſtated in the Judge's report. | pc 
againſt _ Inlaſt Michaelmas Term,. on Friday, the 17th of Noven: wy 
FunuCcan. ber, Hill, verjeant, argued for the plaintiff, and the Aty- OA 
ney General for the defendant. ” 
For the plaintiff, three points were made; 1. "That the P . 
leaſe to Mrs. Funucan was a leaſe in reverſion, and, there: «ay 
fore, contrary to the power, and void. 2. "That the ma- - 
nors and fiſhery were not demiſeable under the power, Fn 
3. That the covenants in the leaſe were not ſo beneficia] rs 
to the remainder-man, as thoſe in the ancient leaſes,— bs 
I. It was contended, that Earl Waſhington, at the time of ee 
the demiſe to the defendant, could not grant an 1mmedi- had. 
ate leaſe in poſſeſhon, becauſe part of the premiſes were (rt 
then let, under an expreſs agreement, for a term, of which A 
ſeveral months were {till to run, and though the reſt was oY 
ſtated to have been in the hands of tenants at will, yet, as _ 
the law now ſtands, they muſt be conſidered as tenants Ns 
from year to year, and entitled to fix months notice. Lord ak 
Ferrers could not have brought an eje&tment againſt any of whic 
them, at the time of the demiſe, and therefore had no im- lie 
mediate poſleflory right ; ſuch right, and the right to re ip 
cover in ejectment, being convertible. 'The clauſe in T. 
powers, confining tenants for life to grant leaſes only in « by 
poſſeſhon and nov in reverſion, was borrowed from the _ 
ſtatutes relative to eccleſiaſtical leaſes. In Hunt v. Single what 
ton (a), a leaſe for forty years, by the Dean and Chapter of Aer 
St. Paul's, of a houſe in London, though made to com- demil 
mence immediately, was held to be void, under 14 £/. c. Il. rail, 
5 19. becauſe, at the time of making it, the houſe was q Arai 
ready in leaſe, to a ſtranger, for 10 years, the words dl Tx 4 
the ſtatute being © that no leafe ſhall be permitted to be Fu 
made, by force of this act, in reverſion,” Wc. the autho- _—_ 
rity of that caſe, though queſtioned in 1 Med. 205. g ® W's 
another point, is allowed in 1o Co. 59. a. and * Ought 
[ 568 ] by the Dean and Chapter of Weſtminſler's Caſe, in Carter | ). Judpe 
as In like manner, in a caſe upon a power, viz. The Duke f by the 
Buckingham v. Lord Antrim (c), the words of the FY the'ce 
being, <« to make leaſes for 21 years 21 poſſeſſion, | lea F; althou 
though made to commence 71 prajentt, yet, being of lands, that 3 
then under leaſe, were held to be void, by the Lord (hey There 
cellor, aſſiſted by the Chief Fuflice of the Common Pleas, I; ſame p 
the Chief Baron. It makes no difference, as to this que &s, 
tion, that the ſubliſting leaſes were not by deed, fince - i) 
parole leaſe for three years, or - leſs, is equally qa 
with a leaſe by-indenture ; and the court cannot my Fe 
line, and ſay, that a leaſe granted under þ power, p ns 
(a) C. B. E. 39 El. Cre. EL. 564. - \(&) In Canc, H. 14 & 15 Gar:% 


(6) C. B. M. 16 Car. 2. Carterg. 1 Sid, on. 1 Godb. 327+ 
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preſent, ſhall be good, although there is a ſubſiſting term- 1981, 
for ſeyen months, at the time of granting, but ſhall be void, _— 
if there is a ſubſiſting term for ſeven years. 'The legiſlature Goopricis 
J only, or the parties, can draw ſuch a line. In the Dean againk 
= © Chapter of Weſimin/ier's Caſe, it is the doQtrine of Sir Fuxnucan, 
= Orlando Bridgman, the father of conveyancers, and who, 
probably, invented theſe very powers, that © all leaſes, 
« where there 1s a particu/ar eſtate out, are leaſes in - re- 
« yerfion (b).” The interpofition of the legillature, in 
4 Geo. 2. c. 28. $ 6. to: enable landlords to renew leaſes, 
for lives, on the ſurrender of the former leaſes, although 
the under tenants ſhould not, likewiſe ſurrender, corro- 
borates this doctrine.—2. With regard to the manors and 
fiſhery, the power cannot be extended to them ;z the manors 
had never been let z the fiſhery was not, at the time of the 
ſettlement z and the power requires the rent Zhen paid, or 
W mores to be reſerved. 'Phings, for which no rent was ther: 
W paid, could not be meant to be comprehended. "This will 
W :void the whole leaſe : for ene 'entire rent is reſerved, and 
& it cannot be apportioned. 'Fhus, in Mountjoy's Cafe (c), 
W there being a ſettlement, under an aCt of parliament, by 
# which it was declared, that the tenants for life ſhould not 
& alien, bargain,, give or fell, any of the ſaid caſtles, manors, 
= &:. nor any part thereof, but only for, &'c. © yielding the 
= © true and ancient rent of the ſaid lands and tenements, ſo 
« by them letten as aforeſaid, &c.” and the moiety of a E 
manor compriſed, «<vith - other things, in the ſettlement, 4 
8 having been demiſed at an entire rent, and a ſpecial verdict 
W having found that the manerial rights had never before been 
& demiſed, the court determined, that the leaſe was totally [ 569 } 
& void, holding that nothing could be demiſed under the re- - 
{training clauſe in the a&, unleſs what had been let, and 
8 had yielded rent, before z and, though ſome part of what 
was then demiſed had been ſet before, .yet the rent could 
= not be ſevered and apportioned. ' 'To the fame effe& are 
the caſes of Triſtram v. Lady Baltinglaſs (d); and Baget V. 
Oughton (e). In that laſt caſe, there was a certificate of the 
| Judges of the King's Bench, to'whom it had been referred 
| by the Chancellor, as appears by the Regiiter's books ; but 
the certificate has been loſt, and no decree can be found, 
although it is ſaid, in $8 Med. (F) that there was one, and 
that it was affirmed, on an appeal to the Houſe of Lords [1]. 
8 ire is another caſe of the ſame name, and between thc 
| fame parties, in 1 P. W1ll, (gz), but it is upon another. 
pr 46-2; fy Wo | | point. 
(5) Carry Ib | FF 3805+ | | 
(c) M. 26 & 27 EI. Moore 197. 8. C. [1] £11, $erjeant, ſaid, it is very 
Sher ft | ++ common for certificates to be loſt, be- 
yy 14) GC. B* H, toy & 20 Car. 2. cauſe the parties ſave a ſmall fee by not 
«gh. 28. 8. C. Sir Th. Fones, 27. filing them, 
(e) B. RM. 12 Geo, 11 Forte (8) 343. 
332.8 Mad, 249. US « 
*0.-10.- * 
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- licence to take the crop, and produce, till the time when 


(e) In Canc. 1705, 1706, 2 Vern«s (F) B, R, H, 30 Geo. 2. 1 Burr. 60 


CASES IN HILARY TERM 
point.-3. In the former leaſes, the tenants covenanted ty 
pay all duties and taxes except the land-tax z church-dues, 
particularly, are, by law, chargeable on the occupier ; but, 
by the preſent leaſe, the landlord covenanted to free the 
defendant from tithes, and all levies and payments to the 
church z theſe new covenants, therefore, are leſs bene. 
ficial to the remainder-man—(The only proof given, that 
the covenants in the former leaſes were as juſt ſtated, was 
an affidavit of a former tenant, which was now put.in, and 
read)-—lf the rent and covenants, reſerved and made, in 
favour of the reverfion, are not as beneficial as the power 
requires, that will be ſufficient to vacate the leaſe : Orhy y, 
Monſon (e), Lord Cardigan yv. Montague, cited in Atkins v, 
Horde ( f ). | $Y "03 ae 

The Attorney General, on the other fide, argued, —1. That 
the power being recited in the leafe, it was manifeſtly the 
intention of Earl Waſhington to.comply with the terms of it, 
and, with regard to the ſuppoſed ſubſiſting leaſes, 1t had 
been very reaſonably argued at the trial, that the agree- 
ment for the new lands was not ſo properly a leaſe, as a 


it was thought the incloſure would be compleated ; and it 
was left to the jury, and they found, that »the defendant 
was in poſſeſhon of all the premiſes, at. the time of grant- 
ing the leaſe. But, it is impoſſible the conſtruCtion of the 

ower contended for on the other fide can prevail, for, it 
it ſhould, no leaſe under ſuch a power could ever ſtand, 
unleſs every tenant under an agreement for a year, or at 


will, ſhould come in, and make a formal ſurrender, and AW 2ccor 
remove entirely, with all his effets, from the"poſſeſhon, E berfor 
'The caſes cited went upon ſubſiſting leaſes under ſeal. 'The E but tl 
words of this power are, © not by way of reverſion, o! Wi r<lcm 
« future intereſt ;” this was not a £3 th interelt z it com- $ 2s the 
menced immediately, and the'immediate attornment ofthe WM clear | 


then tenants, was the fame thing, in ſubſtance, as if the prem1 
defendant had granted them new leaſes.—2. The qualif- 
cation in the power, with regard tothe reſervation of the 

rent hen paid, can only apply to ſuch parts of the ſubject 
of the power as were Zhen let, but the power itſelf expres 
extends to the manors and fiſhery, and it muſt have been 

known, at the time of the ſettlement, that neither the ma-. 
nors nor fiſhery were at that time let, and that the manors 

never had been. Where a general authority is given, by 3 

power, to let manors, lands, &c. and, afterwards, there 1s 
-a qualification, as in the preſent caſe, that the uſual ren 
or the rent for which the lands are then let, ſhall be rc 

ſerved, ſuch affirmative qualification ſhall not reſtran the 

generality of the power, þut ſhall only apply to that lon 

| | PE. |  WAC 


1232, 


i 
| 
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which had been formerly demiſed. In Cumberford's Caſe (a), 
the power was, to grant leaſes of the premiſes, or any part 
thereof, for, &c. © fo that ſuch rent or more, be reſerved 
upon each leaſe, as was reſeryed or paid for the ſame, (pur 
ces, ) within two years then next before ;” part of the land 
BS hd not been let within the two years before, but it was 
W held, that ſuch part might be let, reſerving what rent the 
= 1cfor pleaſed; © for, (ſays the report,) it appears by the 
BH generality of the words, that he has power to leaſe all the 
W Jands, and this does not reſemble leaſes made by force of 
E the ſtatutes of 32 Hen. 8. or 13 #1:2. for, in thoſe ſtatutes, 
| the intent is apparent that no land thould be leaſed except 
what had been let before.” "The ſame rule is adopted, and 
confirmed, in the caſe of Walker v. Wakeman (b) reported 
= by Ventris (c) and Levinz (4), and 1s cited as clear law, on 
W the authority of thoſe caſes, by Lord Holt, in the caſe of 
= inter v. Loveday (e). In the caſe of Lord Mountjoy, which 
W has been cited from Moore, and 1s alſo reported by Lord 
= Cote, there was no general authority firſt given, and, in 
= Triſtram v. Lady Baltinglaſs, in Vaughan, the power of let- 
W ting is exprefsly conhned © to ſuch of the premiſes as 
at any time theretofore had been uſually letten or de- 


nt E miſed (f).” Phat caſe was decided a very few years pre- 
nt- vious to that of - Walker v. Wakeman, and, if it had eſta. 
the | bliſhed: any thing like the doCtrine contended for on the 
if # other fide, would, moſt undoubtedly, have been cited on 


that occalion. With regard to the caſe in Forte/cre, it 
& never went farther than a reference to a court of law ; but, 
g according to Fortefeue”'s account of it, the authority of Cum- 
W verford's Caſe, and of Walker v. Wakeman, was not denied, 
$ but the Judges diſtinguiſhed it . from. them, and thought it 
& reſembled the caſe in Yauyghan. But, it is objeCted, that 


0M- 
f the _ clear that the ancient rent is reſerved for zhat part of the 
c the premiſes which had been formerly let. In anſwer to this, 
ali it 18 ſufficient to-obſerve, that the advance on the whole is 
{the WW 30 /. and that the fiſhery is only worth 15 ſhillings per an- 
bjedt mum, and the manor does not appear to be of any pecuniary 
ſly BR Value —3. As to the third point, the power contains no- 
been thing about uſual covenants. But, beſides, it will be found 
@ mas. that the alteration in the covenants is beneficial to the re- 
anors WH Peinder-man, The church-dues cannot be equal to half 
 bya the land-tax, which the tenant is now to pay. If they 
ere 18 Were, proof. of their amount would no doubt have been 


rent; FS" at the trial. As to tithes, none are payable ; and, at 
he re al events, ſurely the additional 307. is much more than 
in the | | | equivalent 


0 T.1o Car. 1. 2 Roll. Abr. 262.pl. (4) 2 Lev. 150, 
Fo * ; ; 
(6) B. R. H, 27& 28 Car, 2. 151. S, C. Carth. 427, 
(c) 1 Vent, 294, , _ (f) Yaugh, 29. 


F 25 the rent is entire, and cannot be apportioned, it is not 
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equivalent to the new burthens ſuppoſed to be impoſed 
» the remainder-man. But, ſuppoſe the covenant to pay the 


GooDrTITLE - Church-dues, and tithes, not counter-balariced by the new WW their 
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ſtipulations in favour of the landlord, that covenant will make 


not bind thoſe in remainder. It is a covenant by Ea EYRI 
Waſhington, for himſelf, his heirs, executors, adminiſtrz. _ 
tors and alligns. NE» anſw 
Hill, Serjeant, in reply, inſiſted, that no ſatisfaQtory to ha 
anſwer had been given on the jr/2 point, a parol leaſe be. AF ©! 
Ing equally a particular eſtate with one under ſeal. \; i Ks. 
to the ſecond, he admitted that there are contradiCtorj q 7 
authorities, but obſerved, that the laſt, iti point of time, i Z ' 
(viz. the caſe in Forteſcue, } was in his favour ; and it Wl on 
| was only an over ſcrupulous delicacy that mduced the +. ) 
Judges, in that caſe, not expreſsly to deny the law « nm 
L 572 J Walker v. Wakeman. On the third point, he ſaid, he wo 
"thought the remainder-man, or 'the. heir, or executor, > Yo ri 
the leflor, might be ſued on the covenant for tithes and Fe 
church payments, at the option of the leflee z but, Bois, gn, 
| Fuſlice, ſaid, he thought otherwiſe z that the leſlee had - 
all the had bargained for, by her remedy againſt the re- my 
.preſentatives of the leffor, and had agreed, by the terms i - 
of the covenant, that it ſhould not run+ with the land, of ” 
ASHnvuRsT, © u/lice, feemed to doubt, as to this, and mer: pO 
tioned the cate of Sir John A/iley's leaſes, where the court = 4; 
had decided that the remainder-man ſhould have the be- WE Ya 
nefit of covenants for rent, though, by the words, ti* Wl The 
lefſee covenanted only with the leflor, his heirs and aſſigns, the { 
_ 'Fhe court took time” to confider, Lord MaNsF1t1D faj- K: & 
ing that he was not prepared to give his opinion, having would 
loſt his papers, and the notes he had taken on the forme Foul 
argument [ 1]. © Ree! Mo fon Hp 
'This day, his Lordſhip, after ſtating the caſe, deliverel theſs 
the opinion of the court, to the following effect. poſſeſſ 
Lord MansFiELD,—TLhere are three objeCtions made to Tk 
the validity of this leaſe. 1. That it was a leaſe in re pinks 
verſion: 2. That the manors and fiſhery are not within KeF. 
the power, becauſe they paid no rent at the. time of the vert 7 
ſettlement : 43. That the covenants are not ſo beneficid di F 
| to the landlord as thoſe in the ancient leaſes. —1. On tit Thers 
firſt head, it was contended, as to the old encloſed lands, hi 
that there is no ſuch thing now as a tenant at will ; that bans 
Earl Ferrers could not have brought an eje&ment i of - 
thoſe lands, without giving fix months notice z and that te 


whoever cannot maintain an aCtion of eje&tment, 15 10 
in poſſeſhon ; and, as to the new allotted lands, that ther 
. were ſeveral months of the term under the agreeme 
{till to run. But tþrce anſwers were given to this objec 
tion, every one of which, if valid, is deciſive, 'The hp 

SN © IT wg? ; 


[1] Probably when his houſe was burnt by. the rioters: 
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is, that the tenants agreed to this leaſe, and ſurrendered 178 L. 
their poſſeſſion, before the execution of it, in order to 

make it valid, This was expreſsly left, by Mr. Baron on; 
EyrE, to the jury, who found, that the defendant was againkt 

in poſſeſon at the time of the execution. "The ſecond FUNUCAN» 
anſwer is, that, if the jury had not found the defendant 

to have been in poſſeſhon, {till this would be good as a 


W concurrent leaſe. For this Read v, Nafh (a) was cited [2], 


where, under a proviſo to grant leaſes on{y for 21 years, [ 573 ] 
a leaſe had been granted in 4 Ph. & Mar. for 21 years, 
and afterwards, 18 &{4z. a year before the expiration of 


W that leaſe, another was granted, of the ſame premiſes, for 


21 years, to begin preſently, and it was held, that the, 
ſecond leaſe was good. "Phe reaſon given 1s a {trong one, 


W 2. that the inheritance was not charged, in the whole, 


with more than twenty-one years (5). No authority was 

cited againſt this caſe, nor any anſwer given to the rea- 

ſoning in it. 'The words of 13 £/:z. c. 10. as {trongly 

require eccleſiaſtical leaſes to be in pofſeihon, and not in ; 
reverſion, as thoſe in this, or any of the common powers 

to tenants for life 3 yet, in the caſe of Fox v. Colyer (c), 

all the Judges held, that an immediate leaſe for 21 years, 

of premiſes on which there was a fſublilting leaſe for 

four years, was good. 'Fhe 18 of Eliz. c. 11. reſtrain, 

ed the right to make ſuch concurrent leaſes, to caſes 


W where the old leaſe had not more than three years to run. 


The third anſwer is, that, in reſpect of the power, all 
the ſubſiſting. leaſes' were leaſes at will [1]; there was 
no_out-{tanding leaſe, as againſt the remainder-man,z he 
would not have been bound to giwe the tenants notice ta 
quit, but might have entered upon them immediately ; 
tor, except in the caſe of leaſes under the power, (and 
theſe were not, in many reſpects, according to it,) the 
polleſhqon would devolve upon him, the initant of the 
death of the tenant for life. "Therefore, we are all of 
opinion againſt the, firſt objeCtion. 2. As to the ſecond 
point; powers are now a common modiiication of pro- 
perty in land, and, as ſuch, are to be carried into effect 
according to the intention of thoſe who create them. 
there is no ground. or reaſon of equity | or policy, be- 
tween the tenant for life, and the remainder-man, for 
leaning on either fide. It is apparent, from the ſtatutes 
of 32 Hen. 8. c. 28. and 13 £#ls. c. 10. that the legiſ. 
lature meang to confine the authority to let, to lands 
| -" ey? 


{ B.R.T. 31 El. 1 Eeon. 147. <« ftong detondel in | judement,”” and the 
2] Probably on the firſt argument, leaſe, muſt have: been granted ſome 
which I did not hear. time between 13 and 18 FJ. | 


(c) Cam, Scare. T, 25 El. 1 An- tioned on the firſt argument. 
dery, 65, The reporter ſays, © # oe. | 
» | Z 


(6) 1 Leon. 148, [1] This, too, ntuſt have been men- 
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(a) Carth. 429. LD 
[£F] That was undoubtedly the caſe, 
though, to avoid prolixity, I did not, 
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which had been formerly letten, ' and were capable of pro. 
ducing profit. 'This is the true conſtruction, if not from 
expreſs words uſed, yet by neceſſary wmplication. In the 
caſe of Bagot v. Oughton, which has been much relied 
on, the nature of the thing ſhewed that the power could 
not be meant to extend to letting the ancient manor houſe 
at all; much leſs to letting it without reſerving any rent, 
In a family ſettlement of an eſtate, conſifting of ſome 
ground always occupied together. with the ſeat, and of 
lands let to tenants upon rents reſerved, the qualification 
annexed to: the power of leaſing, that the ancient rent 
muſt be reſerved, manifeſtly excludes the manſion houſe, 
and lands about it, never let. No man could intend to 
authoriſe a tenant for life to deprive the repreſentative of 
the family of the uſe of the manſion houſe. "The words, 
in ſuch a caſe, ſhew, that the power is meant to extend 
only to what has been uſually let. By that means the 
heir enjoys all the premiſes in the ſettlement, juſt as they 
were held and enjoyed by his anceſtor, the tenant for life: 
He has the occupation of what was always occupied, and 
the' rent of what was always let. We all, therefore, 
agree, as to the reCtitude of the decifion in Baget v. 
Oughton. The nature of the thing ſpoke the intent, as 
forcibly as the moſt diret words could haye done. It 
was demonſtration. But where no intent appears, where 
nothing ariſes from the nature 'of the thing, the rule laid 
down by Lord HorLT, in the caſe of Winter v, Loveday, 
as reported in Carthew, apples, viz. * that where a qua- 
Iification is annexed to a power of leaſing, which, it ob- 
ſerved, goes in deſtruction of the power, the law will 
diſpenſe with ſuch qualification (a).” So, in Cumberfords 
Caſe, the reaſoning was, that, the power being to let al} 
It would go in deſtruction of the power to reſtrain the 
tenant for life from letting part becauſe it had not been 
let before 3 and it, was there obſerved, that the caſe did 
not reſemble leaſes under 32 Her. 8. and 13 Eliz. Wak 
ker v. Wakeman, is another caſe equally ſtrong. 'Thus 
ſtand the authorities. Now, to apply them to the pre- 
Jent caſe, 'The power 1s expreſs to demiſe the manors 
and fiſheries. They are particularly mentioned in' the ſet- 
tlement [£7], and the power goes to the whole. They 
pay, under this leaſe,”as great a yearly rent, as at the 
time of the ſettlement, for they paid nothing then. 'The 
words, therefore, are complied with, and this objection 
could only ſtand upon intent. But we think no ſuch w- 
tent appears. 'The manors are nominal,——of no value, 
no object of yearly income. 'The fiſhery only worth 15% 

Mos | * os FE a years 


in ſtating the caſe, ſet forth the words 
of the ſettlement, preceding the pov6"' 
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'The third objeEtron, as to the covenants, was not much 
relied on, and does not require much conſideration. 'The 
power makes no mention of covenants. 'The ground, 
therefore, muſt be, that the preſent covenants are a fraud 
on the power, by leſſening the value of the reſervation, 
but, on conſidering them fully, it appears, that what is 
thrown on the landlord is 'compenſated by what is paid 
by the tenant, She is to pay half the land-tax. As to 
the church-dues, the covenant feems to be collateral, and 
not to go with the land, nor to bind the remainder-man 


againlt 
FUNUCAN\« 


reſembling a covenant for quiet enjoyment. But, if it did | 


go with the land, there is no pretence of fraud on the power, 
'The 30/1. is bond fide reſeryed as an encreaſed rent, 
What is ſtipulated with regard to tithes is of no conſe- 
quence, ſince none are payable. Upon the whole, we 
are all of opinion, that there is no ground for a new 
trial, 
| The rule diſcharged [tF]}. 
[85] Vide Pomery v, Partington, B. A 30 Geo. 3, 
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| PSURANCE of freight and goods, upon the ſhip the 
* Fane, (or FJoannaz) at and from Yenice to London, 
warranted neutral ſhip and neutral property.” | The cauſe 
was tried before Lord Mansxz1ELD, at Guildhall, at the 
oittings after laſt Trinity Term, when a verdict was found 
for the plaintiff, ſubject to the opinion of the court, on a 
cale, which ſtated as follows : | 
That the defendant underwrote the policy ; that the ſhip 
was taken by a French frigate, called La Magicienne, as ſhe 
was failing Za Venice on her voyage to London ; that the 
plaintifF offered to give eyidence, on the trial, that the pro- 
perty of the ſhip and the property of the cargo were neutral, 
and that the papers belonging to the ſhip 
accident, after he was brought to, by the French frigate 3 
but the defendant objected to fuch evidence being recetv- 
ed, and produced, as the ground of his objection, - the 
ſentence of the condemnation of the ſhip in the French 
imiralty court, which was read, and is as follows : 
* ALMERIA. Louis Fean Marie De Bourbon, Duke 
j * The Joanna. | De Pentkievre, Admiral of France. 
Deen by us, The Precis Verbal made on board the 
| I, 4 « ſnow 


« 


Saturday, 
27th Jaruary, 


On an aGion 
on a policy of 
inſurance, a 
condemnation 
by a foreign 
court of ad- 
miralty is not 
conclulive evi- 
dence that the 
ſhip was not 
neutral, unleſs 
it appear that 
the-condem- 
nation went 
upon that 


fell overboard by ground, 
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from Venice the 25th of September, with a cargo of 12 


aſh, and other eife&ts mentioned in the bills of loading 
by him exhibited, for the account of ſundry perſons mn. 


had put their ſeal on the faid ſnow, where they found 


CASES IN HILARY TERM 


ſnow Joarna, taken by the King's frigate La Magicienns, 
commanded by Mr. De Boades, dated the 2d of Decem. 
ber laſt. Signed, Saint Owey ſteward, Bouret, Domi. 
nico Zane,—Seen by the captain commander. Signed 
Boades ;—Purporting, that, the. ſatd fecond of December 
laſt, at five o'clock in the evening, his ſaid Majeſty's 
frigate La Magicienne, commanded by the ſaid captain 
De Boades, being ten leagues eaſt of Cap des Moulins, 
having diſcovered a fnow ſteering ſouth ſouth-weſt, the 
wind ſouth-weſt, and having come up with her, ang 
ſtopt her, wrder Penetian colours, after an hour's chace, 
the ſaid Mr. De Poades ordered the captain to bring on 
board his multer-roll, paſſport, and bills of loading ; 
with which order the captain did not readily comply, 
under a pretence that the ſea was rough, and that his 
long boat was leaky ; but, berng at laſt obliged to com- 
ply, upon threats being made of firing on him, and 
being come on board, he declared, that, in getting up 
the ſhip's fide, the box containing his mufter-roll, his pa- 
tents and paſſport, had fallen from his pocket into the ſin, 
and only ſhewed his bills of loading, by which they 
found the ſaid ſnow the Joanna, of 14 men, including 
officers, commanded. by Dominico Zane, of Venice, failed 


bates of filk, dryed raifins, ol, cream of tartar, pot- 


Venice, eonjigned to ſundry merchants wm Londen, whither 
he vas bound. "Theſe goods going into an enemy's country, 
and the loſs of his papers which had fallen into the zo, 
raifmg ſuſpicions, the ſaid ſnow had been ſtopt, and carricd 
by. his ſaid Majeſty's frigate La Magicienne, to Almeria, 
where ſhe had been put into the hands of the conſu), 
aſter the ſaid $2int Owery heutenant acting as ſteward, 
and the ſaid Bowret enfign on board the ſaid frigate, 


No papers, and taken on board the ſaid ſhip ten of the 
ſaid ſnow's crew, which were replaced by ſix men from 
on board La Magicienne, and three from the Atalante, 
with a coaſting pilot, who have brought the ſaid ftnow 
into the port of Almeria. The premiſes conſidered —Ve, 
by virtue of the power delegated to us as aforeſaid, 
have declared, and declare, as good prize, the fbip tit 
Foanna, her tackle, and apparel, together with the goods 
of her cargo, and do adjudge them to the captors, 
that, in conſequence of this decree, the! whole be fol!, 
(if not already done,) in the uſual manner, and th 
produce divided according to the defire and ordinance 
of the King, made the 28th of March 1778. We 0! 
der, by theſe preſents, the Vice Conſul of France at 


«& Almeria, 
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s Almeria, to look to the execution of this our ordinance, q-Qx 
« and thereby authoriſe and command the firſt tipſtaft or / 
« ſexjeant to proceed in all forms requiſite thereto.—Done Brrxarmi 
« at Paris, the 13th of January I 779. __ againſt 
| «© Rrxgor,” MoTTEU RX 
The queſtion ſtated for the opinion of the court was, 
Whether the ſaid ſentence was not concluſive evidence 
againſt the plaintiff*s recovering in this ation ? If the 
court ſhould think it not concluſive, then a verdiCt to be 
entered for him, If they ſhould think it concluſive, then 
a nonſuit to be entered. ; 
In the courſe of the arguments on this caſe, the third 
article of the regulations of the marine of France, bearing 
date the 26th of July 1778, and alſo the proces verbal 
made at the time of the capture, though not ſtated in the 
caſe, nor given in evidence at the trial, were ſo much 
referred to, and ſeemed of ſuch weight tp the court, that 
it will be neceflary to inſert them in this place. 
ArRET, {for the Regulation of the Marine, &'c. 26th 
Fuly 1778. —ART. 3. 5% ALL veflels taken, of what na- 
« tion ſocver, either neutral, or altied, from which it is 
« known that any papers have been thrown into the ſea, 
« ſupprefled, or abſtracted, ſhall be declared good prize, 
« together with their cargoes, upon the mere proof that 
« ſome papers have been thrown into the ſea, without any 
« neceſſity of examining what thoſe papers were, by 
= * whom they were thrown, and even though a ſullicient 
[75 = * quantity ſhould remain on board to 7/ifp that the {hip 
ur, and its cargo belonged to friends or allies.” | 
W J « PRoCEs VERBAL of the Venetian ſnow the Joanna, Cap- 
Tried tain Deminico Zane, ſtopt by the frigate La Magicienne, 
erin, I the year 1778, the ſecond of the month of December. — 
nſul, | © AT hve o'clock in the evening, the King's frigate La 
ward, * Magicienne, commanded by Mr.. De Boades, being 19 
pate, leagues to the eaſtward of Cap de Doulins, having diſ- 
ound * covered a inow making her way to the ſouth-weſt, the 
£ the « wind at eaſt, and having joined him, detained him un- 
from * der Venetian colours, after an hour's chace. 'The ſaid { 578 ] 
ante, Mr, De Boades gave orders to the captain to bring the 
{10W uſt of his ſhip's company, paflport, and bills of load-, 
_We, | * ing, on board; with which the captain did not will- 
fold. * ingly comply, under pretence, that the ſea was very 
ip the rough, and that his boat was ſtaved z but at laſt he 
goods came, upon threats being made to fire on him, and 
zptors being arrived on board, he declared, that, in getting up 
e ſo1d, Wl the frigate's fide, ' the box in which was contained the 
id the liſt of his ſhip's company, his patents, and paſſport, 
inance © had fallen from his pocket into the ſea. He could on- 
Ne 0r- | © Iy ſhow his bills of loading, by which it appeared, that 
ince i * the faid ſnow named the, Jaanza, of 14 men, officers 
Imeridy | | & included, 


6c 
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1382; © included, commanded by Dominico Zane, of Venice, 
gt , & ſailed the 25th of September, loaden with -12 bales of 
BerRnarni © filk, dryed raiſins, cream of tartar, pot-aſhes, and othey 
againſt «© merchandize, (as expreſſed in the bills of loading de. 
MoTTEUX, « liyered up, and which have been put up in a packet 
« ſealed with the King's arms,) for account of ſundry 
perſons of PYenice, for the addreſs of ſundry merchants 
« of London, where he was to dehver his cargo. Going 
&« into an enemy's country, and the loſs. of his papers by 
« falling into the ſea raiing ſuſpicions, M. de Boades 
« thought proper to ſtop him, in conſequence of the third 
« article of the regulations of the 26th of Fuly 1778, con- 
&« cerning the navigation of neutral ſhips, and. to carry 
« him to Almeria, to be left under the care of the con- 
« ſul, and to be detained until the court of France has 
« decided the affair.—In conſequence of his orders, we, 
« the lieutenant of the ſhip charged with the accounts, 
« and the enſign of the ſhip, named for the purpoſe, have 
« gone on board the ſnow, where we found no papers, 
« and cauſed the door of the cabin, and the hatches, to 
« be ſhut, to which we have fet our ſeal, that no goods 
« may be diſpoſed of. We have likewiſe ordered ten 
'« men of the crew on our board, whom we have re- 
« placed by fix of our own men, and three from the 
Atalante, with the named Fo/eph Nicholas T hurley coait- 
&« ing pilot, to conduct her, and ſecure her navigation, 
& with expreſs orders, not to make any inſult or miſde- 
« meanor in the ſaid ſnow, under pai of corporal pu- 
& niſhment. Done on board. Said Senante.” 
It was admitted, at the bar, that the ſentence had been 
appealed from, and affirmed, but nothing new, or ſpecial, 
appeared in the proceedings on the appeal. 
\'The caſe was twice argued ; firſt, in Mzichaelmas Term, 
on Tueſday, the 21it af November, by Wood, for the plain- 
[ 579 ] tiff, and Baldwin, for the defendant ; and again, on Fri- 
| day, the 26th of Fanuary, by Dunning, for the plaintiff, 
(who read the proces verbal, and tated, that it had not 
come from the parties, but had been tranſmitted from the 
; French. court of admiralty, along with the ſentence and 
| other proceedings,) and by Lee, for the defendant. 
-. After this ſecond argument, Lord MansFitLD directed 
the cauſe to ſtand over, till there ſhould be an opportu- 
nity to apply to the defendant, for his conſent, that the 
above Arret, and the proces verbal, ſhould be added to the 
_ caſe. _ | $2 

'This day, the defendant's counſel informed the court, 
that their client would not conſent that the proces verbai 

{hould be conſidered as part of the caſe. 
The arguments on «the part of the plaintiff were, 1n 
effect, as follows ;—'The ſentence of the French ow 
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of admiralty can only be concluſive on the point dire&ly 178 L. 
decided. If this ſentence had expreſsly proceeded on the 
Yround of the property not being neutral, the plaintiff pBraxarvr 
would be bound by it; but it does not appear from the againſt 
ſentence, that the ſhip and cargo were condemned as MoTTEUX., 
enemy's property. On the contrary, it manifeſtly went on 
the papers having been wilfully zhrown into the ſea. This 
is a ground of condemnation by the law of nations, al- 
though the property ſhould be neutral ; and by the Arret 
of July 1778, the French have gone ſo far as to ſubjedQy 
the ſhip and cargo to be condemned, if any part of the 
apers have been thrown into the ſea, ſupprefled, or ab- 
ſtrated, even although ſufficient ſhould remain to prove 
that they were neutral. "The truth in this caſe is, that the 
papers fell over board by accident, but, ſuppoſing them 
to have been wilfully thrown into the ſea, that was not a 
breach of the warranty, Such an at&t would be fraud, 
miſconduct, or barratry, in the maſter, and is, therefore, 
one of the riſks expreſsly inſured againſt. 'Lhe ſentence 
does not ſtate that zhe court ſuſpected the property not to 
be neutral ; the ſuſpicions mentioned in it are recited 
from the proces verbal, and are thoſe of the captain of the. 
frigate who made the capture. Independent of any ſuch 
ſuſpicions, there was a much better ground of condem= 
nation, namely, the Arre, and it will be impoſfible to 
contend, that a condemnation under that Arr ſhall 
operate as concluſive evidence againlt the plaintiff of the 
property not having been neutral. One of the cauſes of 
ſuſpicion was, that the goods were "going into an enemy's 
country ; but the merchants in London, to whom they 
were conſigned, may have been merely faCtors, and it 
appears from the ſentence, that the conſignors were YVe- TÞ 580 J 
_netians, 'The ground of the ſentence is at lea? ambiguous 
on the face of it, which is reaſon ſufficient, why it ſhould 
not conclude the plaintiff, who was ready, at the trial, 
with evidence to ſhew, that the property was neutral, 
and that the papers fell into the ſea by accident. 'The 
ſentence wag founded on the proces verbal. Therefore, 
though only part of it is there recited, the whole ought 
to have been read at the trial, as a neceſflary part of the 
proceedings, and it ſhould now be conſidered as part of 
the caſe. Thus, a decree in Chancery, which only recites 
ſo much of the proceedings as are thought neceflary to be 
ſet forth to introduce the decretal part, cannot be read in 
evidence. without the bill and anſwer, becauſe ambiguities 
may be thereby explained, and omiſhons ſupplied [17]. 
It the proces verbal is taken as part of the caſe, it will 
"ey. +7 oh ns rn ung 


[1] By this argument, and indeed ed the proces werbal as in the nature of 
throughout, the plaintiff's counſel treat- | a /iel on which the ſuit had proceeded. 
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ſhew, clearly, that the ground of the condemnation way 
the Arret. : | | 
For the defendant, it was contended, that, taking the 


whole ſentence together, the condemnation- appeared, 


clearly, to have been made on ſuſpicions that the property 
belonged to the. enemy. 'The words of the ſentence are, 
« The premiſes conjidered,” What premiſes, but all the 
circumſtances before itated 'as the cauſe of the ſuſpicion ? 
If it had proceeded on the Arre?, there would have been 
no occaſion to ſay any thing of the ſuſpicions. It would 
have been ſufficient, barely to refer to the Arret itſelf, 
atter ſtating as a fact, that ſome of the papers had been 
thrown into the ſea. It 1s true, the ſentence does not, in 
words, declare the ſhip and cargo to have been con- 
demned, as enemy's property ; but it 1s not the practice to 
do ſo, and it amounts to the fame effect, if hat appears, 
from neceſſary, inference, to have been the ground of the 
condemnation. "Lhe uſual cauſe of condemnation, in all 
countries, is, that the property belonged to an enemy, 
and, therefore, when there has been another ground, 
it ſhould be ſet forth. Now, in' this ſentence, zhe court 
does not even fay, that they ſuſpeQed, or believed, the 
papers to have been thrown into the fea. If they had ſaid 


ſo, ſuch an act is, in all cales, evidence of enemy's pro- 


perty, and they ought to be conſidered as having pro- 
ceeded upon it as evidence only, 2nd to have condemned 
the ſhip and goods, under the general law of nations, not 
under a local ordinance not referred to in the ſentence. 
After the firſt argument, Lord MansrigrLD faid,-—The 


firſt principles are clear, and admitted. All the world 


are parties to a ſentence of a court of admiralty. Here, 
there is a 1977797 publithed at the Exchange, and, in other 
countries, at ſome place of general reſort, and any per- 
ſon mtereſted may come in, and appeal, at any time, if 
there has been no /aches, It there has, the time of appeal 
is limited, But the ſentence, as to that which is within 
it, is concluſive againſt all perſons, unleſs reverfed by 
the regular court of .appeal [oF]. It cannot be contro- 
verted, collaterally, in a civil ſuit, "The difficulty here 's, 
what the ground was on wluch the French court of ad- 
nuralty went ; whether, the ground of enemy's property, 
or that of the papers having . been thrown oyer board. 
By the maritime jo of all countries, throwing papers 
over board is conſidered as a ſtrong preſumption of enemy's 
property, and upon that principle the Arret of 1778 1 
founded. But, in all my experience in England, I have 
never known a condemnation on that circumſtance only, 
Tt is made ufe of as a ftrong ground of ſuſpicion. The 


Arret is very rigid. It is ditfcult to find out what the. 


ground 


[15] Vide ſupra, Walker v. Fitter, 6. n. [CF 1]\ 
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IN THE TWENTY-FIRST YEAR OF GEORGE IT. 
ground of this ſentence was. I incline to think, the court 
went upon the ground of enemy's property, and conſidered 
the want of the papers as a {trong preſumption of that 
fact 5 but they did .not' examine the captain upon interro- 
patories, as to the contents of the papers z and upon the 
whole, enough, does not appear on thus obſcure ſentence, 
to aſcertain preciſely upon what it was founded, and ſome 
other method ought to be taken to inquire what the ground 
of it was« As to whatever it meant to decide, we muſt, 
take it as concluſive. | ZN 
WirLr Es, and ASHHUuRST, Frftices, concurred with his 
Loni. 5: WS 

BULLER, Fu/tices, ſaid, that, to be ſure, the ſentence 
was obſcure, but, taking 1t all together, he did not think 
there was much dithculty mn diſcovering the grounds of it. 
The two circumſtances of the cargo being” conſigned to 
the enemy, and the u/ling of the papers into the ſea, are 
ſtated as the grounds of ſuſpicion. "Fhe latter circums 
ſtance,—papers fa!l;ng into the ſea, —could not be a ground 
. 'of condemnation. "The other could raiſe no other fuſpi- 
cion, nor a preſumption of any thing elſe, but the pro- 
perty heing enemy's property. It follows, therefore, that 
the- condemnation went upon that giound. If it had 
- gone upon a wilf] throwtimy papers over board, that woull 
have been ſtated, ſubitantively, as the ground. In the 
firſt place, lay the Arrez out of the cafe; and then wilfvl 
throwing papers over board, is only preſumptive evidence 
of enemy's property, 'Then, take the Arret; till wilful 
throwing ,over bvard might have been ufed as evidence of 
enemy's property, or it might have been a ſubſtantive 
ground under the Arret : Here it 1s not itated as a ſub- 
ftantive ground. F, 

On the ſecond argument, Lord MaxsrrieLD faid, that, 
if the proces verbal ſhould be agreed to be made part of the 
caſe, it would clearly explain the ambiguity of the ſen- 
tence, as it ſet forth the ground for taking the ſhip to 
have been” the. Arr: of Fuly* 1778. Without the proces 
verbal, the ſentence, he ſaid, was equivocal; it took all 
in; and it was difficult to ſay, what it went on. If the 
papers produced to the captor were fair, the property was 
neutral. **But, the proces verbal put the ground of the 
ſentence out of all doubt. 

- Waris, arid ASHiuRsT, Fu/7ices, of the fame opinion. 
BULLER, Fuftice,' alſo declared, that he thought the 
proces verbal muſt be taken as part of the proceedings, and, 


the capture, and the ſentence. was conſiſtent with it, the 
Hlentence muſt be taken to have been founded on the 
Arre#t. But he adhered to his former opinion, on the cafe 
os ſtated without the proces verbal, namely, that the-inter- 
oY OR ; | pretation 
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as that expreſsly referred to the Arret as the ground of _ 
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pretation of the ſentence, taken by itſelf, muſt be, that 


L—y—) the condemnation went on the grqund of enemy's pro. 


BERNARDI 


againſt 


MOTTEUX. 
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French admiralty meant to proceed on the 


perty, and was, therefore, concluſive againſt the plain. 
tiff, | ; SE, 

Lord MansFIELD then ſaid, if the defendant would not 
conſent that the proces verbal ſhould be made part of the 
caſe, there muſt be a new trial. Upon this, Dunning 
obſerved, that it would be hard upon the plaintiff now 
to grant a new trial, for that his witneſfles were gone tg 
Venice, and the terms on which the caſe was referved for 
the opinion of the court were, that, if the ſentence ſhould 
be thought not to be concluſive, a vexdict ſhould be en- 
tered for the plaintiff. 4. | 

The refuſal of the defendant was fignified, this day, by 
Lee, who aſſigned as the reaſon for it, that the proce; 
verbal was not a proceeding in the French court of ad- 
miralty, but merely an account of what paſſed on the 
capture, reduced into writing, at the time. He obſerved, 
that, in the ſentence, all the proces verbal, except the con- 
cluding part, which refers to the Arrer of Fuly 1778, was 
recited, and he thought this afforded a ſtrong argument 
for inferring, that the court had purpoſely omitted that 
part of it, to ſhew that they did not condemn the ſhip on 
the ground of the Arre. | 

Lord MansritrD diſapproved much of the defendant's 
refuſal, but he ſaid he thought the juſtice of the caſe 
might {till be got at,-on the ground of the ambiguity of 
the ſentence, which did not mention a word about the 
property being enemy's property; that it was clear the 
ground of 
throwing the papers overboard; and he agreed with the 
counſel for the plaintiff, that the proces verbal ought to be 
conſidered as part of the proceedings, and that the ſen« 
tence ought not to have been read without it. 

BULLER, Fuftice, thought, there was weight in what 
had been obſerved by Lee, on the reaſon for omitting the 
concluding part of the proces verbal, in the ſentence. In- 
deed it was not clear that what was now offered to be 
produced, was the ſame proces verbal which the ſentence 
xecites, and, if it could be ſuppoſed that the-captain had 
made another, omitting the reference to the Arret as. the 
ground of capture, that could only be accounted for, by 
his having found that the capture could not be ſupported 
on that ground. © ME TENC.x 

WiLLEs, Fuftice, thought it moſt manifeſt, that the 
proces verbal made at the time of the capture, . was that on. 


which the ſentence proceeded. The ſentence began with 


mentioning it, and recited it exa&tly, ' as to. date, and 


every thing elſe, as far as it went. The word * purports 


zng” did not require a recital of the whole, and it was not 
| | : | neceflarſ 


1K THE TWENTY-FIRST YEAR OF GEORGE 11. 
neceſſary for the admiralty court to ſet forth the captain's 


reaſons for detaining the ſhip. He had all along been of 
opinion that *the ſentence was fo ambiguous, that it did 
not appear that the cauſe of condemnation was that the 
property was not neutral, and, therefore, had thought 
evidence neceſſary to explain it. 

ASHHURST, Fuftice, concurred, as to the ambiguity 
of the ſentence, and that it was, therefore, not conclu- 
five; and, on that-ground, Lord MaxsFIiELD, and WILLEs, 
and ASHHURST\ y Yfices declared their opinion that the 
Pyflea ought to delivered to the plaintiff; Lee ſtill 
urging the danger of opening the ſentences of foreign 
courts of admiralty, which are uſually informal, and ex+ 
preſſing his apprehenſions, that the conſequence of this 
= determination would be, that, in all caſes of this ſort, 
W there would be controverſies about the ground of the 
foreign ſentence. On this, Lord MansFitLD faid, that 
this ſuppoſed inconvenience would be entirely obviated, 
if the foreign courts would ſay, in their ſentences, « Con- 
« demned as enemy's property.” o 

The Pea to be delivered to the plaintiff [+ 117]. 


B. R. T. 22 Geo. 3. Salucci v. Wood- 


GooDTITLE agam/? NORTH and Others. 


CTION of z#reſpaſs for meſne profits, againſt ſeveral 

defendants: Plea by two of them, (huſband, and 

| wife,) that the huſband became a bankrupt after the cauſe 
'of action accrued : General Demurrer. | | 


Davenport, in ' ſupport of the demurrer, contended, 


only ſpeaks of debts due before the bankruptcy, and an 
injury by entering the plaintiff's cloſe cannot conſtitute 
a debt. A party cannot in any caſe of a ?ort liquidate 
his own demand for damages, and ſwear to it before the 
commiſhoners,. It can only be aſcertained by the inter- 
| vention of a jury. The rent is not a ſure criterion. He 
| had known, he ſaid, more than five years' rent given by 
| 2 verdiCt, for only one year's poſſeſſion.. No debt, there- 

fore, could have been proved, for this cauſe of aCtion, 
_— the commiſhon, and therefore the bankruptcy was 
00 mar”; 

Baldwin, for the defendants, admitted, that bank- 
Tuptcy is no bar to demands for torts in general. But, 
here, he ſaid, though the form of the aCtion was treſpaſs, 
yet the demand, in /#}/ance, was for a debt, viz. the 

[ | | ; annual 


that the ſtatute of 5 Geo. 2. c. 30. which pives this plea, 
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[+117] Yize Mayne v. Walter, B, maſs, B. R. H. 24 Geo. 3. Salucci v, 
R, E.'22 Geo. 3. Barzillay v. Lewes, Fohnſon, B. R. H. 25 Gee. 3. 


[584 } 
Thurſday, 
itt February. 


Bankruptcy is 


no plea in bar 
to an ation of 
treſpaſs for _ 
meſne profits. : 


bl 584 CASES IN HILARY TERM i 
- 39 178 1, Aarinval value of the land, and might have been the ſub. 
+4409 T ; Jet of an aftion for uſe and occupation, in bar to which Wl 
i GoonpTirte he inſiſted that the bankruptcy was moſt clearly plead. eo 
: Fs 1H _ againſt able. Es. | | or 
F408 NoRTH. Davenport, im reply, ſeemed to agree, that, to an a 
3 action for uſe and occupations bankruptcy may be plead. Jo 
BO ed; and he ſaid, that, in a cafe argued ſome time ago in tha 
{164M this court, it had been decided, that a party who goes alſo 
1 for meſ/e profits after a judgment in ejectment, may wave : 
WR! | the treſpaſs, and bring an/action on the caſe for uſe and ya 
WF occupation. But he contended, that when” he. does nor bet 
fit wave it, the amount of his demand, or what a jury might ; | 
Ws think him entitled to, is uncertain;  many- things may "7 
6. "WR -increaſe the amount of the damages, as particular cir- < 
RR cumſtarices of inconvenience to the plaintilf from having on 
1 0 been kept out of poſſeſhon, Wc. | | is, 
Wl Lord MansFiELD,—The form of the aCtion 1s deciſive. hy 
wo. 'The plaintiff goes for the whole damages occaſioned by be 
6 the Yort, and when damages are uncertain, they ' cannot 30 
ol be proved under a commiſhon of bankruptcy [CF 1]. « 
THO C 585 7 WiLLEs, Juſice, of the ſame opinion. | pa 
ABY ASHHuRST, Juftice, —LChe plaintiff goes for a compen- : M 
bt ſation in damages, the amount of which 1s uncertain, and Fg 
br! cannot be ſworn to before the commiſſioners, but mult be _ 
© ſ 4 aſcertained by a jury upon all the circumſtances. | 46 
13:28 BULLER, Fuſtice,—The damages here are as uncertain « T 
Wi. as in an action of aflaulz HS 4 A « f, 
| k 00 | Judgment for the plaintiff [+ 1187] [6 2]. «7, 
© 0 LR . 
WE: bi [tF 1] But if the demand is ſuch, [+ 118] Vide Johnſon v. Spiller, Þ. " of 
Wo that the amount can be liquidated and R. H. 24 Gro. 3. ſupra, þ. 167. col. 2. « Fy 
B's! aſcertained, without the intervention of Note [+ 55]. \ Ps prem: 
Ws a jury, it is a debt that may be proved. [FF 2) Ye, alſo, Gulliver v. Drint- have 
Ro Utterſon v. Vernon, B, R. H. 30 Geo. 3. water, B. R. H. 28 Geo. 3. 2 Tem the þ 
18 3 Term Rep. 539+ 2 ape ht | ratio 
Wt times 
Ig "Thurſday, | __ LoORAINE again/i THOMLINSON. whic] 
itt, iſt February. oY SR Ty DE dered 
Sg When a ſhip is FPHIS was an action tried before Lord Lovuc- | The « 
{Ba inſured for 12 BOROUGH, at the laſt Afſizes for the county of Ner- of the 
be months at the ghumberland, in which the plaintiff declared, —That the | at th; 
"BY me 6 fo much defendant, in conſideration that the plaintiff, at his - premix 
Hl, \ ſha” the riſe ſtance arid requeſt, had underwritten ſeyeral policies of varied 
21 BÞ ceaſe at the end aſſurance as to certain ſums of money therem ſubſcribed laſura 
{Hy of two months, againſt his name, on the ſhips, oe ico and other Per cer 
YR vor Jo things therein reſpeCtively ſpecified, without receivins Il. 1 , 
{SW ment nor re. the full premiums therein mentioned, undertook and pro- for nj 
b.: turn of pre= miſed to pay the plaintiff ſo much money as the premun” That 
#8 mium, therein mentioned to be paid to him amounted to, with 20 | ime x 
5 | Fs +. 0 3. GET | beat | 
4 "", 
6 
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averment that they amounted to 40/.—There was another 
cunt for 407. for money had and received by the defendant 


! | Theplaintiff had underwritten 200/. on a policy efected. 
gi W it Newcaftle, (which was ſet forth verbatim in the caſe,) 
's whereby the ſhip the Cho/lerford was inſured, againſt 

capture by the enemy, for twelve months, in the coaſting 
* trade between Leith and the. 1/l? of Wight; beginning the 


_ inonth 1780. In the body of the policy, it was ſtated, 

| © That the afſurers confeſſed themſelves paid the .con- 
oE fideration due unto them by the affured, at and after the 
nf rate of 155, per cent. per month” At the bottom, oppo= 


for the plaintiff's uſe.—The defendant pleaded non afſumpſity 
as to all except the ſum of 3/. upon which plea iflue was 


joined 3 and, as to the 3/. he pleaded a tender, and paid 


that ſum into court. Upon the plea of tender, iſſue wag 
alſo joined. | 


tender, and for the plaintiff upon the other iſſue, for the 
ſum of 15/. ſubject to the opinion of the court, whether 


W he was entitled to recover that ſum of 1 51. or the ſum of 


3/. only, upon a cafe, which ſtated, in effect, as follows : 


= 13th of March 1779, and ending the 13th of the ſame 


ite to the plaintiff's ſubſcription, was written * Premium 


$ received 16th March 1779;” and, on the back, was 
| ohn Gaul 


mdorſed, © Newca/ile, 15 March 1779, Mr. 
« Thomlinſen, on his ſhip the Chollerford, himielf maſter, 


« for twelve months, . in the coaſting trade, at and between 


| © Leith and the Iſle vof Wight, beginning the 13th of 


« March 1779, and ending the 12th of March 1780: 


have been paid, it being the uſage in Newcaſtle not to pay 
the premium at the time of making the inſurance, but at 


| various times after the policies are effeQted, and, ſome- 


times, not till. twelve months after: The ſhip was loſt in 
a ſtorm, within the firſt two of the twelve months for 
which the inſurance was made, and the defendant ten- 


| dered to the plaintiff 37. as the premium for two months; 


The jury found a verdiEt for the defendant upon the 


598. 
LoRAINg *© 
againſt 

THOMLIN=s 
SON, 


[ 586 ] 


& © Enemy only. At 155. per cent. per month, 18/,” 'The 
| premium” was not paid, though expreſſed in the policy to 


UGH- | The caſe farther ſtated, that one Roger/on, a broker, one 
Not- ot the witnefles for the plaintiff, ſwore, that at Newcaſtle, 
t the at the time when this inſurance was made, the rate of 
S W- premmum, on the ſame .voyage and againſt the ſame riſk, 
ies Of WA varied in proportion. to the duration of time for which the 
-ribed nfurance was made ; that the uſual rate was 1/. 115. 6d: 
other | þer cent, per month, if the inſurance was for three months 
erving I]. 1s. per month, if for fix months; 185. per month z if 
| pro- for nine; and I5s. per month, if for twelve months, 
_ That the reaſon of the difference was, that, when the 
ath 21 


ment 


ime was long, the ſhip would probably be in port for a 
"Y 6 of the time; that, on ſimilar policies, when 
; Oh, Ih, | AY | 


the 
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17 3$r. the capture had happened within the year, the whole pre. 
Le — miumn tad been paid. The defendant's witneſſes, on the 
- Lokains contrary, ſwore to two or three inſtances like the preſent, 

apainſt © where there had been an apportionment and abatement of 

TOE! premium ; that, when the policy was meant to be for a 
; year, the rate was ufually computed by months, the rea. 
fon for which, they believed, was, to aſcertain the pro- 
portion to be returned if the riſk ſhould ceaſe before the 
end of the whole time inſured. | 

F. Scott for the plaintiff.—Ieod for the defendant. 

Lord MaNnsFiELD defired Food to begin. 

He contended, that this was not one entire contract 
for a year, but an inſurance from month to month for 
twelve monihs. Even on an inſurance for an entire yoy- 

[ 587 ] age, when the aſſured can aſcertain the proportion of the 

premium allowed for that part of the voyage during which 
the riſk ceaſed, there muſt be a return to. that amount, 
It was ſo determined in Szeven/on v. Snow (a). "The court, 
there, laid it down, as a principle in caſes of inſurance, 
that © equity implies a condition that the inſurer ſhall not 
« receive a price for running a riſk, when he in truth 
« runs none.” If the policy had been for a year, or 
twelvemonths, and the premium a grofs ſum, the court 
could not have apportioned it, becauſe the riſk, in one 
month, might be greater than in another ; but here 7/: 
parties have apportioned the premmm., This diſtinguiſhes 
the preſent cafe from that of Tyrie v. Fletcher (b) [+119], 
where it was held, that there could%e no apportionment, 
becauſe the inſurance was for an entire year, and the pre- 
mium one groſs ſum. 'Fhe court decided that caſe on the 
ground of the contract being entire, In the preſent calc, 
the inſurance was the ſame as if there had been twelre 
policies, one for each month. It 1s true, that, with rc- 
gard to each month, if the riſk had ceaſed in the midki 
of any of them, on the principle on which Tyri v. 
Fletcher was decided, the court could not apportion the 
premium for diiferent portions of that month. 'The only 
purpoſe the parties could have for mentioning the month- 
ly proportion, both in the body of the policy, and in the 
indorſement, muſt have been to aſcertain the ſum to be 
returned in caſe of a capture within the year. Tf it had 
been meant to be an entire contra&t, the premium would 
have been fixed at 18/. per annum, without any menti0! 
of months. The uſage of the place, as proved by the 
defendant's witneſſes, is according to the conſtruction for 
which he contends. | 
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(a) B. R., M. 2 Geo. 3» 3 Burr. mon v. Woodbridge, T. 21 Gu. 3 
1237. 1 Black. 315. 319. | infra, P. 781. ; 
(6) B, R, M, 18 Geo. 3. Vide Ber- | [+ Il9 Sunce reported, Comp. 66 
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Lord MANSFIELD told Szcoft, he had no occaſion to give I 78 I 

| himſelf any trouble. om W Wen 

Lord MANSFIELD, —This is a mere queſtion of con® lozaimns 

fruttion, on the face of the inſtrument, and, therefore, againit 
arole evidence ſhould not have been admetted to explain THOMLIN® 

it. It is an inſurance for twelve months, for one groſs FRAY 

ſum of 18/. "They have calculated this ſum to be at the 

| rate of 155. pr month. But what was to be paid down? 

Not 15s. for the firit month, -and ſo from month to 

& month; but 18/. at once. 'I'wo caſes have been men- T| 588 } 

E tioned. Stevenſon v. Sow was decided on the ground of 

there being #9 voyages. Tyr v. Fletcher is direCtly in 

point againſt the defendant. 'There are two principles in 

theſe caſes; 1. It the rifk has never begun, the -whole 

W remium is to be returned, becanſe there was no confi- 

& deration ; 2. When the riſk has begun, there never ſhall 

be a return, although the ſhip ſhould be taken in twenty= 

| four hours. oi Fe | 

 ASHHURST, Juftice—The 155. per month is only a - 

E mode of computing the groſs ſun. | 


ot . | | | 8 

th WiLLEs, and BULLER, Fu/tices, of the ſame opinion. 

- The P3Jea to be delivered to the plaintiff [+ 120}. 

url | [+120] Fide Meyer v. Gregſen, B. R.E. 25, Geo. 3, Long v. Allan, B. R. 
- E RE, 24 Geo. 3. Gale v. Machell, B. '£. 25 Geo. 3. | 

the 3 | FLA 

hes S, | : [Hs 

9) The KiNG againſt DAvIE and ſeven Others, Thuifday, 
ent, 1 February, 
#4 N the firſt day of laſt Michaelmas Term, Dimning 6b« The court will 


tained a rule to ſhew cauſe, why an information 72! grant an 
| ſhould not be filed againt the defendants, for a confpi- wah urn 

F racy to elect Davie mayor of the borough of Lyme Regis, aiSraces of 
in an Megal manner, for the purpoſe of making certain a borough for 
FE perſons without title, corporators, and, thereby, to pro- baving dil- 
cure a colourable majority in the corporation, and, by franchiſed 


| b; fripie; cs SH (alt . | , rerfons witt- | 
| " means of this majority, to disfranchiſe others, well in- ab we Bet 
on Fiitled to be corporators, in order to obtain an undue in freedom, al- 
Onin- luence in the eleCtion of members to ſerve in parkament though {worn 
N Fe for the borough. = : = hav pro | 
ro DC 8 | Wo OEORPTY $9 ; IT » EE JoNe to ierve 
| had On making the application, Duming ſtated, from affi- 4cgion pur- 


| Uavits, that the perſons disfranchifed by the defendant had pules,it the de» 
been twice before removed, and reſtored by marndamas ; fendants deny 
that the laſt disfranchiſements were on the ſame grounds DT PIITEs 
of object; 37 * 4 ww | and [wear that 
*% ovjection which had been over-ruied, on argument, 11. hwught 
upon the returns made to the mandamuſes to reſtore ; that there was a 
he ſame objections applied equally to the titles vf ſome legal ground 


-nt101 
Mi the 
On for 


tie defendants themictves ; and 5ho?, (as the perſons {or the oi | 
Fe. 3 Waking the Lfidevits believed,) the defendants had afted andtheground 


; | in on which the. 
disfranchiſement went has not been decided. 


M 2 - 


% 


p. 669 
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1781. in this legal manner with a view to procure a colourable 
Cn a _—_— of votes in the election of the members for the 
The Kings boroug | | 
againſt On Wedneſday, the 31ſt of January, Bearcroft, Ardey, 
DAVIE. Lawrence, and {r/kine, ſhewed cauſe againſt the rule; 
and produced affidavits of the defendants, expreſsly deny. 
ing the corrupt motives imputed to themz and {wearjn 
that they thought they had a legal ground for the aQ; 
F 589 ] complained of, and that the laſt disfranchiſements were ex. 
. preſsly with a view to have the queſtion decided whether 
non-reſidence is a good cauſe for amoving a capital burgeſ, 
 'This day, the Attorney General, Lee, Dunning, and 
Rovke, were heard in ſupport of the rule. 

Lord MansriEtD,—This proſecution is not attempted 
with a view to obtain any civil recompence, or to aſſiſt 
the disfranchiſed members of the corporation in being re- 
ſtored, for it 1s acknowledged that their party have now 
obtained a complete victory in the borough. 'The appli- 
cation is therefore ad wvindifam, and ad wvindifant only. 
'Fhere are undoubtedly. caſes where the exerciſe of a dif- 
cretionary authority, by a magiſtrate, with a corrupt mo- 
tive, in order to ſerve election purpoſes, will be a ground 
for granting an information. If, for inſtance, licences are 
refuſed to publicans, as in the caſe from . Corfe-Cafle (a); 
if a rate 1s partially made, and perſons corruptly left out 
or put on ; if freemen without title are admitted ; if elec- 
tors arc arreſted coming to vote, &c, But, what is this 
charge ? That perſons have been admitted who the de- 
fendants ſwear they thought had a title, and others remoy-. 
ed who they ſwear they thought had none. 'To grant an 


AE ng EOS IRS Int” a >a. =V 


EE. ©... 


27 2c 


EY et ed oa 


nc. Sx LL 
_—_— - ” 


=. i nat os F 3: = EE SSTS 
-— - z - > \ _ - __ _ = _— _ 5 _— 
: : . — . - l - — — _ Df - = — - "= _—— | _ nn 
—_ RI . * F - __— TT. : => — EE DEEDS 208 on ; ES ="=& SF. a bf on ADE = So LE rw = rn Is CEE IE 
at. > C., aa=* wat Fe, +. ac ei, ot Sara PEIEEY 5 — = —> £ \ IST "IE: 5 _—_—_— __ a SD SF = 2 
RESET — 5 _ Ss mw : \ VS 4 Z fe = nnpe : a TA Wo et, - £ regs - * > FS SEL DIX - - 
* ————_— —_ >, — % w Cn - _ — mo > nf me oy eng 9 _ —— j=—_ _—_ —_ > s b T  - - . - 
7 2k X eaeb torres >, <A w: == <7 = ang Mt xy EE = rat GC x L DV hin Et = en EE tnd AD "Ito. 2 = I, S 
FR, gee | * A ES. 4 - > _ . : 


= ED SEED 
CY yy A ww ty 
_—— ET, —— 


c—__ 


ERS ne tHe. 
ed en ESE 


in t; 
information in this caſe would imply an opinion that ſuch tor : 
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a proceeding is puniſhable as a crime. Now, there 1s 10 
inſtance even of an indictment for. it. 'There 1s 'great 
tenderneſs in granting informations in matters of election. 
How many inſtances do we recollect of mayors acting 3s 
returning officers after there has been judgment of o:jier 
againſt the mayor under whom they derived their title, 
as at Wigan, Marlow, Carmarthen, &c.? Yet no 
formation has ever been granted in ſuch a caſe. For the 
civil injury,, when a corporator has been improperly It 
' moved, there is a ſpecific remedy by a mandamus, and al 
_ aQtion for a falſe return, Where a perſon, not intitled, 
jatrudes, he may be removed by an information in the 
nature of quo warrants, and fined for his uſurpation. 1t yo! 
would proceed criminally, prefer an indictment. T6! 
is. more proper for a precedent. But how is corrupt 
proved ? For the application, the belief of corrupt mY 
tives is ſworn to, but the defendants poſitively deny the 
motives ſo imputed to them. The former reſtorations i 


(a) Rex v. Hann, T. 5 Geo. 3. 3 E, 2 Geo. 3. 3 Burr. 1317» 
Burr. 1716. S. P, Rex v, Williams, ER 


s 


ag 
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not go upon the merits. 'The queſtion, whether non- 7 78 I. 
reſidence 1s a cauſe for disfranchiling a capital burgels, \ ; 
(which was the ground of the' amotions complained of,) The King 


ny has never yet been tried. It 1s now clear that all the yank 
* capital burgefſes are of the council, yet, on the returns DAVIE, 
1y- to the different mandamuſes, that was diſputed, and the 
ng contrary maintained -on the part of the proſecutors ; 


though they, being poſſeſſed of the charter, knew it to be 
ſo {+121], TI think the rule muſt be diſcharged. 
WILLEs, and ASHHURST, Jr/tices, of the ſame opinion. 
BULLER, Fuftice, —W hen corporators combine, and cor- 
ruptly proſtitute their office to election purpoſes, I agree 
that ſuch a caſe 1s a proper ſubject for an information. 
But the corruption ſhould be made out. 'Dhe defendants 
here poſitively deny the particulars of the charge, and the 
queſtion concerning non-reſidence has never yet been de- 
cided. The defendants ſwear they beheve it to be a ſolid 
ground of amotion.; that they have uſed every means to 
bring it to a determination, but hitherto without ſucceſs. 
As zhat point is yet undetermined, I ſhould think 1t would 
mo- be improper to ſuffer an information to go. 

L"I41 The rule diſcharged, 


a; [+121] Sypra, p. 182. note [19]. 
a); eh COPE? 
Pon The KiNG againſt Lord GEORGE GORDON. Monday, 
by be &t CDs 
7% AN indictment for high treaſon having been found againſt A perſon in- | 
<p *> Lord George: Gordon, the Attorney General moved, difted for high 


_ in the laſt term, (on Saturday, the 11th of November,) SOR 4 0 
nh WR #2 2 rule upon the ſheriff of Middleſex, to deliver to the copy of the 
| proſecutor a liſt of the jurymen he intended to return on indiftment 
the panel, in order that the. proſecutor might be enabled and liſts of the 
to deliver ſuch hiſt to the priſoner, (according to the pro- thr" ance for 
viſion of the ſtatute of Queen A7ne (a),) at the ſame time een haps 
eſter with the copy of the indictment. He ſaid, this ſcemed jurymen who 
the only method of complying with the meaning of the are to be re- 
ſtatute. "The words are, "That a liſt of the witnefſes that WITH on the 
ſhall be produced on the trial, for proving the indictment, Het: Dons! 
fy re- _ of the jury, mentioning the names, Wc be deliver- arraignment. 
"od an : to the party indifted, ten days before the trial. This, rote? is high 
1titled, e ſaid, had been conſtrued to mean, before the arraign= <210n to at- 


= o . = tempt hwy in- 
ine o ; . . F . 
-n the ; nt [1], and, as there 1s no ifluc till arraignment, there timidaiion and 
If you 


That 


| can violence, to 
compel the repeal of a law. —The ſtatute of 14 Car. 2. /. 1. c. 5. $ 2. is not repealed 
y1iW.& M. ſef. 2. c. 2.4 1. art. 5.—A witnels is not obliged to anſwer whether 


ruption £18 a Roman Catholic, —Copies of the journals of parliament are evidence. 
pt mo | | . ES 
ny the (#) 7 Aan. c. 21, 4 11. was to be given, five days, at leaſt, 
ns did [1] By the ftatute of 7 Will. 3. before the priſoners ſhould be 2r:ed, 


got f- 3- Of which that of 7 Arn. is but in order to enable them to adviſe with 
| an extenſion, a copy of the indictment counſel thereupon to p/ead and make 
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CASES IN HILARY TERM 


can be no jury, ſtridtly ſpeaking, becauſe no jury pro, 


ceſs can be awarded till iſſue joined, 


Lord GEORGE was this day tried at bar. The india. 
ment was for levying war againſt the King. "The manner 
Norton opened 
the inditment. "The Attorney General then ſtated the 
caſe, and produced the evidence for the Crown ; the wit. 
neſſies being examined in their turns, by the different 
counſel concerned for the proſecution, viz. the Attorney 
General, the Solicitor General ( Mansfield }, Bearcroft, Le, 
Kenyon then opencd the 
caſe on the part of the priſoner z after which, £Zr/Þine, his 
other counſel, told the court, he meant to reſerve his 
addreſs to the jury, till after the evidence for the priſoner 
had been gone through : He faid there was a precedent 
for this, in the State 'Frials (a). Lord MansFIELD, upon 
this, told him, that, as far as he was concerned, he 
jhould be glad to hear him at any ſtage when it was moſt 
defirable to himielftz and the Attorney General declared, 
part of the pro- 
'The evidence was then produced ; and Erfeine 


The Kins 'Fhe rule was granted [2]. 
againſt 
Lord 
6s ky — io in which the triai proceeded was this. 
Howorth, — and Norton, 
that no objection would be made on the 
Tecution. 
| having obſerved upon it, the Su/icitcr General rephied. 
L 592 3 


The caſe, on the part of the protecutton, was; That the 
priſoner, by afſembling a great multitude of people, and 
encouraging them to ſurround the two houſes of parltameni 
and commut difierent acts of violence, particularly burning 
the Roman Catholic chapels, had endeavoured to compel 


the repeal of an a&t of parliament (3). _ 


their defence. 'This mui have meant 
five days before arraignment, becauſe 
the priſoner pleads 7;/7arter upon the 
arraignment, _ Ng 

[2] This proviſion in the ſtatute of 
Queen - Arne, was not to take effect 
till after the death of the late Pre- 
tender ; and this was the firſt inſtance 
in which a perſon indicted for high 
treaſon had been intitled to the benefit 
of ir. The rule was drawn up in the 
following words ; | 

M1DDLESEX., © It 1s or- 

The King againſt f dered that the 
George Gorden, Eq; þ ſheriif of Mid- 
commonly cafled Lord \ d!:/-xdo forth- 
George Gordan. with deliverto 
Mr. Chamberlayne, the ſolicitor for the 
proſecutor, a lift of the jury 70 be re- 
turned by him, for the trial of the pri. 


ſoner, mentioning the names, profeſ- 


fons, and places of abode, of fach | 


Lord 


Jurors, mn order that ſuch liſt may bz 


delivered to- the priſoner, at the fame 


time that the copy of the indictment 
is delivered to him. — On the motion 
of Mr. Attorney General, =By the 
Court.?? | | 
Immediately after this rule was 


pronounced, Erſkine moved, that the 


pitfoner might have counſel affgned 
to him, that Xcnpor and himſelf ſhouid 
be affigned, and that they might have 
free acceſs to him at all reaſonable 
hours, according to the proviſions of 
7 Will. 3. c. 3. $1. Buller, Juſtice, 
doubted whether this application ovght 
not to be made by the pritoner him- 
ſelf, at the bar, the words of the {ta- 
tute being, <* Upon his or their 1t- 
«& gueſt; but, the Artbrney General 
conſenting, the motion was allowed. 
(a) Du, | 


(5) Viz, 18 Geo, 3. Co 60, 


rn 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. 


Lord MaNsSFIELD, when he began to ſum up the evi- 
dence, ſtated to the jury, that it was the unanimous 
opinion of the court, that an attempt, by intimidation and 
violence, to force the repeal of a law, was a levying war 
againſt the king 3 and high treaſon. He requelted that he 
might be corrected, it his notes ſhould be deficient in auy 
part, by thoſe of the other Judges, and of the jury; and he 
concluded by telling the jury, that if the ſcale ſhould hang 
doubtful, and they were not fully ſatisfied of the priſoner's 


him. . | 
 Thetrial laſted from eight in the morning, till a quarter 
after five of the morning following. "The jury wichdrew 


his x . ; 
his for ſome time, and then*brought in a verdict of acquittal. 
ner Lord MANSFIELD, and the other Judges, continued on the 


bench the whole of the time, tiil the jury retired. 
Some points of law, and of eyidence, aroſe, in the 


Don | : 

ke courſe of the trial. 

10ſt 1. It was contended, by the counſel for the priſoner, 
ed, that the ſtatute of 13 Car. 2./. 1. c. 5.—(By which it is 


enacted, 'That not more than twenty names thall be figned 
j any petition, Wc. to the king, or either houſe of par- 
iament, for any alteration of matters eſtabliſhed by law, in 


the church or ſtate, unleſs the contents thereof be previouſly 
FP approved of, in the manner therein mentioned ; and that 
tent no perſon or perſons ſhall repair to his majeity, or both, or 


hg E cither of the houſes of parliament, upon pretence of de- 
& Jivcring any - petition, &'c. accompanied with exceſhvye 
number of people, nor, at any one time, with above the 
number of ten perſons, on pain of incurring a penalty not 
exceeding Loo /. and three months impriſonment (c),)—was 


declares, © 'That it 1s the right of the ſubjeCts to petition the 


ment king, and that all commitments and proſecutions for ſuch 


petitioning are illegal (4).” But Lord MansF1ELD, in his 
direCtions to the jury, ſaid, he had never before heard it 


ke | tuppoſed, that the a&t of Car. 2. was repealed ; and that 
* he it was the joint and clear opinion of the whole court, that 
oned the bill of rights did not mean to meddle with it at all ; that 
hould | neither 7ha?, nor any other act of parliament, had repealed 
have | Kt; and that it was in full foree. FE, 
nable ' 2, Some of the witnefles for the crown had given in evi- 
ns of dence, that Lord George, in addreſſing the crowd, either at 
wo Coachmaker's Hall, or in the lobby of the Houſe of Com- 
4 mons, had alluded to what had paſted in Scotland, at the 
« ita time when it was in agitation to extend the benefit of the 
—__— proviſions of the ſtatute of 18 Geo. 3. c. 60. to the Roman 
eneral Catholics in that country, and had ſaid z © 'The Scotch car- 
ed, | . «© ric. 


(c) $2. | (4) 1}. & M. ef. 2. 2.5 1. art. & 
BR 4s wh 


virtually repealed by that article in the bill of rights which 


392, 
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guilt, they ought to lean to the favourable fide, and acquit | 
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aL AECSICRISCES RETEz- 
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| IN 
«64 A 1781. & ried their point, by firmneſs and fteadineſs ;” © The of t 
my Ly © Scotch had no redreſs, till they pulled down maſs-houſes”” tent: 
4388 The King Or © When the Scotch pulled down maſs-houſes, they had trial 
; of Ji againſt &« redreſs.” The Attorney General then offered to call wit. to i} 
L008 Lord neſſes to prove, that maſs-houſes had actually been de- tries 
Wes. GeorGE fſtroyed in Scotland, This evidence was objeCted to, as not part 
wt. w44 GorDON. having any relation to the preſent enquiry, or the conduct oy 
"(+ [4,8 | of Lord George, and therefore irrelevant, and inadmiſſible, = 
4488 But the court over-ruled the objeAtion, on the ground, that | licit 
hl the evidence offered would ſhew what it was that Lord fie} 
George had referred to, and held out as an example, and K 


that it was matter of fact which had an aQtual exiſtence. 

3, A witneſs being aſked, on the croſs-examination, if 
he was a Roman Catholic, the queſtion was objeCted to ; 
and the court ruled, that he was not obliged to anſwer it, 
betauſe if he were to ſay he was, his declaration would be 
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evidence againſt him, and might ſubject him to penaities. and 
} 4. Sworn copies of certain entries in the Journals of the Jer 
if Houſe of Commons, were produced, and read as evidence, and 
l | on the part of the crown, without being objected to [3]. wit 
(LIB [3] TI, therefqre, preſume, that and Lord MansrlisLD ex- - Ent, 
BS ſworn copies of the journals of parlia- prefs!y ſaid, that copies of the | 594 ] mira 
' | Wl ment, are clearly evidence; though I journals are evidence [+122], | capt 
RAY have known it diſputed. It 18 a ge- and taat he particularly remembered and 
LOUD nera] notion, tiat copies of nothing but tier being admitted on .a trial at bar, 
Hh + 1g _—_— . . © 4 4 l falſe 
Uh" records are admifſivle [>], if the ori- in a cauſe i which he was leading ws 
bn 1; ginals exift ; and I remember a motion counſel fur the late Sir Watkin Williams po 
BE by Dunning, in M. 12 Geo.:3. (27 Nov. Wynne, againſt Middleton, the ſheriff ot. 
19 1771,) for a rule on the Zaft India of Denbigh/hire, on an action for a falſe cÞae! 
I! ; Company, to ſhew cauſe, why they return. That Mr Or/flow, then Eder 
"i ſhould not permit their original transfer ſpeaker of the Houſe of Commons, mon 
i books to be produced, on the ground made a point with his Lordſhip, that 17th 
that coptcs from them could not be read. the copies ſhould be offered m evidence, pref] 
He, on that occaſion, ſtated the princi- though nothing would have been {o upo1 
ple 'to be what I have juft mentioaed, eaſy m that cate as to produce the ort- cour 
and faid there had been many nonſuits ginal journals. The court added, that DL 
_ for want of producing the original jour- the reaſon 9b inconvententi, for holding Bris 
nals of the Houſe of Commons, But it not neceſiary to produce records, ap- Fen 
the court denied the rule to be as he plied, with {till greater force, to ſuch and. 
ſtated it, and mentioned ſeveral in- public books as the transfer books of capte 
ſtances where copies of matters, not of the Ef? India Company + for the utmot? dare 
' record, are admiſſible ;, as copies of confuſion would ariſe, if z4ey could be pend 
court-rolls, of pariſh-regiſters, Sc. tranſported to avy the moi dtitant part were 
TE of nece 
[12>] Lord Che ſays, © The journ- © pomnted, or to . be appointed for ting vo 
« a)s of the Houſe of Commons are re- «© Commons? Houſe.”? That the clert's s h 
«© cords, The book of the clerk of the book means the journals, is clear from not ] 
« Houſe of Commons, which is a re- ſeveral old entries. Fourn. H, of Cc Jfoun 
&« cord, as it is affirmed by aQ of par- 25th Feb. 1623-4. vol. 1. p. 673- cd, * fuch 
« liament in anno 6 H. 8. c. 16.” 2. 1 March, 1623-4. ib. 676. cl. b direc 
4 Inft. 23. The words of the a&t to 12 March, 1623. 76. 683. col. 2. 


ct, 
[+122] Vide Tones v. Randell, Þ f 
BR, H. 14 Gee, 3. Coup. 17. 


which he refers, are, © Except the 
« ſame be entered of record in tie book 
« of the clerk of the parliament, ap- 
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* tries in the transfer books, which the 


MN THE TWENTY-FIRST YEAR OF GEORGE III. | 


of the kingdom, whenever their con- 
tents ſhould be thought material on the 
trial of a Tauſe. The rule granted was, 
to ſhew cauſe why copies of thoſe en- 


The corre& principle, 
therefore, ſeems to be as 
laid down by Lord Holz 
in a caſe of Lynche v. 
Clerke, wiz. © That, 
© wherever an original 
* 7s of a public nature, 
« and would be- evi- 


party meant tO make uſe of, as relative 
to the matter in diſpute, ſhould not be 
taken, and read in evidence at the trial ; 
the rule to be ſerved both on the ſo- 
licitor for the Company, and the oppo- 
fte party» 


x 


« ſworn copy thereof 


Lz Cavux againſt FDex. 


HE defendant was captain of a letter of marque called 
the Enterprize, and, being on a cruiſe, fell in with, 
and took as a prize, a trader called the Bee, belonging to 
Jerſey, of which one Fainton was captain, Robine ſupercargo, 
and Le Caux, (the preſent plaintifi,) ſecond mate. "They, 
with others belonging to the Bee, were removed into the 
Enterprize, and brought to England ; and the court of Ad- 
miralty reſtored the ſhip and cargo, and condemned the 
captor, in coſts and damages. Aﬀter this, Fainton, Robine, 
and Le Caux, brought ſeparate ations of treſpaſs and 
falſe impriſonment, againſt Eden ; to which he pleaded zhe 
general iſſue ; and they all ſtood in the paper of cauſes to 
be tried before Lord MANSFIELD, at the vittings after z- 
chaelmas Term, 20 Geo, 3; Fainton v. Eden & Robine v, 
Eden, by ſpecial juries, and Le Caux v. Eden, by a com- 
mon jury. Hainton v. £den came on firſt, on Friday, the 
17th of December 1779. The counſel for the plaintiff 
prefled, that the jury might be, direCted to aiſeſs damages 
upon a4 caſe to be made, ſubje&t to the opinion of the 
court, Lord MansFiELD. ſaid, he thought the aCtion a 
new attempt, which, if it ſucceeded, would deftroy the 
Britiſh navy. If an aQtion at law ſhould lie, by the owners, 


and every man on board a ſhip taken as prize, againſt the 


captor, and every man on board his ſhip, no man would 
dare to take a iy. He thought a doubt made, and the 
pendency of ſuch a queſtion, eſpecially if large damages 
were given, would haye very bad effects, and obſtruct the 


| neceſſary operations of the ſea-ſervice z and, being clearly of 


Opinion, that no ſuch a&tion had eyer been ſuſtained; that 
he himſelf had frequently ruled that ſuch an ation would 
not lie z and that, upon principles of law, convenience, and 


Jound policy, and alſo +upon the authority of precedents, 
* fuch an action could' not be maintained, he refuſed to 


diret the jury to make a caſe, or find a ſpecial ' ver- 
Fict. The plaintiff might move for a new trial; the 
KS. | We | ___Jwy 


F< dence,” 3 Salk. 154. 
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« dence if produced, an immediate 


will be evi 


\ Wedneſday, 
2ih Feb. 


An ation will 
not lie at com- 
mon law for 
falſe impriſon- 
ment, where 
the impriſon- 
ment was _ 
merely in con. 
ſequence of _ 
t:king a ſhip 
as prize, als 
though the 
{hip has beer 
acquitted, 


BD 
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1781, jury might find a ſpecial verdi&t, if - they choſe { 
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Les Caux Which they did. Robine v. Eden ftood next in the paper, 
againſt and came on immediately after; when the counſel for the 
Evptn. plaintiff combated the opinion Lord MansrieLD had given 

in the former cauſe with great warmth, and earnei\\y 
_ prefled the jury to find for the plaintiff. Lord Maxs. 
FIELD adhered to his former direction, which the jury fol. 
lowed, and found for the defendant. Le Caux v. Ede 
ſtood lower in the paper, and did not come on till Wednef. 
day, the 22d of December. Lord MansFIELD, underſtand. 
ing that the counſel for the plaintiff perſiſted ſtrongly that 
the action lay, and, inſtead of moving for a new trial, 
meant to tender a bill of exceptions, told them, he would 
conlent to a ipecial verdict. He mentioned his opinion to 
the jury, and faid, as to that point, it was agreed by both 
Parties, that they ſhould find a fpecial verdict; therefor: 
they were to afleſs damages, {uppaling the aCtion to lie. 
The jury, who had heard what had paſſed in the other 
two caules, had probably formed a judgment of their own, 
and they found for the defendant. 'Fhey were again told, 
it was agreed they ſhould find a fpecial verdict, and affeſs 
damages for the piaintitf, and they were fent back. At laſt, 
with great reluctance, they found one ſhilling damages. 
'The ſpecial verdict ſtated as follows: - 

<« On the 29th of Oftber x778, the plaintiff was the 
« {econd mate on board a certam ſhip or veffel called the 

& Bee, of which [PFainton was then maiter, and, as ſuch 

« mate, the plaintiff on that day was procecding on a cr- 

& 74in voyage, 11 the ſaid ſhip, from certain parts beyond 

« the ſea, to wit, irom the haroour of Paſpibiac, m the bay 

© of Chaleurs, on the coait of Conada, to the ifland of Jer- 

« ſoy. "The deſendant was, on the ſame day, captain or 

[ 596 } © commander of a certain fhip of war, or letter of marque, 

NN Rs & called the Enterprize, and was then cruiſing on the high 
&« feas, and, on the ſame day, attacked, and, after ex- 

& amining all the papers, and documents, relating to, or 

& any wile reſpecting, the' ſaid flyp the Bee, her owners, 

« cargo, and deſtination, ſeized the ſaid ſhip the Bee, as 4 

« prize, and cauſed the plaintiff to be removed, together 

with others of the men, out of her, to and on board the 

« Fnterprize, and kept and continued him on board therc- 

« of, until her arrival in England. A ſuit was thereupon 

& commenced, in his majeſty's High Court of Admiralty of 

« England, by John Fiedtt, who claimed the faid ihip, 

&« called the Bee, and all the goods, wares, and merchan- 

« diſes, therein laden at the time of her being ſo taken 

&« and ſeized, and, on the 4th of March 1779, the Right 

Worſhipful Sir Fames Marriot, &c. condemned the de- 


fendant, the captor, .in co/ts and damages, and veſereng 
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&« the ſame to the Regiſter of the ſame court, taking to his 1787, 
« aſſiſtance two merchants, who were to make their re- 
« port thereon. The Regiſter afterwards made his report [s Caux 
« as. follows.” 6:f againft 
_ (The report, which was ſet forth in hec verba, containgd Epix. 
allowances under different articles; viz. for the paſſage of 
paſſengers, for the ſailors wages from the time of the cap- 
ture till their arfival in Jer/ey, ; for their expeaces in the 
intermediate time; a particular ſum to two of them who 
had been carried to France, and detained as prifoners, at ſo 
much per moth during their ſtay there ; for the captain's 
expences 3 for ſundry ſhip's materials miſſing ; for repairs 
to the ſhip z for Robine's Recs ; for the loſs of part, an4 
damage done to the reſt, of the cargo, and the diminution 
in the produce, by the loſs of the market ; for demurrage ; 
for intereſt on two bills of exchange ; for inſurance on the 
ſhip, freight, and remaining part of the cargo, from Eng- 
land to Ferſey ; for commithon on the yalue of the {hip and 
cargo z a r the expence of the reference.) 
 & 'The ſaid 1thip called the Bee, hath been reſtored to the 
&« ſaid Fohn Fiott.” ; | 
This caſe,—(together with rules which had been ob- 
tained for new. trials, mm the two other cauſes, on the 
ground of miſdireCtion,)—was twice argued : once in latt 
lichaelmas Term, on Tueſday, the 14th of Nov. by Cowper, 
for the plaintiff, and Lawrence for the defendant z and 
2pain, this day, by Dunning, for the plaintiff, and Lec, 
for the defendant. NY 
The ſubſtance of the arguments of the counſel, on bot [ 597 J 
occaſions, was as follows. WS 
For the plaintiff, — 1, It was proved by the plaintiff, that 
the detendant took him by force, from a fituation in which 
he was following his lawful employment. Primd facie, 
this was, unqueſtionably, a treſpaſs and afliult. Nor will 
the mere circumſtance of its having happened at ſea, make 
any difference z for ations are, every day, brought, and 
ſupported, for treſpaſſes and affaults at ſea. The defendant, 
therefore, muſt now inſiſt, as he did at the trial, that he is 
not liable to this aQtion, becauſe the ſhip was taken as prize; 
and this, although it has been decided, by the ſentence of 
the court of Admiralty, that ſhe was not lawful prize, and 
that he was not entitled to take her. 'The ground of the 
defence muſt be, that, on principles of policy, or ad- 
judged caſes, there is either no civil remedy for the aſſault 
and impriſonment of a- perſon taken on board a ſhip ſeized 
as prize,» or, 1f there is, that the proper and excluſive tri- 
bunal for giving redreſs, is the court of Admiralty, and 
that the plaintiff either has received, or may receive, a 
compenſation there. "The ſuppoſed reaſon of policy againſt 
ſc action, is the inconvenience to the naval ſervice, if a 
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CASES IN HILARY TERM. 


captain, and all the officers and failors, of a ſhip 'of war, 
were expoſed to fimilar aCtions, at the ſuit of every fajlor 
and paſfenger on board- every ſhip ſcized by them as prize, 
This argument may, perhaps, be fit to be addrefled to the 
legiſlature, but cannot operate here. It is a well known 
maxim, that, for every injury, there muſt be a remedy. It 


_ will hardly be contended, that an aCtion will not lie for 


wanton acts of cruelty and violence, exerciſed on the oc. 
caſion of taking a ſhip as prize z and, if it wil he in any 
cafe, how is the line to be drawn ? Beſides, 'the argument 
of policy, ſuch as it is, does not apply m the prefent in. 
ſtance; becaufe this defendant is captain of a letter of 
marque, who aCts voluntarily, for his own 'private profit, 
and that of his owners ; not, as oſhcers in the navy, under 

ublic compulfive authority. As to the other ground, that, 
if there is a remedy, it muſt not be fought in a court of 
common law, but in the court of Admiralty, the incon- 
venience will be juft as great before that judicature, for the 
fame multiplicity of ſuits may arife there. 'This inconve- 
nience, however, is, in a great meaſure, imaginary, fince 
aCtions will feldom be advited, or brought, unleſs where 
there has been a real and material injury, and ſubſtantial 
damages are likely to be recovered. But, how is the ex- 
cluſive juriſdiction of the Admiralty court to be ſupported ? 
and docs it not rather feem that they have no coaufſance of 
the ſubject-matter of this aCtion ? 'There cannot be pro- 
duced an inftance where they have taken upon them to af- 
ſeſs damages for aſſaults, impriſonment, or any injury 
done to the perſon. In the cafe of Ravs v. Hafſard (a), the 
aCtion was treſpaſs for taking the ſhip, not for the impri- 
fonment of any of the crew. $0, in the preſent caſe, the 
allowance has only been for the loſs of the voyage, damage 
to the cargo, loſs of time, expences, and wages z not for 
being forced on board another ſhip, expoſed, perhaps, to 
the dangers of war, or unhealthy climates, &c. Indeed, 
how can the Admiralty court attempt to eſtimate thoic 
perſonal ſufferings, and affeſs a compenſation for them, 


- without the intervention of a jury, in whom that difcre- 


tionary juriſdiction is, by the law of England, peculiarly 
veited? Had the ſhip been condemned as lawfyl prize, 


priape the ſentence would have been a bar to this action, 
| be 


cauſe, in that eaſe, it would have appeared, from the 


ſentence, that the defendant, in taking the ſhip, of which - 


the impriſonment of the men 1s a neceffary conſequence, 
had done nothing but what he had an authority for, by bs 
letter of marque. But, as the caſe 1s, he is to be confidered 
as being in the ſame ſituation with a ſheriff's oihcer, who 
arreſts one man, upon proceſs againſt another. Of the 


coſts and damages actually afſefſed by the Admiralty court 


(a) Vide infra, p. Eqz. 
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*1 this caſe, there is no part allowed to this plaintiff, nor 
« there any method by which he could compel a diſtri- 
bution, or the payment of any ſhare or proportion to him. 
E it not abſurd to ſuppoſe, that, in any caſe, in a ſuit in- 
Kituted by the owner of a veſſe] to recover her from the 
captor, together with his damages for the detention, the 
court of Admiralty ſhould inveſtigate and apportion the 
damage ſuſtained by every individual in the ſhip, from the 
impriſonment ?—2. If we were to ſuppoſe the excluſive 


$98 
I781,. 


—— — 
Le Cavx 
againſt 
EDEN. 


juriſdiction of the Admiralty to exiſt, {till, as the plaintiff | 


kas ſhewn a primd face treſpaſs, the ſpecial matter of the 
capture as prize, ought to have been pleaded by the defend- 
ant, in order to ouſt the juriſdiction of this court, and it 
cannot be taken advantage of on the general iſſue. 

The counſel for the defendant,—1. Stated this to be a 
caſe where nothing had been done but what was barely ne- 
cefſary for the purpoſe of bringing the veſſel into port, in 
order that the regular enquiry might be made, whether ſhe 
was, or was not, lawful prize. 'They did not deny that 
the taking was a treſpaſs, for which there was a remedy, 
but they inſiſted, that it was ſo circumſtanced as not to be 
conufable any where but in the court of Admiralty. What 
might be the caſe if the captors were guilty of wanton 
abuſe, and unneceflary ſeverity, as nothing of that ſort had 
happened here, there was no occaſion to enquire ;— 
(though Lee faid, he did not at all admit, that, even in ſuch 
a caſe, an aQtion at common law would lie.)—Compen- 
ſation is due, if any injury has been ſuffered, but, as the 
original queſtion was, ** prize or no prize,” both that, and 


all the neceſſaay conſequences of the capture as prize, be- 
longed ſolely to the juriſdiction of the Admiralty court, 


and could only be enquired into there. It is as much a 
treſpaſs to take a man's ſhip, as to take his perſon : Now, 
when goods, ſuppoſed to be enemy's goods, are found on 
board a neutral veſſel, the goods only are liable to cap- 
ture [0 1], yet, as it is neceſſary to ſecure the veſſel in or- 


[ 599 Þ + 


der to bring the goods into harbour for condemnation, the 
owner cannot maintain an aCtion 'for taking the ſhip, al- 


though the goods ſhould be proved to. be neutral, but the 


Admiralty court, in ſuch a caſe, would allow damages for 


the detention of the ſhip [07 2]. By parity of reaſon, why 
ſhould they not for the detention of the perſon ? To ſe- 
parate the queſtion of **© prize or no prize,” and that con- 
cerning the incidental damages, would be to divide, be- 
tween two different juriſdictions, the ſame entire tran- 
lation, 'There are many authorities which eſtabliſh the 
polition, that, where the original or principal matter is not 
conuſable at common law, neither are the conſequences ; 


"3 Co. 53% Cro, El. 685. Carth. 398. 2 Keb. 360. 


1 Lev. 


[EF 1] Salucci v, Fobrfon, B, Re H, 25 Gro. 3. [IF 2] Woid. 
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Juriſdiction over ©« contracts, pleas, and 'quereles upon the 


' 1 Roll. Rep. 250. and. 3 Blackft. 106, 109,—2, With re- 


:- plaintiff has failed in proving his caſe, and ought to have 
ſubmitted to a nonſuit. | | Fi 


perſonal injury might be ſtated in anſwering them. In the | 
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1 Lev. 243. 2 Lev. 25. Molloy, Lib. 1. c. 4. $32. þ. 14: 
Living fion vi Mackenzie, at Guildhall, before Lord Maxs- 
FIELD, 10 Geo. 3.—(Lee cited that caſe from 4 note of his 
own.)—As queſtions concerning prizes chiefly ariſe he- 
tween foreigners and Briti/h ſubjeCts, it is highly EXPE« 
dient that they ſhould be decided according to a law, not 
municipal and peculiar to this country, but generally 
known and adopted. In almoſt all the treaties between us 
and foreign ſtates, 1t 1s ſtipulated, either expreſsly, or by 
implication, that all matters relative to prizes ſhall be de- 
termined in the Admiralty court. "There is, for -inſtance, 
an expreſs article to that effe&t, in the treaty of 1699, be- 
tween Great Britain and Denmark, (Art. 35.) Another 
»dvantage ariſing from the juriſdiction of the Admiralty 
court 1s the expedition of the deciſion ; for by the rules of 
that court a cauſe can. hardly laſt beyond a month. If 
foreigners were obliged to ſue at common law, they could 
very rarely remain in England, with their witneſſes, the 
neceflary time for the final determination of their cauſe; 
But the great convenience 1s, that all parties concerned 
may join in one libel, whereas, if the aCtion at law could 
be ſupported, the coſts alone of the numberleſs ſuits to 
which every individual among the captors would be expoſed, 
would, independent of damages, be ſufficient to deter every 
man of common prudence from entering into the ſervice: 
It would certainly, with regard to privateers, and letters 
of margue, have the effect of a prohibition. It may be true 
that this plaintiif was not a party to the ſuit in the Admi- 
ralty, but he might have been, or any of the perſons in- 
tereſted might have ſued on behalf of himſelf and all the 
reſt. An inſtance of a libel of that ſort may be found in 
the printed appeals, in the year 1764, in the caſe of the 
thip Le Vigilant. "Though, perhaps, no direCt caſe can be 
mentioned of an affelment of damages in the Admiralty 
court, eo nomine, for the perſonal injury of impriſonment, 
yet the 6th and 7th ſtanding interrogatories exhibited in or- 
der to aſcertain the damages are ſo general, that any ſort of 


4th Inflitute, 134. it is laid down, that the Admiralty has 


<« fea,” which laſt expreſſion ſeems to include perſonal | 
treſpaſſes z' and the ſame doCtrine ſeems to be recognized in 


gard to the plea, the facts which come out, upon the plain- 
tiff's own caſe, ſhew, that this is not a treſpaſs at common 
law, and, therefore, the general ifſue is ſufficient ; the 


Lord MansF1ELD did not go into the argument at largez 
but adhered to the opinion he had ſo repeatedly and pe- 
13 AS remptorilys 
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remptorily given at Nif Prius ; and probably thought it 
more decent to leave the diſcuſhon of it to the other 
11dYes. , 

| Wits, Fuſtice, —Under all the circumſtances of this 
caſe, as ſtated in the ſpecial verdict, I am of opinion, that 
the action is not maintainable. I may perhaps go upon 


narrower ground than the reſt of the court, but the rule 


| would lay 'dewn is, that, where the injury is the ne- 
ceflary and natural conſequence of the capture, the court 
of Admiralty has the fole and excluſive juriſdiction. "The 
caſes cited go to eſtabliſh that principle. I muſt decide 


againſt 
EDEN. 


[ 6or } 


upon the facts as found by the verdict, which are mere- 


| ly, that the ſhip was ſeized as prize by the defendant, 


and that he cauſed the plaintiff, together with others of 
the crew, to be removed from thence into his own ſhip, 
and kept him there till their arrival in Zngland. Nothing 
appears to Fave been done which could have been avoided, 
conſiſtent with the ſeizing the ſhip as prize. I will not 
ſay there may not be caſes where this court would have 
a concurrent juriſdiction 3 if, for inſtance, perſonal ill- 
treatment ſhould be uſed, not the neceflary effect -of the 
capture. Suppoſe the ſhip were condemned as lawful 
prize, but that ſome of the crew had been ufed with un- 
neceflary cruelty; I do not know whether, in ſuch a 
caſe, the Admiralty would take conuzance of the injury, 
though it is very remarkable, that no action at law has 
ever been brought. However, that diftculty does not ariſe 
here, It is ſaid, there is no jury, in the Admiralty court, 
to: aſſeſs damages for a perſonal injury, but I fee no rea- 
ſon why that court ſhould not judge of ſuch myuries, as 
well as of thoſe which affect property. "They have an ade- 
quate method of aſcertaining the damages, by reference 
to the Regiſter, who may call in the aſſiſtance of affeſ- 
fors. "There is nothing in the ſuppoſed difficulty of ap- 
port:oning the damages. Why may not 1007. be afſefled 
to one man,. and 1s: to another ? "There has been ſuch 
an apportionment in this very caſe. If there 1s a remedy 


in the Admiralty court, that is ſufficient ; and it is cer- | 


| tamly a preat advantage, that the parties, there, can all 


join in one libel. It would be of the moſt dangerous con= 


lequence to the ſea-ſervice if ſuch an aftion as this could 


be maintained. 
ASHHURST, Fr/lice,—The circumſtance of no aQion 


having ever been brought is almoſt deciſive, that it has 


been the general apprehenſion, that no ſuch aQion will 


lie; for the occaſions, in time of war, have been innume- 


rable. The inconvenience of entertaining ſuch cauſes would 
be intolerable ; becauſe every individual in the' captured 
thip might bring a ſeparate action againit every man m 
the crew of the veſſe} making the capture, 'The caſe in 
£5 "4 OT” i 1 Levinz 
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1 Levinz goes on good and ſolid grounds. It is unney 
ceffary to go into all poſſible caſes, or to ſay how it would 
be, if unneceſſary perſonal cruelty were exerciſed ; hut, 
where the * Admiralty court has juriſdiction of the original 
matter, it ought alſo to have juriſdiction of every thing 
neceſſarily, inctdental. | v 

BuLLER, Fuftice,—* The queſtion on this ſpecial ver. 
dict, as it was ſtated by Mr. Dunning, is a plain broad 


_ queſtion 3 namely, whether an aCtion at common law can 


944+ 


[t12g] Lite. 4 108. 2 Ld. Rayon. 


be maintained for an impriſonment on a capture at ſea as 


prize; and, as it is of general importance, I have taken 


all the pains I could to look into the books. ; 
© There is no caſe in which it has ever been holden, 


' that ſuch an action would lie; and, if it could be main- 


tained, there are, in every war, ſuch frequent ,opporty- 
nities for it, that it muſt have happened in every day's 
practice, or fome inſtances, at leaſt, muſt have been in 
the memory of thoſe who have had long experience in 
Weſtminſter Hall ; but there is not the ſmalleſt trace of 
ſuch a, determination, or even dium, in any court in 
England, | 

© An univerſal filence in Weftminfer Hall, on a ſubject 
which ſo frequently gives occaſion for litigation, is a ſtrong 
argument to prove that no ſuch aQtion can be ſuſtained 
[+ 125]. 

© But the caſe does not reſt on negative uſage only; 
for there are a current of authorities, from the time of 
Queen £#1izabeth, to the preſent time, all of which agree, 


that the Admiralty has juriſdiction, not only of the quel- | 


tion, 4 prize or not prize,” but of all its conſequences: 
and many of them agree, that the Admiralty has zhe /ol: 
and excluſive juriſdiftion, and that the courts of common 
law have no juriſdiction at all of ſuch queſtions. 

© The caſe moſt in point with the preſent is that of 
Rous v. Haſſard & & contra, argued at the Cock-pit, on 


| the 22d of March 1749, and determined by Lord Chif | 


Fuſlice Les, on the 2d of April 1750. 
© 'The circumſtances of that caſe were theſe : Rous, 
having a letter of marque, on the 18th of December 1741) 
Aeized a ſloop called the South King flown, or Paon, as 
prize, and afterwards libelled againſt her as prize mn the 
Admiralty court in South Carolina. She was claimed by 
a third perſon, as French property, (the war then being 
with Spain,) and the Admiralty court acquitted the {hp 
and cargo. Then, an aCtion of zreſpaſs was brought 
againſt Rows, in the inferior court of Common Pleas at 
Newport in Rhode Iſland, for taking the floop, to which 
he pleaded © not guilty [1],” and there was a verdict 
Y f Y againſt 
[1] «© Captain Rows, according '® 
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4 againſt him, with 8000/. damages and coſts, On an ap-2 7=- gx 
| . * 12 / » 
n peal and croſs appeal to the ſuperior court of judicature __ z 
$ at Newport, the verdict and judgment in the inferior court 1.x Cavx 
l were confirmed. Then, there was an appeal and croſs ag ait 
g appeal to the court of equity there, wiich decreed againft EDEN, 
Rous, with 5o000/. damages and colts; and, afterwards, 
d. | an appeal by both parties, to the King in council. The 
d reaſons, in the printed caſe on the part of Rous, were, 
n 1, That there was no evidence that the claimants were 
a | the true and ſole owners of the ſloop and cargo ; 2. that 
N if the property had been ſufficiently proved: and eſtabliſh= 
| ed, no ation of treſpaſs could lie for the taking this ſloop 
n, and cargo, becauſe they were taken on the high ſeas as 
Fs | prize, and the court of Admiralty had not only the ſole 
Y F juriſdiction to determine, whether prize or not, but like- 
is wiſe to determine, whether, upon all the circumſtances 
in of the caſe, the captor ought to pay or be paid coſts, and 
In | how much, or whether there ſhould be any coſts paid at 
of all; and no other court can take conuſance of that queſ- 
in tion; 3- That there was ſo probable a cauſe of ſeizure, 
that the court of Admiralty ought to have given Rous his 
e(} coſts, though the ſhip and cargo were acquitted ; 4. 'This 
ng reaſon refpeCted the quantum of the damages. _ 
\ed © I have a note of this caſe, as it was cited by Lord 
| MANSFIELD, in the caſe of Living/ion & Welch v. Mac- 
ly; tenzie, at the Sittings in I:ddleſex, after Trinity Term 17750. 
of | His Lordſhip, after ſtating the facts and proceedings, ſaid : 
ee, « 'The great queſtion was, Whether an action of treſ- 
1eſ- « pals would he, for taking a ſhip as a prize. Lord Chief 
ot « Tuſhtice LEE, having called in two civilians to his aſhſt= 
fale « ance, delivered the opinion of the court, that, though, 
non « for taking a ſhip on the high ſeas, [treſpaſs would le at 
« common law, yet, when it was taken as a prize, though 
t of « taken wrongfully, though it were acquitted, and though 
'0n * there were no colour for the taking, the Judge of the 
'hief * Admiralty was judge of the damages and coſts, as well 
© 25 of the principal matter ; and he laid it down as law, 
JS, « that, if ſuch an aCtion were brought in England, and 
-41, © the defendant pleaded © ot grilty,” the plaintiff could 
_— © not recover.” | ES Es LEN 
the _ © Unleſs the diſtinftion which has been made between [ 604 ] 
d by muries td property, and injuries to the. perſon, can be 
\cing ſupported, ifach an authority, uncontradicted by any caſe, 
ſhip or dictum, repeatedly recognized at Nifs Privs, and 
ught lirengthened by the negative uſage of the courts of law, 
ag of would, of itſelf, I think, be binding upon us now, and | 
zhich conclude againſt the plaintiff. | | | 
-rdict gp: | « But, 
rainſt * tO-himſelf all advantages of giving © guilty in manner and form as the 
no to | my ſpecial matter in evidence,) * plaintiffs had declared.” Yide Print 
aving pleaded to ifſue, that h2 was not ed Caſe for Rous. 
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78 I, © But, if that caſe wanted ſupport, there are many ay, 
by thorities which maintain the principle on -which that qe. 
Ls Caux termination is founded. | 
againſt © The caſes which are earlieſt in point of time, hay 
EDEN» decided, only, that the court of Admiralty has a jurif. 
diction, and not that this court -has none ; but they are 
founded on a principle, which, in other cafes, has been 
extended to the excluſion of the juriſdiction of this court, 
© In 43 El. it was reſolved, « 'That, if goods be taken 
 « by pirates at ſea, though they are ſold afterwards x 
« land, yet the Admiralty has cogniſance thereof, for 
«& that which is incident to the original matter, ſhall ng 
« take away the juriſdiQtion.” : 
© So it was ſaid by the court, in 1 Yer. 173. and it 
| © js added, © That is law, though there were another req. 
« lution in Bingley's Caſe.” | 
© In Turner & Caryv. Nele, T. 20 Car. 2: 1 Lev. 243, 
1 Sid. 367. (a), one who had letters of margue, in the 
Dutch war, took an Oftender for a Dutch ſhip, and brought 
her into harbour, and libelled her as a prize, and there 
was a ſentence that ſhe was not a prize ; and the Offender 
libelled in the Admiralty againſt the captor, for damaze 
ſuſtained, by hurt the ſhip had received in port, and a piv- 
hibition was prayed, becauſe the ſuit was for damage done 
in port, for which, it was faid, an action lies at common 
law ; but the prohibition was denied, as the original was 
a capture at ſea, and the bringing her into port, in or- 
der to have her condemned as a prize, is but a conſe 
quence of it, © and, not only the. original,” but the canes 
& quences, ſhall be tried there.” IS 
© In Ridley v. Egglesfield, 23 Car. 2%. 2 Lev. 25. at 
_ ation was brought for ſuing in the Admiralty, againit 
- the ſtatutes of Ric. 2. & Hen. 4. and the declaration 
| ſtated, that the plaintiff libelled there for ſhip and 
[ 605 ] goods, ſuppoſing them taken by pirates on the high ſea 
| and of a coming afterwards to the defendant on the high 
ſea,, whereas he purchaſed them on the land. The good 
| were contraband, being going to the Dutch in time 0 
war, and taken by a Scotch man of war, and, on a {ut 
| by the defendant, condemned in the Admiralty court 
S:otland, and fold to B. who bought them on land, and 
ſold to the plaintiff, in England. All the court agreed 
that the original cauſe, being of piracy, belonged #0 
the Admiralty, and, though the goods were condemned W 
the Admiralty in Scotland, this did not alter the cafe as 
the juriſdifion of the court, but is pleadable in abatemeh 
in the Admiralty in England : But neither that, nor 
| fale on land, altered the juriſdiion, the original matt 
being piracy, which all comes in queſtion again, and r 


(a) There called Turner & Cary v. Smith. 


>=. 


ty THE TWENTY-FIRST YEAR OF GEORGE It. 
Ut fale at land is a matter conſequential upon the piracy, and 


de- | dependant upon it. Rs” A | | 
: | In Rex v. Broom, B. R. H. 9g Will. 3. Carth. 398: 


ave the ſame point was reſolved. | 

if. « And, in 10 W:/l. 3.-in the caſe of Brozn & Another 
irs I v. Franklyn, Carth. 4744 the court not only pronounced, 
icon RS affirmatively, for the juriſdiftion of the Admiralty court, 
rt. agreeably to the former caſes ; but alſo, negatively, againſt 
tken | the juriſdiction of the courts of common law. 

$ at « In that caſe, there was a motion, for a prohibition td 


for the Admiralty, ſuggeſting, that treſpaſs on” the caſe, for 
| not converſion of goods, as alſo the trial of the property of 
= any goods, belonged to the King, Ws. and was not to be 
1d ii WE tried before the Admiral ; that, nevertheleſs, the defend- 
re. WE ant, being the King's proctor, had libelled againſt the 
= plaintiffs, in the Admiralty, concerning the property of a 
24; | certain ſhip called, ©. and her cargo, &c. whereas the 
1 the | ſhip was a wreck, in the Za/? Indies, and not the property 


60g 
1781. 
Yer 
LE Cavx 
againſt 
EDENs 


5upht of the French King, or any of his ſubjeQts enemies of . 


there our King, but belonged to ſubjects of the King of Portugal, 
Pender who was in amity with us, and that the goods came to the 
mage | hands of the plaintitts, ez /and, in the Zoff Indies: "There had 


a Po | been a ſentence in the Admiralty court, that all was prize, 
done and, upon that ſentence, this hbel was founded, charging, 
mmon | that the goods had come to the hands of the plaintiffs, that 
1 was WE they had embezzled them, and praying an account. 

in 0r: © It was inſiſted, for the prohibition, that it was uns 
conſe- WE reaſonable the plaintiffs ſhould be concluded by the ſen- 


conſe tence upon the general libel (a), to which they were not - 


| parties, neither had they any notice thereof: | 

20, lt | © The court inclined, that the plaintiffs ought to have 
again WW 31 opportunity to be heard, and to controvert the matter 
aration | of fa&, and, thereupon, a day was appointed to hear a 


f 666 7 


p and | Civihan upon this queſtion, viz. Whether the plaintiffs, 


5h fea | upon this libel depending againſt them in the court of 
ce high WG Admiralty, might controvert the property there, againſt 
e goods | the tenor of the firſt ſentence ? 


ime d | * Afterwards, Dr. Lane acquainted the court, that an 


2 ſui appeal might be received againſt ſuch a general ſentence 
ourt in WW for prize, and the appellants would be let in to contro- 


1d, and vert the right, and diſprove the prize ; and it appeared, 
- agrced Wl that, in this caſe, the plaintiffs had appealed. 

aged t0 | © Wherefore, and for that the court apprehended, (as 
ned W | 1t was inſiſted upon, on the other fide,) that « prize or 


* not prize” was a matter "not triable at common law, but 
altogether appropriated 'to the juriſdiftion of the Admiralty, 
the prohibition was denied. | i 

© The next caſe, in order of time, was the caſe of Key 
VE Hubbard v. Pearſe, at the Cock-pit, in the time of 


: - Lord 
| (a) 7. e. The ffs 
N 2, 


LE Caux 
againlt 
' EDEN, 


[6] 


" 


Lord Wilmington, which was determined by Lord Chi 
uftice LEE, and whoſe 
and-writing, as follows : TRE 

« At a committee of council, 31 January 1742, The 

« declaration in prohibition 18; Whereas the ſtatutes of 

Ric. 2. &c. prohibit the Admiralty to take juriſdiction 

of matters at land, and whereas Key and Hubbard are 

natives of Ireland, and are merchants, and were true 
owners of the ſhip called the Canary Merchant, and the 
goods therein were theirs, and were pofleſſed of the 
ſaid ſhip, at the city of New-York, eaſtward of the 
city z nevertheleſs Pearſe, commander of the King's 
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* and the matters in queſtion, are only triable by the law 
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judgment I have, in his own 
9. 


ſhip, the Hamburgh, within the body of the city of 
New-York, did ſeize, and take out of their poſſeſſion, 
this Canary Merchant.—It then ſets forth the libel, 
wherein Captain Pearſe libels, and ſets forth the King's 
orders of the 11th of une 1739, to ſeize Spanijh vel- 
ſels; alſo an order of council of the 10th of Fuly 1739, 
for repriſals z charging the taking this ſhip on the high 
ſeas, and that it belonged to the ſubjects of Spain, or 
perſons inhabiting within the territories of the King of 
Spain,—W hereas, in truth, the ſhip was taken within 
the body of the city of New-York, and not on the fea, 
and whereas it did not belong to the King of Spain, or 
any of his ſubjects, but did belong to the plaintiffs, 
And then it ſets forth their plea, in the Admiralty, as 
to their title to. the ſhip and goods, as ſubjects of Ire 
land, merchants, their being owners, and ; the ſeizure 
thereof at /and, and alſo the ſeizing of a regiſter, and 
Mediterranean paſs, which the maſter had, and that 
they offered to verify this plea by afidavits, which are 
ſet forth. —Then charges, that the Admiralty refuſed to 
receive this plea; and all the proceedings contrary to 
the prohibition. | 

&« To this declaration, the defendant has demurred, and 
the cauſes of demurrer are,” &&c,—[Here were {et 
forth four cauſes of demurrer, but the fourth only wa 
material]—© 47h Cauſe ;—PFor that, * prize or no prize," 


of nations, in the Admiralty, and not by the law of 
this land. pa | 
« "ſhe plaintifts. (proteſting, Lc, ) have joined in de- 
MUITCr. | nn 

« 'This 18 a queſtion on a ſeizure, made purſyant to the 
King's order for ſeizing Sparzſh ſhips, and the queſtion 
in this cauſe was, whether this was lawful prize. As 
this is a queſtion upon prize, I think the common-lav 
court had no right to prohibit. 'To prove it z in 1 Sid, 
320. it is ſaid, by the court, « Inaſmuch..as the mats! 


is © prize or nat prize,” no prohibition ſhall go ;” an 
| | 1 


& in Carth. 476. 10 Will. 3. per cur. «© Prize or no prize” 
« js a matter not triable at common law, but altogether ap- 
« propriated to the juriſdiction of the Admiralty.” And 
« that it is ſo appropriated, appears ſtrongly from the 
« ſeveral a&ts of parliament cited, (at the bar,) in every 
&« one of which, where there is any notice taken of the 


« az in the Admiralty, and, in 6 Ann. c. 37, & 9 An. 
&« (, 27. it is plain the legiſlature conſidered the juriſdic- 
« tion to be in the ſame court, vzz. the Admiralty, whe- 
« ther the prize was taken on the ſea, in a creek, an 
& haven, or river. 'The true reaſon why the juriſdiftion 
« js appropriated to the Admiralty, is, that prizes are 
&« acquiſitions ure belli, and jus belli 1s to be determined 
« by the law of nations, and not the particular municipal 
& law of any country. Nor have the counſel cited one 
& inſtance, where a prohibition was ever granted in a 
« cauſe of prize. "Pae Solicitor General cited Molloy, lib. 
« 1, c. 2, $ 6. where that author ſays, that letters of re- 
« prifal may wſue, not only by the 7us gentium & civile, 
« but by the ancient municipal law of this country ; and 
« he mentioned a writ in the Reg:/ter, 129. But that is 
« a writ grounded on the itatute of Magna Carta, c. 30. 
« which gives power to ſeize and detain the perſons and 
| & g00ds of alien merchants here, till ſatisfa&tion is made 
« for injuries done to our merchants abroad. That by 
| & no means proves a general power in the courts of law, 
« to exerciſe a Juriſdiction in matters of prize z but only 
« pives power to the court of Chancery, to iflue a writ 
« for ſeizing, and detaining, till ſatisfaction is made, in 
« the caſe mentioned in the ſtatute. "Though, therefore, 
« I do agree that the juriſdiction of a court of Admiralty, 
« generally, 1s limited to matters ariſing /uper a/tum mare, 
« and 1s, in that reſpeCt, local, yet I do not take it to 
« be ſo in caſe of prize; for. the juriſdiction does not 
« depend on the locality, but the nature of the queſtion, 
* which is ſuch as is not to be'tried by any rules of the 
« common law, but by a more general law, which is the 
| © law of nations. It is argued, that the plaintiffs in pro- 
* hibition, have, by their declaration, made a caſe which 
« thews that the ſhip, which has been ſeized, cannot be 
« prize, and that the defendant, by his demurrer, has 
* conteſſed this. But, though it be true that a demurrer 
* does confeſs facts well alledged, I think zZhat will not 


| © admiſſion of parties can give it a juriſdiction. Beſides, 
© it is not confeſſed by the demurrer, that this ſhip did 
* not belong to perſons inhabiting within the territories or 
** dominiqns of the King of Spain, for that is not alledg- 
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« Jegal proceedings in reſpect of prizes, they are noticed | 


« intitle the plaintiſts to a prohibition ; for, if the com- 
* mon-law court has not a juriſdiction of the ſubject, no 
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J 78 lt. © ed. Upon the whole, I am of opinion, that the coury 
| | & of common law had no authority to intermeddle in this 
'Le Caux © ſuit, {wherein the queſtion appears to be, whether the 

againſt «& ſhip was prize or not,) and that the Admiralty has the 

EDEN, « ſole juriſdiction ; and if this inferior court of Admi. 

& ralty have done wrong 'in refuſing the plea offered, or 
&« ſhall do wrong in any future determination, the proper 
& remedy 1s by appeal.” | | 
© 'The judgment of the court of law abroad, which 
© was for the plaintiffs, was reverſed [1]. Mg 
© 'Then came the cafe of Rous v. Haſſard, in 1750, 
which I have already ſtated, and which, as it was admit. 


o 


never been objected to. 


(i 609 ] ted on the firſt argument of this caſe, has been followed 
by nonſuits and determinations at Guildhall, which haye 


© And laſtly, the caſe of FYanderwoaodft & others y, 
Thompſon, tried before Mr. Fuftice GouLD, on the 13th of 
May 1780, at Guildhail, and afterwards brought before 
the court of Common Pleas ; which was as follows : 

&« It was'an action of treſpaſs, againſt the defendant, 
«& for breaking and entering the plaintiff's ſhip, upon the 
«& high ſeas, and carrying away his money and goods ; 
« "There was a ſecond count, confining the treſpaſs to the 
goods only. 'The defendant pleafged $ rot guilty.” 

« On the trial, it was proved, that the defendant: had 
« letters of marque, under which he attacked and board+ 
« ed the ſhip of the plaintiffs, which made ſoms revtt. 
« ance; that he found tea, gin, cannon, and ſmall arms, 
*« on board, and likewiſe ſome money, which was taken 
* out of the ſhip, and carried away. That the defendant 
« carried the ſhip ta Neawgcaftle, where the cuſtombouiz 
« officers ſeized her for having ſmuggled goods on boar; 
* and that ſhe was afterwards condemned in the Exche- 
* quer. The ſentence of condemnation was read. lt 

 & was contended, for the plaintiff, that the capture was 
& unlawful, becauſe the defendant did not belong to. the 
«& cuſtomhouſe ;z and he could not juſtify the ſeizure un- 
« der the hovering aCt (a), as King's ſhips only can leize 
« under ſuch circumſtances. CR LO | 

« But Mr. Zu/tice GouLD held, that, as there was rea- 
 __ & ſon to ſuppoſe that the ſhip was a pirate, though tie 
F jury ſhould be ſatisfied ſhe was not really ſo, yet the 

& aCtion would not lie, | ES 


{1] The courſe of the proceeding 
was this: Pcarſe having libelled in the 
Admiralty court at New-York, and the 
plea of Key & Hubbard, having been 


refuſ:d, they obtained, from the court 


of King's Bench of that province, a 
writ of prohibition, and having de- 
Elaxed in prohilfition, and Pearſe hav. 


« In 


ing demurred, as above flated, the 
court over-ruled the demurrer, upol 
which Pearſe brought a writ of erro! 
before the governor and council. They 


 aflirmed the judgment, and then Pea!/ 
. brought this appeal. | 


(a) 6 Geo, 1, 6. 21. $ 31+ 


| | [ 
| | 
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« In Eafter Terni laſt, there was a motion for. a new 
this « trial, which, upon conſideration, was denied by the 


the « court.” : 
the « Some of theſe caſes go only to prove, that the court 


mi, WE of Admiralty has a juriſdiction on the queſtion'of © prize 


, Or « oy not prize,” ' and its conſequences, and, therefore, this 


oper court would not prohibit them from proceeding on ſuch. 


W queſtions 3 and, that the Admiralty court has ſuch a juriſ- 
hich dition is not now denied, on' the part of the plaintiff, 
| But others of the caſes ſhew, not only that the Admiralty 


750, has a juriſdiction, but that this court hns none; and that, 


_ | upon the general -plea, of not guilty, no aCtion can be __ 


wed maintained, where the queſtion relates to prize. 

have « But, if there had been no ſuch authorities, and the 
| queſtion had been now to be decided for the firſt time, 
5 Ve # there can be no caſe in which that maxim * guod 7ncon- 
h of | « geniens eff non licitum eff,” which is ſo often reiterated 
fore by Lord Cote, would delerve more attention. 


© It is a very uſeful and a wiſe maxim, when applied to 
lant, new or undecided points ; and, in this caſe, the inconve- 
the nience would be intolerable, the convenience none, it ſuch 
00s ; an action were ſuſtained. ; | 
) the | © The inconvenience would be ſo great, that no officer 


would venture to. ſeize a ſhip as prize for he muſt do it 
- had | at the peril of his utter ruin, ſince, if he were miſtaken, 
Yards he would be liable to an infinite number of aCtions, the 
ent colts of which alone, ſuppoſing the damages to be uni- 
rms, WS verfally as trivial as in the preſent caſe, no private man 
aken could diſcharge. + | 

dant © The convemence would be none, becauſe, by one ſuit 
zoule in the Admiralty court, each individual is intitled to. re- 
ard; cover a full recompence for the injury he may have ſuf- 
xches tained, | | - 

ht © The plaintiff is not, (as was contended . by his coun- 
Was | Tel) at the mercy of the owner, for he might inſtitute a 
>. the ſuit himſelf, or he might make himſelf perſonally a party 
one in the ſuit commenced by the owner, or captor, and, in 
ſeize | that ſuit, would be intitled to recover, not only for - da- 
| mage done to his cloaths or property, but for perſonal in- 
; Tea- | juries to himſelf; ſome inſtances of which I have been 
h the tavoured with from that court. And, in this caſe, the 
t the Admiralty have made allowance for the wages, proviſions, 
and expences, of every man on board ; which, for any 
« In thing that appears to the contrary on this record, is the 
, the Meaſure of the real damages ſuſtained. —_ I 
upon — © I agree with the counſel for the plaintiff, that, if it 
error a ©: clear upon principles, or judicial authorities, that an 
They attion may be maintained, the inconvenience will” not 
Pea! wall; the court muſt pronounce according to the law, 

a they find it, and parliament alone can relieve. 
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5 But no ſuch principle, or authority, has been produced 
at the bar. "The authorities are the other way, and 
alſo, is the principle ; for the principle is, that the que. 
tion © prize or not prize,” and the conſequences of it, 'are 
conuſable ſolely in the Admiralty court ; the true reaſon of 
which 1s, that prizes are acquiſitions pure bell, and the ju; 
belli is to be determined by the law of nations, and not by 
the particular municipal law of any country. | 

© 'The counſel for-the plaintiff have endeavoured tg 
diſtinguiſh the preſent caſe from the caſe of an aQtion 
brought immediately after the ſeizure of the ſhip, becauſe 
there has been a ſentence of acquittal in the Admiralty 
court, which is\conclufive, that the ſhip was not lawful prize, 
© Of that I will take more particular notice prelſent]y; 
but I will firſt examine more minutely what is the ground 
of the deciſion, at the Cockpit, m Rous v, Haffard, as that 
may afford an anſwer to the objection made, that, at ajl 
events, the matter ſhould have been /pecially pleaded ; which 
was an objection, that, for a long time, had great weight 
in my mind. | ny 

© 'The ground of that decifion was, that the capture, as 
prize, was not a treſpaſs at common law ; for Lord Chi. 
Fuſtice Let ſaid, that, on Not Gyilty, the plaintiff could 
not recoyer in England. _ is Pf 

+ But if, as inſiſted for the plaintiff, the capture had 
been, prima facie, a treſpals at common law, it would have 
been incumbent on. the defendant to have pleaded ſpecially, 


that he ſeized the ſhip as prize, and what was the cauſe, 


CY 


or ground, of ſeizure. PEO. | 

« 'This ſhews, that the courts have not a concurrent ju- 
riſdiction, for, if that were the cafe, the ſpecial matter 
muſt have been pleaded. _ DO 
© 'The cafe before Mr. Fu/lice GourD was upon a plea 
of Net Guilty, and founded upon the ſame principle. 

© It is true, that none of the caſes which I have men- 
tioned, were founded on injuries 79 the perſon, but were all 


| for damage done to the ſhip, or to the cargo, or goods on |. 


board. But Zhat, I think, . makes, no difference, for the 
queſtion muſt be the fame in an action of falſe im- 
priſonment, as it is in an aGion of treſpaſs for taking 


away the goods, or the ſhip; and the party injured is as 


much entitled to a ſatisfaftion, in the one caſe, as in the 
other, in the Admiralty court. But, if there be any dit- 
ference, that difference will operate in favour of the de- 
fendant, for a confinement under a capture is diſtinguiſh 
able from the common caſe of a falſe impriſonment. 

© In the caſe of a capture, there is no diſtinct ſubſtan- 
tive aCt of impriſonment. It is only a neceflary and un- 
avoidable conſequence of the capture. The captors do nat 
mean to confine the captured longer than they are forced 

| © bs Rs 4 "a to 
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\to do ſo, for. the purpoſe of ſecuring their ſuppoſed prize. x 781. 
They cannot throw them all overboard, and they cannot ſe- AFP 
cure the ſhip and cargo, without impoſing ſome reſtraint on [,z Cavx 
the men 3 but the moment they get to a ſhore, they are as againſt 
willing to get rid of the men, as the men themſelves can be Evptxy, 
to £0. 
ai It was admitted, on the firſt argument, "That the 
queſtion * prize or not prize,” is a queſtion ſolely and ex 
clulively to be determined in the Admiralty court. But 
then it was contended, that, after a ſentence in'that court 
declaring the ſhip to be no prize, an action might be 
maintained. 
© But, inſuch aCtions as the preſent, the principal queſ= 
tion mult be, © prize or not prize ;" for, if the ſhip be a 
lawful prize, it is not a falſe impriſonment ; and that i 1s a 
queſtion which we cannot decide. 

« The queſtion of * prize or not prize” muſt {till ariſe, - 
notwithſtanding the acquittal in the Admiralty, though it 
js true that the ſentence in that court is concluſive on the 
queſtion. But it is evidence of a thing which this court 
cannot enquire into; and that is the ground of the decifion 
in 2 Lev. 25, for, though there had been a ſentence of 
condemnation in that caſe, and the goods were afterwards 
ſold on land, yet the court refuſed to grant a prohibition, 
becauſe the original cauſe, being - of piracy, muſt all come in 
queſtion again, and they held that the ſentence did not alter 
the caſe. 
© In the caſe in Carth. 474. wad the later caſes which I 
| have mentioned in which there had been ſentences of ac- 
quittal, the queſtion of prize was as much at reſt as it 
could be in' the preſent. caſe z but, notwithſtanding zhat, 
the courts have always ſaid, that the ſubſequent matter was 
not triable at common law, but altogether appropriated to 
the ſole juriſdition of the Admiralty. Beſides this, if the 
original taking be not a treſpats conuſable at common law, 
the ſentence of the Admiralty court cannot give a jurif- 
diction to this court, which it had not before. 
| © 'Fhat ſentence does not alter the nature of the original 
taking. It was ſtill a ſeizure as prize z which the common 
law does not take notice of, as a treſpaſs ; and the ſentence 
. cannot make that a treſpaſs, which was not ſo at the time 
when the fact was committed. 
* Upon the whole, as the plaintiff has had, or may have, 
a remedy elſewhere, as there is no caſe in which it has 
ever been holden, that ſuch an aCtion can be maintained, 
and it would be attended with great miſchief and inconve- 
nience if it could be maintained, and, as there -are ſeveral [ 613 
Wthorities which ſay, the ation will not lie, I am of Hip 
Opinion at there muſt be judgment for the Wo *f 

or 
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againſt 
EDEN. - 
[1] The foundation and nature of 
the prize juniſdiftion in the court of 
Admiralty having been explained by 
Lord Mansfield, wn a very elaborate ar- 
Sument, when he delivered the opinion 
of the court in the caſe of Lindo v. Rod- 
ney and Another, and the ſubject being 
conneRed with this caſe of Le Caux v. 
Eden, 1 have inſerted what his Lordſhip 
{aid on that occaſion, inthis place,though 
the deciſion was poſterior, in point of 
time, to the period to which, for the 
preſent, I mean to confine theſe reports. 

In Michaelmas Term, 22 Geo. 3. the 
rule to ſhew cauſe, why there thould 
not be a prohibition, had been granted ; 
and, in Hilary Term, 22 Geo. 3. (on 


Friday, the 25th, and Saturday the * 


26th, of Fanuary,) the caſe was argued 
at the bar, by Dr. Yyane king's advo- 
cate, Dr. Scott, the Attorney General, 
and Dunning, againſt, = and Wil/on, 
Waod, Pigott, Erſeine, and S. Heywood, 
in ſupport of, the application. 

On Monday, the 4th of February, 

Lord Mansfeld delivered the opinion of 
the court, as follows : 

Lord Mansfield, —-* Many perſons, 
in the ſame caſe, under the ſame cir- 
cumfſtances, upon the ſame ground, 
have ſeverally applied for a prohi- 
bition, to ſtop the Judge of the Ad- 
miralty from proceeding upon a mo- 
zition, 1fſned in the uſual form, in or- 
der to the condemnation of goods, 
wares, merchandiſes, arms, ſtores, and 
ammunition, taken and ſeized, by his 
majeſty's land and fea forces under the 

_ command of Admiral Rodzey and Ge- 
neral Vaughan, at the 1fland of St. Eu- 
flatius, and its dependencies, upon the 
{urrender of the faid iſland of St, Eu- 
fatius, and its dependencies, on or 
about the 3d of February laſt; and 
Citing all perſons to ſhew cauſe, why 


they ſhould not be pronounced to have 


belonged, at the time of the capture 
and ſeizure, to our enemies, and as 
| Poods of enemies, . of Otherwiſe liable 
to confiſcation, be adjudged, and con- 
demned, as good and lawful prize, 


"Sy 
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Lord MansFIELD declared his affent to every thing But, 
LER, Fuftice, had ſaid, 


"The two rules for new trials were afterwards diſcharged, 
no writ of error having been brought in this caſe [1]. 


| back than 1643 ; no ſentences further 


ſearch farther back than 1690. The 


Judgment for the defendant, 


* Elias Lindo claims part of theſfs 
oods, as belonging to him, a Brit 
ubject, and, as to them, prays a pro- 

hibition; and, by his ſuggettion, 
among other things, he avers; 

* 'That Sir George Rodney and Ge. 
neral Yaughan, upon the 3d of Febr,. 
ary, in a hoſtile manner, ſeized upon, 
and took poſſefiion of, the iſland of $t, 
Euſtatius, with every thing whatſoever 
therein being, (open hoſtilities then 
ſubſilting between the king and the 
States,) and that the goods claimed 
were taken «pox land, in the ſaid ifland 
of St. Euftatius. 

* 'The ground upon which the pro- 
hibition is prayed, is; that the gouds 
avere taken upon land, which appears 
upon the face of the monition, and is 
averred by the ſuggeſtion. 

* 'The only queſtion then 1s, Whether 
the goods being taken on land, though 
in conſequence of a ſurrender to ſhips 
at ſea, excludes the only prize juriſdic- 
tion known in this kingdom ? 

* This queſtion naturally leads to an 
enquiry into the nature of this juriſdic- 
tion, exerciſed by the Judge of the Ad- 
miral:y, excluſively of every other judi- 
cature ofevery kind, except upon appeal, 

* Upon the motion being made, [ 
directed, in court, a ſearch to be made 
into the books of the Admiralty, eſpe- 
cially during the reign of Queen El:za- 
beth ; 1 alſo got a ſearch made mylelt. 
:\nd one of the Regiſters informed us, 
in court, during the argument, that 
there are no prize-a&t books farther 


back than 1648. | 
«* The Regiſter has not been able to 


prior records are in confuſion, illegi- 
ble ; and no index, 

It appears that. this juriſdiction 1 
matters of prize, (whether it be coeval 
with the court of Admiralty,or,ybich 1s 
much more probable, of a later infſtitu- 
tion, beyond the time of memory,) 
though exerciſed by the ſame perion, 

1s quite diftin&, b 
« He 
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. © Heis appointed Judge of the Admi- 
by a commiſſion under the great 
ſeal, which enumerates particularly, as 
well as generally, every obje&t of his 
juriſdiftion 3 but not a word of prize. 
* « To conſtitute zhat authority, or to 
call it forth, in every war, a commiſ- 
fon under the great ſeal iſſues to the 
Lord High Admiral, to will and re- 


quire the court of Admiralty, and the 


Lieutenant and Judge of the ſaid 


court, his Surrogate or Surrogates, and 


they are thereby authoriſed and re- 
quired, to proceed upon all and- all 
manner of captures, ſeifures, prizes, 
and repriſals, of all ſhips and goods, 
that are, or ſhall be, taken; and to 
hear and determine, according to the 
courſe of the Admiralty, and the law 
of nations. | 

« A warrant iſſues to the Judge ac- 
cordingly. | 

* The monition and other proceed- 
ings are in his name, with all his t1- 
tles of office, rank, and degree ; add- 
ing, emphancally, as the: authority 
under which he aRs, the following 
words ; ©* And alſo to hear and deter- 


*© mine all and all manner of cauſes, 


* and complaints, as to ſhips and 
* goods ſeized and taken as prize, 
 {pecially conſtituted and appointed.?? 
* The courtof Admiralty is called the 
Infance court; the other the Prize court. 
* The manner of proceeding 1s to- 
tally different. 
© The whole ſyſtem of litigation and 
juriſprudence in the prize court, is pe- 
culiar to itſelf : It is no more like the 
court of Admiralty, than it is to any 
court in Feftminſter Hall. 
. _ © From8 Eliz. c. 5. it appears, that, 
in covil and marine cauſes, there were 
many appeals, which the ſtatute re- 
ſtrains to one to the king in Chancery, 
to be finally decided by delegates. Bur 


prize 15 not a civil and marine caule ; 
and the appeal lies to commiſſioners, 


conſiſting of the Privy Council. 

* A thing being done upon the high 
ſea don't exclude the juriſdiction of the 
courts of common law. For ſeizing, 
ſtopping, or taking a ſhip, upon the 
high ſea nor as prize, an aCQtion will lie ; 
but for taking as prize, no ation will he, 

"KY | 


Re 


reſtore inſtantly, welis lewaris, 


" GIg 
The nature of the queſ- x 78 L. 
tion excludes ; not the lo- | 
cality. This was explain- 
ed in the caſe of Le Caux 
V. Eden. 

© The end of a prize 
court is, to ſuſpend the property till 
condemnation ; to puniſh every ſort 
of miſbehaviour in the captors; to 
(as 
the books expreſs it, and as I have 
often heard Dr. Paul quote,) if upon 
the moſt ſummary examination, there 
don't appear a ſufficient ground ; to 
condemn finally, if the goods really are 
prize, againſt every body, giving every 
body a tair opportunity of being heard. 
A captor may, and muſt, force every 
perſon intereſted to defend, and every 
perſon intereited may force him toipro- 
ceed to condemn, without delay. 

©. Theſe views cannot be anſwered 
in any court of WY/:fminſter Hall, and, 
therefore, the courts of Weſtminſter Hail 
never have attempted to take cognizance 
of the queſtion, ** prize or no prize ;** not 
from the locality of being done at ſea, 
as | have ſaid, but from. their incom- 
petence to embrace the whole of the 
ſubject. : 

« As to plunder, or booty, in-a mere 
continental land war, without the pre- 
ſence or intervention of any ſhips, or 
their crews, it never has been impor- 
tant enough to give riſe to any queſ=- 
tion about it. It is often given to the 
ſoldiers upon the ſpot ; or wrongfully 
taken by them, contrary to mulitary 
diſcipline. If there 15 any diſpute, it 
15 regulated by the commander in chief. 
There is no inſtance, in hiſtory, or law, 
ancient cr modern, of any queſtion be- 
fore any legal judicature, ever having 
exiſted about 1t, mn this kingdom. To 
contend that ſuch plunder was within 
the rules and jurifdiftion of the prize 
court, might be oppoſed by the ſabje& 
matter, the nature of the juriidiftion, 
the perſon to whom it is given, and the 
rules by which he 1s to judge. There- 


Leg Caux 
againſt 
EDEN. 


| fore, the counſel have confined their 


argument to reprifals aſhore; by a na- 
wal force: at leaſt, I ſhall conſider it 
as ſo confined, without entering mto 
any queſtion a'wut booty, 1m a mere 


* 
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land war; as to which I 
have no light to go by, 
and it is not now ne- 
cefſary to be decided. 
Neque teneo, neque ditta 
refello. 

* The queſtion then is, whether ſuch 


Lt Cavx 
againſt 


Evpsgn. 


a capture aſhore, by a fleet of ſhips, 


and the land and ſea forces aboard, in 
conſequence of a previous ſurrender of 
the place, is within the jurdiQtion of 
the court of prize. | 

© 'Two general objeEtions have been 
relied upon. _ 
| | f 1. That, though it were 
[ 615 ] given and in. Iv EX 


 erciſed, yet it cannot ſubſiſt, becauſe 
contrary to the ſtatutes pf 13 and 15 


Ric. 2. and 2 Hen. 
© 2. If there is no objeQtion fram theſe 
ſtatutes to the exiſtence of ſuch a ju- 
riſdiftion, that 1t 1s not given by im- 
memorial uſage, or the true conſtruc- 
tion of the commiilion. | 
© As to the firſt, Theſe ſtatutes ma- 


nifeſtly relate to the utyrpations of the 


Inſtance court of Admiralty, in cauſes 
civil and marine, to contracts, pleas, aud 
uarrels, only triable at law. "There 
1s not a word in any of the ſtatutes ap- 
plicable to the Prize court ; there was 
no cemplaint of it; not a ſyllable of 
commiſiions to judge of prize. 
© In the ſubſequent altercations, in 
the reign of Tames I. between the Ad- 
miralty and the Judges, there 15 not a 


| word of prize: 'The Admiraity don't. 


complain of prohibitions in prize ; none 
had ever been granted : The Judges 
don't complain of encroachments in 
matter of prize. 

_ © The view, purport, and tendency of 


the ſtatutes, is to prevent the Admiralty 


from - trying matters triable at Jaw. 
'The taking a ſhip upon the high ſea 1s 
triable at law to repair the plaintiff in 
damages: but a taking on the high 


ſea as prize 1s not triable at law to re- 


pair the plaintiff in damages. The 


nature of the ground of the attion— 


prize or no prize—not only authorizes 
the prize court, but excludes the com- 
on Jaw. PERS | 
© 'Theſe flatutes don't exclude the 
common lay in any ce, and they con- 


fine the Admiralty by the locality of 
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the main view—Sir George Rooke at 


the thing done which is the cauſe gp 
aQtion : It muſt be done upon the high 
ſea. 

* If done.in ports, havens, or river; 
within the body of a county of the 
realm, the Admiralty is excluded. 
But the prize court has uniformly, with. 
out objeCtion, tried all captures in 
ports, havens, &;. within the realm, 
It happens often. We all remember 
ſeveral caſes. Ships, not knowing of 
hoſtilities, come in by miſtake. Upon 
the declaration of war, or hoſtilities, 
all the ſhips of the enemy are detained 
in our parts, to be confiſcated as the 
property of the enemy, if noreciprocal 
agreement is made. They can only 
be condemned in the court of prize, 

* What 1s ftill more extenſive, 
foreign ports, or harbours, are not the 
high ſea, any more than the ſhore, but 
numberleſs captures made there, have 
been condemned as prize. 

* | am of opinion that theſe flatutes 
have no view or relation to the ſubjeft 
of prize: confequently there ariſes 
from them no objeQion. 

F 2, The ſecond objeQRion 1s, that 


the juriſdiction is not given. *:4 
© I will conſider this objeQtion in W of ey 
three points of view. fleet, 
* 1. Upon the words of the com. act 01 
miſſion. OR = note 
© 2. Upon the reaſon of the thing. . neutr: 
5 3. Upon authorities and uſage. or ha 
© 1. As to the firſt; the commiſſion may r 
certainly has in view captures by ſhips. e-1 
Hoſtiliies are committed by ſhips and | Of the 
the men aboard, at ſea, or aſhore; a quenc 
fight begins ; the vanquiſhed runs a- | ants ; 
ſhore; gets the goods out ; is purſued We 
aſhore ; and the: goods are taken. | | condi! 
* A fort or town is taken by tie c01 
force of thips at ſea, and is ranſomed ; or be ſþ 
plate, money, andvaluable effe&s taken. may | 
* The means this country has of an: 
noying, and making repriſals upon an To d 
enemy, 1s by naval expeditions. There only h 


never was, there never will be, one, | Canno 
no not a ſingle ſhip, which has not 2 groun 
view to operations upon. land, if oc- Conde: 
caſion ſhould offer. They are often at law 
| Plaint 
Fige—Admiral Vernon at Porto Bells thing, 
and Carthagena—Lord Anſon in ths k 
South Seas— Sir George Pacock® at the Tun t] 
4 Hawan- the m 


Havaxnah —Many laſt war toMartinico, 
Guadaloupe, and other places—Com- 
modore Johnſton the other day. _ 

« In many old treaties, ſome of 
which I ſhall mention by and by, the 
aſual ſtipulation is, that the ſubjeQs of 
' the one prince ſhall do no injury or 
violence to the ſubjects of the other, by 
land or ſea, or in freſh waters, or in 
rt. It is not by accident, therefore, 
| that the words of the commiſſion are 
general — All manner of captures, ſc1- 
zures, Prizes, and repriſals of all ſhips 
and goods,—lt don't ſay — upon the 
ſea—lt don't ſay — goods in the ſhip. — 
« Repriſals”” is the moſt general word 
that can be uſed. 

© In cauſes civil and marine, to give 
juriſdiftion to the court of Admiralty, 
the libel muſt allege the cauſe of ſuit to 
be done upon the high ſea, and, there- 
fore, if that had been the intention of 
the commiſſion, or the rule of law, it 
would certainly have been ſo expreſſed 
in the commiſſion. | 


[ 616 |] thing requires the words 
ſhould be general. 
© It is, as I have ſaid, in the view 
of every ſhip, much more of every 
fleet, which fails to make repriſals, to 
at on ſhore, There is no . place of 
note which can be attacked, where 
neutral or Brit;/þ ſubjes do not refide. 
or have property, or where the enemy 


* If it is not within the juriſdiction 
| Ofthe prize court, conſider the conſe- 
quence to the captors ; to the claim- 
| ants; and to the ftate. - 

| © The captors are in a miſerable 
| condition indeed. 'The prize cannot 
be condemned. If granted, it cannot 
be ſhared. Every officer and failor 
may be hable to ations without num- 
ber. The taking cannot be diſputed. 
To diſprove the property, they can 
only have witneſſes from abroad, who 
| Cannot be. compelled to come. The 
grounds upon which the prize court 
| condemns or  acquits, cannot be read 


| Plaintiff recovers to the value of a far- 
thing, the captor mult pay the coſts. - 
* Colourable claimants might eaſily 


the means of defence. 
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« 2, The reaſon of the 


_ of prize. 


may not colourably borrow their names. 


at law; and, in every action where the- 


ruin the captors, through their wank of 


| 


[39-1 
: It would be equally 7 #8T. 
miſchievous to fairclaim- , $0 
ants. They could not Ls Civbs 
have their property re- 
{ſtored imitantly, upon 
their own papers, books, 
and affidavits. "They muſt make form- 
al proof. And the owners or crew of 
a privateer all the while might be 
ſpending the effects, 

© But to the eſtate the conſequences 
would be {till more miſchievous. - 

© No diftintion can be made be- 
tween Brit; and neutrals. If the ju+ 
riſdition is null by the ſtatutes, or 


never was given, 1t can no more be ex- 


again{t 
EDENs 


_ erciſed in the caſe of a neutral, than 


in the caſe of a ſubjet. > 

* By the law: of nations, and trea- 
ties, every nation 18s anſwerable to the 
other for all injuries done, by ſea or 
land, or in freſh waters, or in port. 
Mutual convenience, eternal principles 
of juſtice, the wiſeſt regulations of po- 
licy, and the conſent of nations, have 
eſtabliſhed a ſyſtem of procedure, a 
code of law, and a court for the trial 
Every country ſues in theſe 
courts of the others, which are all go- 
verned by one and the ſame law, 
equally known to each. The claimant 
1s not obliged to ſue the captors for 
damages, and undergo all the delay 
and vexation to which he may think 
himſelf table, 1f he ſues by a form of 
litigation of which he is totally igno- 
rant, and ſubjects his property to the 
rules and authority of a municipal law, 
by which he 15 not bound, | 

* In ſhort, every reaſon which cre- 
ated a- prize court as to things taken 
upon the high ſeas, holds equally when 
they are thus taken at land. The 
original cauſe of taking 1s here at ſea; 
'The force which terrified the place ito 
a ſurrender was at ſea. If they had 
refitted, the force to ſubdue would have 
been from the ſea. 

* Mr, Piggett candidly ſaid, it would 
be ſpinning very nicely, to contend, if 
the enemy left their ſhip, and got a- 
ſhore with money, were followed upon _: 
land, and ftripped of their money, that 
this would not be a ſea capture. I 
agree with him, but I cannot diſtw- 
guiſh that caſe from this, Both tak- 
ings are literally upon land. In os 

he 
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ny . . 
I L the prey 15, as 1t were 
4 78 i; killed at ſea, and taken 
Lz Caux Ppon land. Here the 
TS capture of the goods on 
Es = land is the immediate 


conſequence of the ſur- 
render at diſcretion to 
a ſea force. 

© Would a ſum paid by capitulation 


upon land have made it a ſea or a land 


prize ? | 

© Cui bono ſhould all this ſubtilty be 
ſpun, when the reaſon for a juriſdic- 
tion to judge a capture at ſea and ſuch 
a capture at land is exaCtly the ſame ? 

© 3. Authorities and immemorial 
uſage. Eh, 

< In 1498, a treaty intitled Confir- 
matio T rattatis contra ſpolia maritima, 
& pro depradatoribus coercendis, be- 
tween Henry VIL. and Louts XII. con- 
firming one before made with Charles 
VIII. (13 Hen. VII. Rymer, vol. 12. 
P. 690.) ; and, in 1526, another be- 


tween Henry VIII. and Francis I. (17. 


Hen. VI. Rymer, vol. 14. p. 147.) 

« They ſtipulate, that, (before any 
ſhip goes out of port,) the Admiral, 
Ec. ſhall take ſufficient ſecurity from 
the owners, that the maſter and ma- 
Tiners ſhall keep the peace towards the 
ſubjeQs of the other prince ; and ſhall 
do them no injury or violence by Jand 
or ſea, or in freſh waters, or in any 
port. The mariners to take an oath, 
that, when they return with their ſhips, 
and ſpoils, if they take any, they will 
immediately inform the Admiral, or 
his officers, of the port from which 
they failed, of their plunder, (preaa,) 
ſpoils, and goods, without whoſt de- 
cree. and permiſſion they ſhall not be 
ſuffered to convey them out of their 
ſhips, or to exchange, ſell, or aliene 
them. No body to purchaſe, &:, 


from them, before the Admiral, &c. 


have declared them. to be lawful prize 

and capture; but, if it ſhail 
ſ- 617. ] be found that the ſaid plun- 
der, (preda,) was taken 
away from the ſubje&ts, lands, king- 
doms, or -domimons, of either of the 


ſaid kings, the goods taken, with da- 


mages and intereſt, ſhall, without de- 
lay, be ordered to be reſtored to the 
perſons who have been plundered, and 


- 
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the ſentence to be againſt maſtery, 
PR owners, and ureties, 

© Either party aggrieved may an. 
peal to the Crdine nd. ET 

© 'Theſe treaties demonſtrate the Jus 
ri{diction of prize in the Admiralty 
and commiſlioners of appeal then, tg 
have been pretty much as it is now, 
Ships of war are to give ſecurity to dy 
no injury or violence by land or ea, 
or in freſh waters, or in any port, 
When they return with prize, they are 
to diſcloſe it, if they have taken any 
thing by /ea or land from the ſubjed 
of etther prince. If they have taken 
from the ſubjefts, /ands, kingdoms, or 
domimons, of either, inftant reftity. 
tion to be made with coſts and da- 
mages, If taken from the ſubje, in 
the land of an enemy, to be reſtored, 
If taken from he land of either prince, 
though the goods of an enemy, to be 
reſtored : it 18 a breach and violation 
of his territory. A capture of Admi- 
ral Bo/cawen upon the land and ſhore 
of the King of Portrzgal occaſioned 
much dycuſſion. 

* It manifeſtly appears from theſe 
treaties, that the juriſdiftion equally 
extended to goods taken by ſhips or 
their crews on land and at ſea. 'They 
ſhew too, that no property veſts in any 
goods taken at fea or on land, by a ſhip 
or her crew, till a ſentence of con- 
demnation as good and lawful prize; 
which continues law to this day. 

* In Gofs v. Withers, 2 Burr. 694 
it is ſaid, ** That I had talked with 
Sir George Lee, who had examined the 
books of the court of Admiralty, and 
informed me, that they held the pro- 
perty not changed fo as to bar the 
owner, in favour of a vendce, 0r 
recaptor, till there had been a ſen- 
tence of condemnation, and that, 1n 
the reign of -Charles II. Sir Richard 
Flozd, (the father of the late Sir Na- 
thaniel,) gave a ſolemn judgment upon 
the point, and decreed reſtitution of 2 


ſhip retaken by a privateer, afier {hc 


had been 14 weeks in the enemy's 
poſſeflion, becauſe ſhe had not been 
condemned. 'That another caſe, up! 
the ſame principle, againft a vendee, 
is cited at the end of A/fevedo v. Can: 
bridge, m 1693, (Lacas 79.) my 

0 y ES. on 


long poſſeſſion, two ſales, and ſeveral 
"IE reign of Queen Elizabeth, it 
is well known that a buccaneering war 
was carried on by private adventurers, 
and that, in the Spani/o Weſt Tndies,- 


conſiderable prize was taken on land. 


« Dr. Wynne ſaid, the commiſſions 
to fit out ſhips againſt the enemy ex- 
preſsly authorize the perſons to whom 
they are granted to take the enemy's 
goods by land as well as by ſea. 

« He cited one, by way of inſtance, 
in the 37th of Elzzabeth 1595, ( Rymer, 
vol. 16. p. 2751.) A commiſſion to 
Robert Crofſe, giving full power, in 
hoſtile manner, as evell by land as fea, 


40 invade, take, ftay, and deſtroy, any 


ſhips or goods of the King of Spazn, 
his ſubjeas, or adherents. ; 

« And ſuch ſhips, goods, jewels, 
« bullion, or'any other riches, as they 
« ſhall take in them, we do ftrictly 
« charge and command you to fee 
« that they be ſafely preſerved from 
* ſpoil, and to be brought home m 
« good order mto our realm of Eng- 
« land.” | 

* They were to ſeize goods by Tand 
and ſea, All they ſeized they were to 
bring to England, No property veſt- 
ed till condemnation. They could on- 
ly be condemned by the prize -court 
of Admiralty. 'They therefore moit 
certainly were ſo condemned, though 


_ the proceedings are loſt. 


* In the reign of Queen Elizabeth, 
and former reigns, many ſpecial com- 
miſſions iſſued, to inquire into depre- 
cations by violators of treaties, and 
the law of nations, which are to be 
ſeen in Rymer. But the moſt ancient 
mſtrument ſhews a prize juriſdiction, 
etther inherent, or by commiſtion, in 
the Admiral. It is a letter from £4- 
ward III. to the King of Portugal, 
{Rymer, vol. 6. p. 15.) and recites a 
complaint, that the - Admira], before 
whom the goods were judicially de- 
manded, determined, that they ſhould 


in war, | 

* vince the reign of Queen E/iza- 
2th no ſpecial commiſſion appears to 
have ſued ; but the Judge of the Ad- 
wualty, cither by virtne of an inhe- 


not be reſtored, as having been taken 
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rent power, or the I 78 L. 
King's commiſſion, or  _ ; 
both, has ſolely exer- 


ciſed the jurifdiftion of "L—_ 
rize. EDEn. 


« I will conclude 
with three propoſitions. 

* 1. 'That, fo far back as particy- 
lar caſes can be traced, which is for a 
century, the Admiralty has 
judged of, and condemned, { 618 } 
goods taken on land as 
prize, as well as goods taken on ſea. 

* 2, That every common-law au- 
thority to be found on the ſabjeR, al- 
lows and fupports the juriſdiftion. 

© 3- That the legiſlature has, in 
many aCts of parliament, recognized 
and referred to it, as clear, certain, 
and undoubdted, | 

© I. 15 April 1692. The ſentence 
of Sir Charles Hedges, Judge of the 
Admiralty prize court, on goods taken 
on the plunder of a town. | 
«« Cantain Mann, commander of 
their Majeſty's hired - ſhips in the 
Feſt Indies, goes on ſhore with ſe- 
veral of his crew, and pillages and 
plunders the inhabitants of a town, 
then mn the territories and dominions 
of the French King, and brings off, 
and carries on board his ſhip, a 
conſiderable quantity of goods, to 
the amount of 20,0007. as is ſworn 
«« by ſeveral witnefles, beſides 3o ne- 


* groes, worti 20/, each. This pil- 


lage he keeps to himſelf, without 
* making any diſtribution thereof to 
«& his followers, or crew. The ma- 
« riners, thinking they had a right to 
«« a ſhare thereof, have called him to 
an account in the court of prize, 
* and the queſtions which are made, 
we" are 5 | in EY} 
_< 1. Whether this court has jurifs 
«& diftion ? _ vs 
« 2, Whether the mariners have a 
« right to a ſhare? | 
* 3. What that ſhare ſhall be? 
« 1. As to the juriſdiction ; which 
< 1s twofold, the court of Admiralty, 
«© and the court of prize. ENT 
(* Here there is a long argument to 
ſhew that it- may -belong to- the court. 
of Admiralty, as incident to the mili- 
tary authority of the Admual, in ne 


818 


1781, 

Le Cavx 
againſt 
EpsEn: 


of war, upon deſcents, 
as well as at ſea, 
which 15s not material 
to be now ſtated. -He 
proceeds thus :) 
 « But go to the ſe- 

© cond ground of ju- 
* riſdiction in this caſe, that it is, (as 
« jt is;) before the coutt of prize; 
« where, by the plain words of the 
< patent under the broad ſeal of Eng- 
ce ond, it is evident £5I0E pak that the 
* court has cognizance of prize goods 
« taken from the French, as well by 
« land as by ſea. Ir 1s; therefore; 
«« very clear to me, that this court has 
«< juriſdiction.*? | 

< He then proceeds upon the other 
two queſtions, as to the ſhares, but 
that is not material. | 

< This was followed, very ſoon af- 
ter, by the cauſe which gave riſe to 
the motion for a prohibition in 1698 
a). 
; 1703. Vigo. Captures under dif- 
ferent circumſtancng. Many to this 
purport. | : 

« Adventure. Trevor, Captain. 'The 
| Queen againſt the goods in a certain 
ſchedule annexed, taken from the ene- 
my, at the port; of St. Mary and St. 
Vigo, in the kingdom of Spain, and 
put on board'the ſaid ſhip, and there, 
or in the. hands of the ſaid Trevor, 
now, or lately, remaining, and againſt 
all perſons in general. Fee 
© Much was undoubtedly taken on 
land, and all condemned. 

< 10 June 1745. Peyta. Sentence 
of condemnation to the King. Seve- 
ral purſes of money, and jewels, a- 
mounting to 30,000/. and upwards, 


taken and ſeized as plunder, in the 


town of -Peyta, being a town in the 
Spaniſp Weſt Indies, in the kingdom of 
| Spain, from the enemies of the Crown 
of Great Britain, were rightly and duly 
taken by the officers and mariners of 
his Majeſty's ſhips, (naming them, 


c.) 


the iſland of St. Bartholomew, and 
condemned in. Antigua, wiz. 170 ne- 


gro and mulatto flaves, and divers 


c 4 Feb. 1746, Plunder taken from 


ad 
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other goods, wares, and merchandizes; 
ſeized and taken from the iſland of $. 
Bartholomew. & 

© 27 April 1759., Savannah, Taker 
by Sir Ayde Parker's fleet. Goods and 
effects, (ſpecified;) taken in boats and 
craft, and on ſhore; Many claims and 
reſtitutions, Ry | 
. © 27 Fune 1759. Plunder taken at 
Senegal. | 

. © 28 March 1763: Hawvannah. Up. 
on another ftate of fats. The ſhip 
T yger, and the effets on board, ſur. 
rendered by capitulation; with the 
town ;—a treaty on land. _ 

.© 'Theſe cafes ſhew, that, for a hun- 
dred years; the juriſdiction has been 
profeſſedly, notoriouſly, and quietly 
exerciſed ; which leads to the ſecond 


Propoſition, that this exerciſe does not 


reſt on acquieſcence only; but 

© 2. 'That every common-law av. 
thority to be found on the ſubjeR, al: 
lows and ſupports the juriſdigion. 

© Brown & Burton v. Franklyn, the 
King's ProQtor, Scacc. H. 10 W, 14 
Carth. 474. Brown & Burton, the 
maſters of two ſhips belonging to the 
Eaſt India Company, took a French ſhip, 
and' cargo, and money, upon land, 
They had no letters of argue. The 
King's proCtor, upon the u- 
ſual monition, got a ſentence [ 619 ] 
of condemnation of the | 
whole, as perquiſite of Admiralty, and 
then proceeded upon the ground of this 
ſentence, againft Brown & Burton, for 
an account. | 
©  'They moved for a prohibition, 
ſuggeſting the ſtatutes of 13 and 15 
Ric. 2. and 2 Hen. 4. and averring 
that the goods and merchandizes were 
taken por land, in the Eaſt Indies, and - 
that they were no parties to the ſen- 
tence, never heard, and ought not to 
be bound, __ 

* The laſt was an objeQion upon 
the eternal principles of natural juſtice, 
but immediately removed, when the 
nature of the proceeding zz rem came 
to be explained. 

* The ground which remained, was 


. their being taken upon land. If the 


court had no juriſdiction, the ſentence 
| Was. 


——— j 


ASI SCEIRESS 


(a) Brown v. Franklyn, | 


was null and void, the ſubſequent pro- 

ceeding was legal, and muſt have 

been prohibited. 

« But it was inſiſted, by the coun- 

ſel againſt the protubition, that pr7/ze 

or no prize was a matter not triable at 

common law, but altogether appro- 

priated to the juriſdiction of the Ad- 

miralty. | 

« The court concurred in this pro- 

poſition, and; therefore, denied the 

rohtbition. | 

© This is a judgment in point, and 

the attempts which have been made 

ſhew, that no ingenuity can diftinguith 

it, and Lord Chref Barn Comyn draws 

a general concluſion and maxim of 
law from it :—* If a ſentence be in 
© the Admiralty, for a ſhip or goods, 
« as priz2, a prohibition does not go 

* upon a ſuggeſtion, that it was not 
.« prize, or that it was acquired upon 
« land (a) .*? 

* But, in 1742, there 1s a more ſo- 

| lema and more elaborate judgment, by 
Lord Chief Juſtice Lee, a very able, 
and a very ftrit common lawyer ; vis. 
in Key & Hubbard v. Vincent Pearſe, 
3l Fanuary 1742. I was counſel in 
it, It was argued, and could only be 
| argued, as a mere queſtion of law, juſt 
as'1f it had arifen in 1/tminſter Hall, 
| upon a capture in the river Thames, 
within the body of a county. 

* The colomies take all the common 
and ſtatute law of England, applicable 
to their ſituation and condition, The 
courts of law prohibited the court of. 
Admiralty, Gull as the courts of WY:/2- 
muſter Hall do here. 

I had a full note of it. But, luckily, 
Lord Chief Juſtice Lee having taken 
time to conſider, he brought with him 
notes of the opinion he was to deliver, 
which notes we have in his own hand. 

have alſo the report of the com- 


mittee, and the order of counſel upon 
t, 


Which the Chief Juſtice gave his opi- 


mon, in his own hand.? 


{) Com. Dig. Title Adnirgly: 
" 17 Geo. 2. <. 34- J 2. 
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laid down by him. 


* I will flate to you the notes from 


eee SE nw___—_—_—_— 


Vox. II. G 


(Here his Lordſhip 
read the opinion cf Lee, 


I781. 


Chief Jultice, verba- 7 CRT 
tim, as it 1s ſet forth — ol 
fupra, p. 606. to 608.) por. 


| *Nortning can be clear- 
er than the principles 


« prize or 10 prize,” 15 the boundary 
line ; and not the locality of land of 
ſea, or port within the body of a coun- 


ty within the realm. 


© 3. That the legiſlature; in ſeveral 
aQts of parliament, has recognized and 
referred to this juriſdiftion over goods 
taken on land as prize, _ | 

« The prize acts of the 17th (4) and 
29th (c) of George 11. contain a clauſe, 
that the Lords of the Admiralty ſhall 
grant a commiſſion, at the requeſt of 
the owner, to the captain of any ſhip, 
« for attacking or taking, with ſuch 
« ſhip, or with the crew thereof, any 


« place or fortreſs upon the land, of 
« any ſhip or goods belonging ro, or | 


<« poſleſſed by, &c.”? 

* The ſtatute of the 19th.of George 
II. (4), meaning to expreſs the ſame 
thing, has uſed more words to eftec- 
tuate the grant of the property to pri- 
vateers, but takes the juriſdiction for 
clear and certain, 
© Subfequent aQts follow this. 

* Upon theſe authorities there can 
be no doubt. We, none of us, ever 
had any. . 

© If the queſtion had been doubtful, 
arguments from utility and public con- 
venience ought to have turned the 
ſcale. Tt could anſwer no good end, 


and muſt prodnce inextricable mit- - 


chief, to captors, claimants, and the 


| ſtate, if goods taken upon land by 


ſhips, ſhould not be: within the prize 
juriſdition, | 

© The merits are no part of this 
queſtion. If the captors have done 


wrong, in ſubſtance, or in manner, 
the Judge of the Admiralty, and, if 
he err, the Lords of Appeal, have tull 
Power to make ample reparation. They 

; TVG 


<9 29 Geo, 2. ©. 34. I 2. 
(4) 19 Gor 3. c 67. 5 2, 


619. 


The queſtion, . 
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Friday, 
9th February. 


In an aGtion 
UPON an agree. 
ment todeliver 
poſſeſhon for 
certain conſ1- 
derations ſub- 
ject to a for. 
feiture on fai- 
Jure by either 


_ party, the per» 


ion who was ! 
to deliver poſ- 
ſeſſion cannot 
ſue for the 
forfeiture, 
without ſhew- 
ing in his de- 
claration a 
poſſeſlory title 
in himſelf, 


 LuxTON again// ROBINSON. 


A SSUMPSIT, on an agreement, by which: the de- 
fendant was to take, of the plaintiff, certain premiſcs 
known by the name, &'c. and the goods and fixtures 
which ſhould appear to be the property of the plaintiff, 
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; ive ſatisfattion even © Therefore, we are all of opiniqy 

178! 4 an enemy priſoner, that the rule ſhould be diCharped. the 
Le Cayux Whois illiberally plun- No motion has been made for a pro. 0D 
«#7 7 dered, or perſonally ill hibition, in any other court ; but a; hai 
gant &i 'z. Mitchell and ancth l 
Ws x. treated. action, (wiz. Mitchell and anc! er V. pa 
Sokas © As we are allclear- Rodney and another, ) in which the ſame me. 
. ly of the opinion I de- queſtion ariſes, was tried before Lord ing 
liver, we ought not to contribute to Moansfeld, at the Sittings after Hilary E the 
the injuſtice and miſchief which may Term, 22 Geo. 3. and a ſpecial verdi; W the 
be occaſtoned to many perſons, from found, upon which judgment paſſed jy 4 ] 
the delay which would ariſe, from BÞ. R. for the defendants, in the en. 3 p 

giving liberty to declare in prohibi- ſuing term, without argument, the A 
tion, and the parties know, they are opinion of the court being already 3 Her 
not finally barred by our judgment. known ; and a writ of error upon that | he 
They may apply for a prohibition to judgment is now depending 1n the = Wit 
_ every court in We/tminſter Hall. Houſe of Lords [ + 126]. = one, 
—  — = - = #/ 

(+ 126] On the 24th of Nowember low was affirmed, 3B 

1783, the judgment of the court be- I 
| TI 
- T! 


by a fair appraiſement, by two appraiſers, or their umpire, R, 
or elſe to forfeit a depoſit of five guineas, and, if either 1769 
ſhould fail in his part of the agreement, that he ſhould pay E 10-5. 
10/7. to the other, excluſive of the depoſit z the defendant E ſcers 
to take poſſeſſion. on a day ſpecified. 'The plaintiff aver- E poun 
red, that, on the day, he was ready and willing to deliver | 

to the defendant the ſaid premiſes, and ſuch goods and WR — 
fixtures as ſhould appear to be the property of the plain- ; | 
tiff, at ſuch appraiſement as in the ſaid agreement mentioned, WP || Re 
yet the defendant did not then, nor at any other time, ws; 
accept and take of the plaintiff, the- ſaid premiſes, but 

wholly refuſed ſo: to do, by reaſon whereof he becam* [1 
liable to pay the ſaid ſum of 10/. excluſive of the de- 

_ poſit.. Special Demurrer ; for that' it does not appear 3 4 
1. That the plaintiff. had any intereſt in the ſaid premulcs, AM 
at the time of making the agreement z nor, 2. That hc —_— 
ever requeſted the defendant to take the ſaid premiſes, and 
ſuch of the ſaid goods, Ec. ;z nor, 3. That the ſaid goods On 
and fixtures were ever appraiſed'in any manner what!0- of Gy 

a: a RL IR 4 that £ 
| In ſupport of the declaration, it was ſaid, that, whet ledginy 
a party declares on a demiſe, there is no occaſion to {hv the rg 
an intereſt 3 if the defendant means to call zhat in quel- threats 
tion, he ought to plead nil habuit in tenementis, and yr Crip 


ag 
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the plaintiff muſt ſhew a title, in his replication. Beſides, 
n this caſe, it was not neceflary that the plaintiff ſhould 
have an intereſt inthe premiſes, for nothing was to be 
paid but for the goods and fixtures. As to the appraiſe- 
ment, it was enough to aver, that he was ready and will- 
ing, He could not have an actual appraiſement without 
the concurrence of the defendant; for, from the nature of 
E the contract, one appraiſer muſt have been named by each. 
E 7/0, for the plaintiff. —Runnington, for the defendant. 

E BULLER, Fufftice,—This 1s not like a demiſe by deed. 
= Here, the plaintiff was to deliver poſeſron, and, therefore, 
© he ought to have ſhewn, that he had a right ſo to do. 
= With regard to the appraiſement, if each was to appoint 
E one, he ſhould have ſhewn, that he had appointed one. 

| Word had leave to amend, on payment of coſts. 


The K1NG again/ff the INHABITANTS of 
CORHAMPTON. 


HE court of 


Quarter Seſſions for the county of Surry, 


des l confirmed an order of two juſtices, for removing the 
uſcs & wite and children of one Richard GoodiF, from the pariſh 
ures | of Croydon, to the pariſh of Corhampron, ſubje&t to the 
tiff E opuaion of this court, on the following facts : 
JIE, | Richard Goodiff was originally ſettled at Corhampton. In 
ther 1769 he came to Croydon, and there rented a houſe at 4/. 
pay 10s. per annum, On the 1oth of Fune 1773, the over- 
dant # {cers of the poor of Croydon made a rate of 25s. in the 
zVET- $ pound, in this form, v:z. 
liver L 
and | ————_——_—_ ————— — 
lain- | 
ned Rent, | Occupiers' Names. | Sums Aſſeſſed. 
time, Es EOS | 
but = i Os 6 
came { 10. A. B. | £ To 
e (eo | Re: | 
Dear 3 4. Q, C | Richard Goodiff. 
niles, | 1 | 
at he — 
and INE | : 
goods On the 224 of Fune, one of the overſcers demanded 
hatlo- WW of Godiff 85. for the rate, declaring he was affefled in 
that ſum for the relief of the poor. Goodiff objected, al- 
when dging he was not a pariſhioner, 'The overſeer opened 
they the rate-book, and ſhewed him his name therein, and 
quel- -reatened to diſtrain for the 85s. if he did not pay it. 
d _ *;f, on this, paid the money direQly, In the after- 
bn |  Q 2 | noon 
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I'73 I, 


| 


LuxToN 
againſt 


RoBinxso0N. 


Saturday, 
Ioth Feb, 


When the title 
of the rate iS— 
So much in 
the pound, — 
and the pau- 
per*s name is 
inſerted in the 
rate, and alſo 
his yearly 
rent, though 
nothing 1s 
written againſt 
his name in 
the column of 
Sums aſſeſſed, 
this is a ſuffi» 
cient rating for 
the purpole 

of gaining a 
ſettlement, 
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178 I. noon of the ſame day, the overſeer returned, with the 


Laney veltry clerk, and offered to return the money, faying he 


The King had taken it by miſtake. Goodrff refuſed to receive it, 
againſt The overſcer however left it, aud went away, on which 


CorHAMP- Goodiff threw the money after him; 


TON. It was admitted, that Q. C. meant Drere Certificate. 

Mingay, in fupport of the order, faid, he admitted, that 
in all the cafes where the queſtion had turned upon the 
way in which the perfon meant to be rated was deſcribed, 
the court had inclined to a favourable conitruction, but 
that, here, there was no rating. 'Fhere was no ſum put 
againit Goodrff's name. 'Fhe partih knew he occupied the 
houſe, but they never intended to rate him. 'The miſtake 
of the overſeer, (and corrected fo ſoon,) in ſuppoſing him 
rated when he was not, could not be binding on the px 
riſh. He cited Rex v. Warblington (a). 

Kirby, Serjeant, and Palmer, on the other fide, inſiſt. 
ed, that the omiſſion of a particular ſum in the column of 
« Sums aſſeſſed,” was ſupplied by the ſtyle of the rate, 
being a rate of 2s, in the pound, coupled with the en- 
try of 4/, oppolite to Goodiff*s name, in the column 6 
Rent. "The caſe of Rex v. Warblington was very different 
in its circumilances from this, and went upon fraud com- 
mitted by the pauper. | | 

Lord MansrIELD, (ſtopping Palmer,)—The cafe citel 
does not apply. The payment, there, was not till a year 
after it ſhould have been made, and the overſeer was - 
duced to receive it by a miſrepreſentation. "There is no 
queſtion here. "The title of the rate is © Tavo {billings i 
« the pound,” and, in the column of Rent, Goodiff's rei! 
is 4/. This fixes his proportion of the rate. For wht 
purpoſe was his name inſerted, if not to rate him *{ Then, 
has he paid? Yes; and againſt his will ; and the over- 
ſeer ſhall not have it in his power to ſay, upon reconiidet- 
ing the matter, « I have thought better. of it, and you 


&« {hall not gain a ſettlement.” 
\ Both the orders quaſhed [+ 127} 


44})-T. 14 Geo, 3« Burr. Settl, Ca. [+ 127] Vide Rex v. Hecknud 


No. 245. evicke, ſupra, Þ. 564, and the calci 
| | there cited, note {Tf 65 |. | 
[ 623 ] On 
Monday, YATES agarn/i FRECKLETON. 
I2l ev. 


Payment of AET ION on a note of hand. The plaintiff's attorne} 


the debt, to ih town had ſent the note to Fox, an attorney at 
an agent em- wventry, where the defendant reſided, to preſent it for pi} 


Led is lea i. ol im, | 
the defendant MENE 3 and, by the letter incloſing it, direQted him, ; 


by the plain- | SLRE No | 
oy attorney, is not payment to the plaintiff, though payment to the attorney hu 
IS, © | 
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the WW payment ſhould be refuſed, to return it immediately to 1781, 

be twp adding, that, in that event, he would ſend down a ___ 
IP 7 writ to him, to arreſt the defendant. Fox having accord- yargs 

hich ingly preſented the note, and payment being refuſed, he againſt 

E wrote to the attorney in town, to inform him of it, and FRECKL 8+ 
a writ was ſent to him, upon which he arreſted the de- Tov, 

that fendant, who gave bail to the ſheriff. Fox, afterwards, 
- the got an aſſignment of the bail-bond, to the plaintiff, and, 
ied, ſome time afterwards, the defendant paid the debt, and 
, but all the coſts then incurred, to Fox, who gave him a re- 
1 put E ccipt. After this, the bail were ſerved with proceſs and 
4 the | notice of declarations on the bail-bond, Fox not having 
ftake WS paid the money over to the pram, or his attorney, 
r him and the attorney having employed another agent, but 
e px Wi without giving any notice of the change to the defend- 
# ant, The letter to Fox, accompanying the note, had not 
inſt. WA been ſhewn to the defendant, before he paid the money ; 
m1 of E but, when the proceſs on the bail-bond had been ſerved 
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rate, by the new agent, Fox produced it to the defendant, to 
e Cl- & convince him that he was duly authorized to receive the 
nn 0 | money. | | 


Ferent | On Thurſday, the 11ſt of February, Douglas obtained a 
| com- WS rule for the plaintiff to ſhew cauſe, why the proceedings 
$ on the baikbond, ſubſequent to the payment of the debt 
cited WF and coſts by the defendant, {ſhould not be ſet afide, with 
1 year WE colts; and all further proceedings in the mean time {taid, 
74S Is On Saturday, the 1oth of February, this rule was enlarged, 
18 00 | with the addition, that Fox, on notice to be given him 
[ings i @ of the rule, ſhould anſwer the ſeveral matters in the afi- 
's ren! | davits. | a. | 
r wit WG [t was then, and this day, urged, in ſupport of the rule, 
Chet, WAR that payment to an agent is the ſame thing as payment 
2 ovel- WE to the original attorney ;z and that the plaintiff's attorney 
2nlider- WA ought not to have changed his agent, without giving no- 
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nd you WR tice to the defendant. "That, beſides, the letter, here, was 

| to be conſidered as a ſyecial authority to receive the mo- 
127þ | nc, and, although it had not been ſhewn to the defend- | 
I ant before the payment, yet the plaintiff, who had there= [ 624 IF 


«VETS 


he cal by, (through his attorney,) veſted the power in Fox, ought 
| aot to be ſuffered to avail himſelf of that circumſtance. 
Dunning, for the plaintiff. ——Caldecor, for Fox. 
_ The court were clear, that an agent employed to ſue, 
| 15 Not, therefore, authoriſed to receive payment [xp]. They 
laid, it had been formerly. doubted, whether payment to 
te attorney was payment to the party, though it was now 
| wy ſettled - 
[] But if the agent in town, take plaintiff, and be a waver of the wrre- 
Money out of court, which the defend- gularity. Grifiths v. Williams, B. Re 
[ant has paid in under a Judge's order, £. 27 Geo. 3. 1 Term Rep. 710. 
Hut uregularly, that ſhall bind the Na ITT | 
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1781, 
| —_— — 
YATES 
againſt 
FrECKLE- 
TON. 


Monday, 
12th Feb, 


On a grant of 
a fee-farm 


' yent, © with- 


out any de- 
duction, de- 
falcation, or 
abatement, for 
or in any re- 
ſpe whatſo. 
ever,” the 
grantee 18 in- 
titled to re- 
ceive the full 
rent without 
deducting the 
Jand-tax.— 
Diltreſs 1s not 
incident to a 
fee-tfarm rent 
as ſuch, ex- 
cept the caſe 
is brought 
within the ſta- 
tute of 4 Geo, 
2.c.28, & 6, 


2. 625 ] 


 fidue.—General Demurrer. 'Þ 


CASES IN HILARY TERM 


ſettled to be ſo [1]. That the letter, ſo far from import. 
ing an authority to receive the money, implied the reverſe, 
in czfe the note ſhould not be paid voluntarily, becauſe, 
m that event, Fox was to return it. Tf it had been meant, 
that he ſhould alſo, in that caſe, receive the money, the 
note would have been left in his cuſtody. 

Fox having made no exculpatory «affidavit, an abſolute 


rule was made, that, upon payment by the defendant, of 


the debt and coſts, (the coſts of this application excepted,) 
to the plaintiff, all further proceedings ſhould be |taid; 
and that Fox ſhould pay the debt and coſts to the defend- 
ant, and alſo the plaintiff's coſts of this application to 


him, on or. before the iſt of March, otherwiſe an attach- 
ment to iſſue againſt him, 


[1] Vide Powe! v. Little, B. R. H, 20 Geo. 2. 1 Blackft, 8, 


BRADBURY again// WRIGHT. 


ACT ION of replevin, The defendant makes conuſance 
as the bailiff of one Wilkinſon, and then ſtates ;— 
That Ejre and Bretland were ſeiled in fee of the [us in 


quo, and that they, by indenture, dated the 2oth of April 


1693, bargained and ſold, aliened, releaſed, and conhrmed, 
the fame, to Jordan Bradbury, his heirs and aſligns, in fe: 


farm, tor ever, yielding and paying, yearly, to Gretland, 


his heirs and aſſigns for ever, by half-yearly payments, at 
a place and on the times mentioned, the yearly rent of 
al. 17s. 6d. & without any deduftion, defalcation or abatc- 
ment for or in any reſpet whatſoever ; "That teifin was 
delivered to him accordingly, and, by virtue of the faid 
premiſes, Fordan Bradbury became and was ſcifed in fee of 
the /ocus in quo, and Bretland became and was ſeifed 1 tee 
of the fee-farm rent of 41. 17s. 6d. by the ſaid indenture 
of feoffment ſo reſerved and made payable to him, his hens 
and athgns : 'Then deduces a * title to the ſaid fee-farm ren 
to Wilkinſon, and alledges, that 2/. 8s. 9d. of the {aid fee-jari 
rent for one half year, was in arrear, and that the goods 
were taken as a diſtreſs for the ſame, —Plea 1n bar, as to 
257. 13d. part of the faid 2/7. 8s. 9d. that, by the land-tax 
aft of 1778, 17s. 4d. was aſſeſſed on the /ocus in quo, thit 
a like rate for the ſaid fee-farm rent would, by a jull pro- 
portion, amount to the ſaid 25. 15d. ; wherefore the plain 
tiff, according to the form of the ſaid ſtatute [1], did 
abate, deduct, and keep in his hands, the ſaid 25. 14: 
and, as to the reſidue, he pleaded a tender and refuſal, 
prior 'to_ the time when, &'c. and that, after the tend 
and before the ſaid diſtreſs was ſo made and taken as 
aforeſaid, no requeſt or demand was made of the faid 1& 


[1] Fide 4 W.& M. c.1.$6. Copied in all the ſabſequent land-tax actse 
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The queſtion argued by the counſel, upon this record, 178 . 
was, Whether, by virtue of the words, © wvithout any de- | 1 
« duftion, defalcation, or abatement for or in any reſþeft Bxapmury 
W « whatſoever,” the grantee of the rent was intitled to re- againſt 
E ceive the whole, diſcharged of the land-tax ? Davenport Wzicar, 
E argued for the plaintiff, and Chambre for the defendant. 

= For the plaintiff, Brew/ter v. Kitchen (a), and a caſe of 

E Champernon v. Champernon, before the preſent Lord Chan- 

W eller (b), were cited. In the firſt, upon a covenant to 

W pay a rent-charge, without deduction of any taxes for the 

WE /aid rent, it was held, by Lord HoLT, and the whole 

E court, that the rent was to be paid in full, without de- 

= ducting the /and-tax impoſed by 4 & 5 Will. & Mar. 

E 'This caſe was ſtated to be in point, and one of the rea- 

© ſons given by Lord HoLT for his opinion in that caſe 

© ſeemed, it was ſaid, a fortiori, applicable to the preſent ; 

© for the rent, there, was granted in 1649, and, although 

= the preſent form of the land-tax, and which was eſtabliſh- 

E c before the queſtion aroſe, had not then' been introdu- 

E ced, yet, (becauſe taxes of Zhat nature, viz. the monthly 

E afeflments, had obtained before that time, and there was, 
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4 RE i the afts of the Commonwealth, the ſame clauſe as in : 
461 WWE the then and preſent land-tax aCts, for the tenants to de- 'J 
me", Wh duct the tax out of their rent [2],) he thought, that the | 
L fe E words of exemption muſt have been meant to compre- bY 
Lani, | hend ſuch taxes if impoſed in future, and to exempt the [ 626 ] bf 
Sy & E grantee from the burthen of them. As to the preſent * 


| caſe, the land-tax had been eſtabliſhed in its preſent form 
© juſt the year before the date of the deed on which the 
E queſtion ariſes, and, therefore, muſt have been in the 
þ contemplation of the parties. In Champernon v. Champer- 
E 2m, the queſtion was upon the conſtruction of a power 
1 to make jointures free from taxes, and the Lord Chancellor 
& held, that the land-tax was particularly within the words 
| of the power, as being the only tax to which land is ab- 
| {olutely liable. | 
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f _ | Chambre inſiſted, that neither of thoſe two caſes ap- ; 
o—_ | plied, becauſe, in both, the word © zaxes” was expreſsly [ 
| bows | uſed, So, in Hoopword v. Barefoot, where the tenant was x 
8 hat | alſo held liable to the land-tax, the words were {till 3 
V3 


ſtronger, © And all ſums that now are or ſhall be aſſeſſed 


F ph _ © or Zaxed for and in reſpe&t of the premiſes, for chim- 
Pp 1 "* ney money, church and poor, or otherwiſe (c).” He 
S " | faid, the queſtion was, whether the defendant was intitled 
. $ : 


| to the exemption, notwithſtanding the clauſe in the land- 

| ax atts, by which landlords, owners, and proprietors of 

h (a) B.R.H, g WW. 3. 11d. Raym. pied in the ſubſequent afts. 2s. If the 

{* 
faio 37. 8.C. 1 Salk 198. Carth. 0D. Tieuſe referred ha the plea 2. $6.) 
The | b) 1780, | | ty was in the a&ts of the Commonwealth. 

{z] 4 I, & M. A) I, $ Il'J., Co- (c) 8. R, , # 8 Ann. 11 Med. 298. 
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BRADBURY 


againſt 


W8RrIGHT. 


[ 627 ] 


CASES IN HILARY TERM 


lands, are authorized to abate and dedutt a proportion, 
able part out of every fee-farm rent or other annual rent 
payable out of their lands, of the rate taxed or afſ5/ſed on 
them (a). To intitle him to ſuch exemption, the wordz 
zaxes or efſeſſments ought to have been uſed. The ſtatute 
provides, by another clauſe, «* That nothing therein con- 
* tained ſhall be conſtrued to alter, change, determine, 
« or make void, any contracts, covenants, or agreements 
« whatſoever, between landlord and tenant, or any other 
« perſons, touching the payment of taxes and aſſeſſment; 
« (4),” But neither could a caſe where nothing 1s ſaid 
about taxes or afſe//ments, be brought within that clauſe, 
'Fhe general expreſhons in the deed ought nat to be ex- 
tended to parliamentary impoſitions, "They were a ſort of 
words of courſe, and, in truth, meant nothing more than 
was comprehended in the reſervation itſelf. With regard 
to the argument drawn from the time when the deed 
was made, it was to be conſidered, that the land-tax was 
then only occaſional, and, therefore, 1t was not to be pre. 
ſumed, that the parties foreſaw the permanent renewal of 
it, or had it all in contemplation. 

BULLER, Fuftice, aſked, if this did not, on the plead- 
ings, appear to be that ſort of rent for which there was 
no remedy by diſtreſs at common law, for he conceived, 
that, ſince the ſtatute of guia emptores, a rent granted 'in 
fee could not be diftrained for, without an expreſs clauſe 
making 1t a rent-charge z and he denied Dawvenport's an« 
fwer to this, viz. that fee-farm rents were rent-charges; 
obſerving, that, by the definitions in all the books, the 
appellation of © Fee-farm” only reſpeted the proportion 
between the amount of the rent and the value of the 
land [17]. If this rent was a rent-ſeck, he ſaid the diſtrels 
could not be ſupported but on the authority of 4 Geo. 2. 
Cc. 28. F 5. and the avowry had not ſtated, (areceeing 1 
| | : | | that 


(a) 41. O&M. c.1. 46. 

(5) 4 Geo. 3. co 2. $32. 4 W.& 
M. c. 1. $ 34. 

[1] Feodi Firma appellatur, cum quis, 
ex dono wel conceſſione alterius, pradia 
tenuerit fibi et heredibus ſuis, reddendo 
vel dimidiam wel tertiam, wel ad minus, 
quartam partem weri waloris, Tenens 
bujuſmodi ad nulla ſerwitia obligatur nifi 
que in ipfa charta continentur, exceptd 
fidelitate, que omnibus tenuris incumbet. 


Spelm. Gloff. 221. col. 1. © Cheſcun 


«« fee-farm ſera entend le wzraye walue 
« del terre, qui eft le cauſo aura ent 
«< relicfe.”? Brooke Abr. 7/t/e Rehiefe, 
201. pl. 5. 8. Cites 45 Ed. 3, 15. 
&nd Old 'Fenures, 


« yalue, then the rent 3s called a fee- 


Blackſtene, (Comm. vol. 2. P- 43) 
ſays, © A fee-farm rent is a rent-charge 
<« in fee, 1{luing out of an eſtate in fee, 
« of at leaſt one fourth of the value 
« of the land at the time of ts re- 
« ſeryation.”” And he cites Co. Litt\, 
143. ; which does, at firſt, ſeem to al- 
thorize his definition ; for the words 
Lord Coke are, © It, (z. e. a rent 
« ſerved by deed, with a clauſe of 
« diftreſs,) is called a rent-charge, 
« cauſe the land, for payment theres!, 
« 15 charged with a diſtreſs ;?? and 
then, he goes on, immediately, to ſay, 
« Tf it be'to the whole value of tit 
« land, or to the fourth part of ine 


- . 66, farms" 


IN THE TWENTY-FIRST YEAR OF GEORGE III. G2Y 
Ne t ſtatute,) that the rent had been duly anſwered or paid 1-81, 
nt - the ſpace of three years, within the ſpace of 20 years | | 2 
on before the firſt day of , the ſeilion of parhament when the Baavzury 
rds ſtatute paſſed. | -.-......-- Ignnlt 
ute Davenport, then ſaid, he was inclined to think, the right Warcyr. 
ON- to diftrain was admitted by the plea. 


' On the principal point, Lord MansF1ELD ſaid, with re- 
gard to Chambre's obſervations on the caſes, that, in none 
of them, was there any mention of a ſubſequent /and-tax. 
There could be no words ſtronger than thoſe in the pre- 
ſent caſe | and it would not have been clearer if the 
deed had run, * avithout any deduftion, defalcation, or abate- - 
« ment for taxes.” He faid, he thought there were caſes 


ex- 
+ of in the equity books on this point, and defired the cauſe 
han to ſtand over 


into, 


their opinion, that the rent ſhould 


keld, Carthew, and 11 Mod. 


« farm.” Blackfone, probably, ac- 
cording to the moſt natural and obv1- 
ous conſtruQtion, underſtood the pro- 


F ANs noun * z7*? in the ſecond ſentence, to 
rges relate tothe ſame thing as in the form- 
, the er ſentence, viz. to rent-charge. - But 
Irtion it ſhould ſeem, on conſidering the au- 
f the thorities above referred to, (though 
frrefs hey do not expreſsly exclude the idea of 
"Rp diltreſs,) — with the text of Lzi7- 
ei teten, that, by an inverſion of language 
«Þ not uncommon even now, but frequent- 
that ly preferred, from affeRation, in Lord 
« 43) Cote's time, the relative, in the ſecond 
charge ſentence, is placed before the noun ſub-. 


ſtantive, wiz. ** the rent,” to which it 


> Value refers, and, therefore, the ſentence 
its re- ought to be underſtood as diſtin and 
. Litth ons of the preceding one, and 
to al as if it had run thus : © The rent (5. e. 
ords of * a rent certain reſerved to a man and 
ent re- * his heirs, which is what Liteleton is 
auſe of * ſpeaking of,) if i? be to the whole 
"ge, be & value of the land, or to the fourth 


heres}, 


till this day, that they might- be looked _ 


1. The court now, on the principal point, declared 


be paid without any 


deduction for the /and-tax ; and founded themſelves on 
the authority of the caſes cited from Lord Raymond, Sal- 
2. As to the other point ; 
they were of opinion againſt the defendant, for that 


the 


«« part of the value, is called a fee- 
& farm.” If this 1s the true conftruc- 
tion, the inference is, that the de- 
ſcription of fee-farm, taken by itſelf, 
does not imply a power of diftreſs ; 
which ſeems to have been what Buller, 
Juſtice, hinted at. But a rent in fee, 
of the proportion required, would not 


ceaſe to be a fee-farm rent, becauſe a 
power of diftreſs was ſuperadded. A 
fee-farm rent may either be a rent- 


ſeck or a rent-charge, and, (till the 


| ſtatute of quia emptores,) might have 
been a rent-ſervice [+128]. But then, 
11 pleading, in order ito juflify in re- 


plevin, 1t would be neceflary, not only 
to ſhew that the rent was a fee-/arm 
rent, but alſo to call it a rent-charge, 
or to ſtate that a power of diſtreſs was 
annexed to it. 'This, probably, could 


not have been done here, becauſe, in_ 


fact, no ſuch power was given by the 
deed. 


We [+128] Vide Mr. Hargrave's Edi- 
' of the non of Co. Litrl. p. 144. a. Note (5), 
of the where the very learned editor is of 


\ 


d a fee- 
farm." 


Py 


opinion, ** that the term *«* fee-farm®? 
* 1s not properly applicable to any 
«© rents, Except rents-/orvice."” 
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628 | CASES IN HILARY TERM, &:. 


178 t, the rent was, in its nature, a rent-ſeck, and the party 
L , could not diſtrain but under the ſtatute, and therefore 
BzavBury in his avowry, he ought to haye brought his caſe with 

againſt 1N it. | 
WrriGHr, But, as the merits were in the defendant's fayour, it 

was agreed, that the demurrer ſhould be allowed, without 
colts on either fide. 


End of Hitary Term, 21 GEORGE I). 
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ARGUED and DETERMINED 
IN THE 


Court of KING's BENCH, 


I 'N 
Eaſter 'Ferm, 


In the Twenty-firſtYear ofthe Reign of Gzorce III. 


Lai 


PEARSON again/? CAMPION. 


TUNNING was to have ſhewn cauſe againſt a rule for 
a prohibition to the ecclefiaſtical court, in a ſuit, by 
an apparitor, for his fees; but he mentioned, that he 


E found it had been decided, that a proftor or regiſter can- 


not maintain ſuch a ſuit, and for this cited Pollard y. Ger- 


rard (a) [1]; and, as this caſe feemed to be within the 


lame reaſon, he withdrew his oppoſition to the rule. 
'The rule made abſolute. 


(a) B. R.M. 13 W. 3. Ld. Raym. 


I'701, 
— — — 


Wedneldayy 
2. May. 


An apparitor 
cannot ſue in 
the ſpiritual 
court for his 
fees. 


[1] Yide, alſo, Zohnſor v. Lee, B. R. 


703. T. 8 Will. Zo. bY Med. 238, 


The King againſt the INHABITANTS of dt. 


MicnaeEL's, in BATH, 


HE court of Quarter Seſſions for the county of Somerſet 
confirmed an order of two juſtices, for the removal 
of Fohn Freeman, from Walcott, to St. MichaePs in Bath, 
and ſtated -\ | 
© That the pauper, being entitled to two freehold houſes 
mn Walcott, one of the value of 28/. a year, the other of 
26 |. a year, in 1778, conveyed. them by leaſe and releaſe, 
to truſtees, in truſt, to be ſold, and the money ariſing from 
the ſale to be paid, firſt in diſcharge of two mort euges due 
ereon 


into polieſſign, a reſidence of 40 days will not gain a ſettlement, 


[ 639 ] 
Saturday, 
5th May, 


If a man who 
is inſolvent 


has conveyed 


his eſtate to 
truſtees for the 


_ payment of _ 
his debts, and 


afterwards, 
before the 
trult is per- 
formed, gets 
fraudulently 


- - 
- p — 
LY 
a = o —_ - 
| as NO OT NEC = _ 
—_— ye 5 


= 
t 
m 
— WD 


——S- Ci iti a 
4 * R 5 
— I 

_— 


Fe = Sb 
. . * % 

+ ve xs LIP. ng” = 

. => $905 8 - > 


my c + G 
"£2 2 —— 
ef EE ap a 
HY CO & OS. 


< . 
—_ I —_— 

= l 

< ——_—_— 


IE IT. 
TY CE. 
EOS EAT SL = a ans 


I 


DO = ec I. 
75 ad Th SSR ee > ora wi 


SS Oo = 
4 wy ”= _ 
RE Lal eat 
i = ENEELS 


= ei 


_— Sn 
Px 5 
—== 


NN "IS 
— -"W « + I,- Bn <= 


EX a 


oe - — — 
=D "20", - 32 I bh I I = = 


+ EE ue »* 62; 

—— ok 0 "= 

* AR 2 ; ED EE SE 
- ——_ - 


_ 
+ = 
_= 


ts 
by - S=Þ 

—_- =: G5 a 
- ” —otbe bes > x = —- 
- Ga ———_ bo EIS TI yo 


—_— —_ in uh © £ 
OED oo nee on 


wh F 
iS 
by. 


i" 
_ 
, ) jb 
: 538 
10 
b. 
' 
N 
Nt þ 
"*" 
"2 
: 
by C 
Ll 
” 
a 


639 


I70T. 


'TheKing 


againſt 
St, Mr- 


CHAEL'S. 


£ 631 ] 


(4) FT. 1o& 11 Geo. 2 Burr. Sel, [+ 129] Vide Rex v. North Curry, M. 
Cajes, No. 34. ' 122 Geo. J, | | 

- 2L'L5 14 Geo, 3. Burr, Settl, Caſes, (4) M. 15 Geo. 3. Burr, Settl, Cajzi, 
No.:243. = 7 £ | we | 


. on the other fide, was only af opinion of GouLD, Fufiice, 
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thereon amounting to 500 /. afterwards to his other cred. 
tazs rateably, and the ſurplus, if any, to him, his execy. 
tors, adminiſtrators, and afhgns ; "That the houſes were 
both Jet to other perſons at the time of the conveyance, 
and the pauper then reſided in a public houſe in the pariſh 
of St, 1{ichael, at the rent of 4o /. per annum, which he had 
occupied ſeveral years, till he failed; "That, afterwards, 
one of the houſes becoming void, the truſtees having the 
polleſſion and the key thereof, employed one Betty Farran, 
then a lodger in the pauper's houſe, to clean the ſaid ya- 
cant houſe, and paid her 3 s. for ſo doing, and delivered 
her the key for that purpoſe, which having done, ſhe 
placed the key in the bar of. the public houſe, among ſore 
other things of her own which the kept there, intending 
afterwards to re-dchver it to the truſtees, but that the pau- 
per's wife took it from thence, and took poſſeſhon of the 
vacant houſe, and, with her huſband, h2d continued there 
ever ſince to the time of the removal, being, in the whole, 
oye vear and taree quarters z 'That, one of the truſtees, 
tecing her carrying her goods thither, gave her notice that 
ſhe was doing wrong, not having the confent of either the 
truſtees or creditors, to which the replied, © Iam going to 
& my own eftate, for I and the children can't lie in the 
« ſtreet;” "Phat the premijes had not yet been ſold by the 
truſtees; That the value thereof was about 650 /. at pre- 
tient, but at the time of the conveyance was fomething 
more ; 'That the debts owing by the pauper, for which 
fuch truit deed was executed, including the two mortga- 
ges, were 8B1 /. and upwards; That it did not appear, 
on that deed, how the annual rents were to be diſpoſed of, 
till the ſale ſhould be made.” 

Dunning and Burroughs, im ſupport of the removal, con- 
tended, that the pauper had no property in Walcott by 
which ke could gain a ſettlement, far that the conveyance 
divelted the whole of. his intereſt for the benefit of the cre- 
ditors, the debts being more than the value. They likened 
this to the caſes of perſons entitled to adminiſtration or 
dower, who reſide without adminiſtration heing granted, 
or dower aligned, and cited Rex v. Widaorthy (6), and 
Rex v. Painſawick (c), to ſhew, that ſuch perſons do not 
gain a ſettlement [+ 129]. It muſt, they ſaid, be intended, 
that the truſtees were to have the immediate profits, as 
they had the poſſeſſion. That the caſe of Rex v. Nat- 
land (d), which would perhaps be relied on by the counſel 


on the circuit, and was not argued on the merits, 1n this 
court, If they were to admit that the pauper had a right 
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' hive reſided till the Cale, yet they inſiſted, that he could 


not have gianed a ſettlement under the circumitances 
which had happened, becauſe the poſleſhon was acquired 
by wrong. : ; | | 

Gould and Morris argued, againſt the orders, that the 
trultees had no beneficial, and the creditors no legal mn- 
tereſt. 'The beneficial intereſt remained in the grantor till 
the ſale, and there was no doubt but that a ſettlement 
might be acquired by an equitable eſtate. It this caſe dif- 
fered from that of a mortgagor. mn poſſeſhon, it was 
ſtronger in fayour of the ſettlement, becauſe a mortgagee 
has both the legal and a beneficial intereſt. This did not 


reſemble the caſe of Rex v. Widworthy, becauſe, till ad- 


miniſtration, nobody has a right where there are ſeveral 
next of kin. A ſole next of kin would gain a ſettlement 
before adminiſtration. In Rex v. Painſwick, 1t was ar- 
gued, and could not be denied, that there were many 
things that might bar the dower, and prevent an aſhgn- 
ment from being ever made. AsTON, Fuftice, was dif- 
ſatished with the deciſion in that caſe. Here, the pauper, 
at any time, might have prevented the fale, by tendering 
the money. 'The truſtees could not have maintained an 
ejetment againit him till after the ſale, and by joining 
with the vendee. "Theſe were private tranfactions, which 
the pariſh had no right to pry into, and the court would 
not, in a ſettlement caſe, enter into the amount of a man's 
debts, nor enquire whether there would, or would not, be 
a ſurplus. "They alſo rehed on Rex v. Natland, and men- 
noned a caſe of a deviſe to truſtees to fell, where the teſta- 
tor's children continued to refide, and gained a ſettlement ; 
ind ſaid it muſt have been the ſame, if the deviſe had been 
to ſell to pay debts. | | 

Lord MaNnsFIELD,—lf the eſtate on which a pauper re- 
ſlides 1s fubitantially his property, that is ſufficient, whatever 
torms of conveyance? there may be z and, therefore, a mort- 
gagor in poſſeſhon gains a ſettlement, becauſe the mortga- 
gee, notwithlklandwmg the form, has but a chattel, and the 
mortgage 1s only a ſecurity. It is an affront to common 
fenſe to ſay the mortgagor is not the real owner. But here, 
what intereſt had the pauper in this eſtate ? He made an 


ummediate conveyance to truſtees, not a mortgage, to ſell 
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and pay off two mortgages and other debts, and when this. 


conveyance was made, it was ſo doubttul whether there 
would be any ſurplus, that the deed ſays that he ſhall have 
the ſurplus, if any. IHe had only a chance of a reſidue, and 
had not a right to continue a moment in poſſeſſion. A 
mortgagor has a right to the poſſeſſion till the mortgagee 
brings an eje&tment, After the mortgagee has got into 
poſſethon be might gain a ſettlement. There is {till anothex 


ind a ftronger ground, in this caſ:, for the poſſeſlion was 


gained by fraud. 
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The King 
againſt 
St. M1- 
CHAEL'S. 


Saturday, 
5th May. 


An original 
order of 
baſtardy may 
be made at 
the Quarter 
Seſhons. 


[ 633 ] 


(e) Burns 7uftice, 13th Ed. vol. 1. 


P. 195. 


3 
(f) B. R. 13 Car. 1. 2 Bulftr. 355. 
S, C. Cro. Car. 341. 350. 


(g) 3 Car. 1. c. 4. 
(b) Bott 2nd. Ed. p. 119. 


CASES IN EASTER TERM 


W1rL1ts, and ASHHURST, Frftices, of the fame opinion, 
BULLBER, Juſtice, —I am of the fame opinion. 'T'o make 
this reſemble the caſe of a mortgagor, an inſtance muſt he 
ſhewn in which the mortgagee had been in poſleſhon, ayd 
has loſt it again by fraud. 
' Both the orders confirmed, 


The Kino againſ/ GREAVES. 


ANY original order of baſtardy was made at the Netting. 

hamhire Seſſions, {( Eafter 1780,) which having been 
removed into this court, and a rule granted to ſthew cauſe, 
why it ſhould not be quaſhed, the court defired the coun- 
ſel againſt the order to begin. 

Baldwin ſtated the principal objeCtion to be, that the 
veſhons have no original juriſdiction in making orders of 
baſtardy, and mentioned Dr. Burr's opinion and reaſonin 
on that point (e), and Wood's or Pridgeon's Caſe in Bul- 


firode (f). 


Howorth, in ſupport of the order, ſaid, there were four 
or hve caſes which had decided that the ſtatute of Car, 
I. (g), gives the Seſſions an original jurifdiction. 

BUuLLER, Fuftice, read, from Bott (hþ), Slater's Cafe (i), 
and the court were clearly of opinion, that the Seſſions 
haye an original juriſdiction [2]. 

| The order confirmed. 


[2] Vide Rex v. Cleg, M. 8 Goo. 1. 
1 Sir. 475. Where an original order 
made at ſeffions was confirmed. It 
was not objeQed to on that ground, 
but, on the contrary, the authority tv 
make ſuch an order was adnutted. 


(/) B. R.E. 13 Car.1. Cro. Car. 470. 


Tueſday, 
8th May. 


A bill of ex- 
change with 
a blank in. 
 dorſement, 
being ſtolen 
and nego- 
tiated, an 
innocent in- 
dorſee ſhall 
recover upon 
it againſt the 
drawer, 


PrAcock againſt RHODEsS and Another. 


IN an action upon an inland bill of exchange, which was 

tried before WILLEs, Fuftice, at the laſt Spring Aſbzes 
for Yorkſhire, a verdi&, by conſent, was' found for the 
plaintiff, ſubject to the opinion of the court on a ſpecial 
caſe, ſtating the following facts : Odo 

« The bill was drawn at Halifax, on the gth of Auguſt 
1780, by the defendants, upon Smith, Payne, & Smit, 
Payable to William Ingham, or order, 31 days after date, 


for value received.' It was indorſed by Wiltiam Inghany 


and was preſented by the plaintiff for acceptance and pay- 
ment, but both were refuſed, of which due notice was 
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given by the plaintiff to the defendants, and the monex 7 781, 
Jmanded of the defendants. 'The plaintiff, who was a (AC) 
mercer at Scarborough, received the bill from a man not Peacock 
known, who called himſelf Wilham Brown, and, by that againſt 
name, indorſed the bill to the plaintiff, of whom he bought KnoDESs 
cloth, and other articles in the way of the plaintiff's trade 
as 2 Mercer, in his ſhop at Scarborough, and paid him that L 
bill, the value whereof the plaintiff gave to the buyer in | 
cloth and other articles, and caſh, and ſmall bills. 'The bp. ! 
plaintiff did not know the defendants, but had before, in | 
lis ſhop, received bills drawn by them, which were duly 
paid. Welham Ingham, to whom the bill was payable, in- [ 634 } 
dorſed it 3 Fohn Daltry received it from him, and indorſed 
itz Joſeph Fiſher received it from Fohn Daltry ; and it 
was ſtolen from Foſeph Fiſher, at York, (without any in- 
dorſement or transfer thereof by him,) along with other 
bills in his pocket-book, whereof his pocket was picked, 
before the plaintiff took it in payment as aforeſaid. The 
plaintiff declared as indorſee of Ingham.” 
Wood, for the plaintiff, argued, that the bill was taken, 
by Peacock, in the ordinary courle of buſineſs, and there 
was no pretence that he had notice that it had been ob- 
tained unfairly, ' If he had, he admitted that he could 
not recover. A bill indorſed by the payee, is to be con- 
ſidered to all intents as caſh, unleſs he chuſes to reſtrain 
its currency, which he may do by a ſpecial indorſement, as, 
« Pay the contents to Wilham Fiſher (þ).” The very ob< 
ject in view, in making negotiable ſecurities, 1s, that the 
may ſerve the purpoſes of caſh, 'The caſe of Miller v, 
Race (1), although the queſtion there aroſe. upon a bank- 
note, eſtabliſhes the principle juſt ſtated. If this bill had 
not been ſtolen, but loſt, the owner might haye maintained 
trover againſt the finder, but ſtill the b9n4 fide holder 
would have been entitled to recover upon it. 'This was 
determined, with reſpect to a note upon a banker payable 
to A. or bearer, in the caſe of Grant v. Vaughan (m), 
Here, the bill was indorſed blank, but that was the ſame 
thing-in effe&t, as if it had been made payable to the 
= dearer. A blank indorſement is an indorſement to all the 
| world; to any body who ſhall happen to be the bearer. 
= here was a caſe of Francis v. Mett, dire@ly in point to 
| the preſent, tried before Lord Mansz1FiD, two or three 
| Years ago. There, a bill wwh blank inderſements, had 
been picked out of the holder's pocket, at Mancheſter 
© races, Being offered in payment to 'a houſe at Man- 
chefter, who did not know the perſons whoſe names ap- 
peared upon it, they ſent to inquire about their credit, 
wt OE . and 
JB i" ber £ The Bank of (m) B. R. T. 4 Geo, 35. 4 Burth 
fra, p. 637. 1516, 
(!) B.R.H, 31 Geo. 2. 1 Burr. 452. 
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againſt 
RruoDEs. 
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 (n) B, R. M. 3 Geo. 3, 3 Burr. (9) B. R. 3 W. & M. 1 Salk. 125 


2354+ 


(o) Canc. 11 Dec. 1749. 1 Pex 341. 669. 674. 
() x Ld. Raym. 743: (s) Seaces T, 9 G. 1. g Mod. 44-47 


Hodges v. Steward, bills payable to bearer, and bills pay- 


defendants. No man is obliged to take 2 bill of exchange 


CASES IN EASTER TERM 
and finding them reſponſible, gave a valuable conſideration 
for it, and ſent it to their correſpondent at London. He 
carried it to the drawee for acceptance, who detained jt, 
and ſaid it was ſtolen; upon which the houſe at May. 
cheſter brought an aCtion againſt the drawer. "Phe 4+. 
torney General was for the defendant, and Mr. Dunning 
for the plaintiff. 'The Aztorney General attempted to ſhew, 
that the defendants knew the bill had been unfairly gb. 
tained, and, having failed in that proof, he gave up the 
cauſe, and the plaintiff recovered. 'The argument on the 
part of the pretent defendants, would extend to all caſes 
of fraud and impoſition, as well as theft, and would to 
the currency of bills of exchange, becauſe it would ren- 
der it neceſtary for every indorſee to infiſt upon proof of 
all the circumſtances, and the manner in which, the hill 
came to the indorſor. As the negligence, in this calc, 
was on the part of the perſon who loſt the bill, the loſs 
ought to fall upon him ; not upon the plaintiff. 

Fearnly, for the defendants, —The caſes on this ſubje& 
are all modern, but all of them eſtabliſh a diſtinEtion be. 
tween bank notes, or banker's caſh notes payable to bear- 
er, and indorſeable bills or notes. The two firſt ſorts 
enly are conſidered as caſh. No caſe that I haye found 
1s exactly in point to that before the court. In Price v. 
Neale (n), which was the caſe of a forged bill, that had 
been accepted, and paid to the defendant in the courſe of 
trade, your Lordſhip held, that the acceptor, having given 
credit to it by his acceptance, ſhould not recover back 
what he had paid to a Fond fide holder ; but, in the pre- 
ſent caſe, there was no acceptance. Walmſley v. Child (6), 
before Lord HarDwICKF, was upon caſh notes payable to 
bearer. Lord HoLT makes the diftinQtion between bills 
and caſh notes, in Taſſel & Lee v. Lewis (p). 50, 


FA -"_@ 7 . "oY _— 7 Q__ ror tt "Gy "WY 


yr ww 23 - 
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able to order, are diſtinguiſhed (q). Every indorſement 
of a bill of exchange is conſidered as a new bill. 'Ths 
was laid down by your Lordſhip in Heylin v. Adamſon (r); 
and, in Miller v. Race, a bill is conſidered as being only 
a ſecurity or document for a debt. "The caſe of the Exe- 
ecutors of Devallar v. Herring (s), ſeems exaCtly in point 
for the defendants. It is there laid down, that, if the 
indorſee of a promiflory note loſe it, and the finder pay 
it away in the courſe of trade, the indorfee may maintain 
trover againſt the perſon to whom it has been fo pals. 
The arguments from inconvenience are in favour of the 


in 


. (r) B. R. M. 32 Geo, 2. 2 But 
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in payment. A trader ſhould not, in prudence, take a 
bill, unleſs he know the perwn from whom he receives 
it, But if the law were as contended for on the part of 
the plaintiff, the temptations to theit would be increaſed. 

Lord MansFIiELD told Wod, he need not reply, and 
delivered the opinion of the court, as follows : 

Lord MANSFIELD,—lI am glad this queſtion was ſaved, 
not for any difficulty there is in the caſe, but becauſe it 
is important that general commercial points ſhould be 
publicly decided. 'DThe holder of a bill of exchange, or 
promiſſory note, is not to be conſidered in the light of an 

aſignee of the payee. An aflignee muſt take the thing 
W aſſigned, ſubject to all the equity to which the original 
party was ſubject. If this rule applied to bills and pro- 
miflory notes, 1t would ſtop their currency. "The law is 
ſettled, that a holder, coming fairly by a bill or note, has 
nothing to do with the tranſaQtion between the original 
parties z unleſs, perhaps, in the ſingle caſe, (which is a 
hard one, but has been determined,) of a note for money 
| won at play (z7). I ſee no difference between a note in- 
dorſed blank, and one payable to bearer. "They both go 
| by delivery, and poſſeſſion proves property in both caſes. 
The queſtion of mala fides was for the conſideration of 


| the drawers were ſtrangers to the plaintiff, and that he 


| grounds of ſuſpicion, very fit for their conſideration, But 
| they have conlidered them, and have found it was receiv- 
ed in the courſe of trade, and, therefore, the caſe is clear, 
E and within the principle of all thoſe Mr. od has citzd, 
| from that of Miller v. Race, downwards, to that deter- 
| mined by me at Ni Prius. : | LE 
The Peoftea to be delivered to the plaintiff, 


(1) Vide Leae v. Waller, T. 21 Gee. 3. infra, 736. 


WorTLEY againſt RAYNER, 
ON jo plea of coverture, in an aCtion of debt upon a judg- 


& Tit of fer? facias ſued out for the coſts, commanding the 
ſheriff to levy and pay them to the defendant, and her hu/- 
Beard. A rule was granted to ſhew cauſe, why the writ, 
Fang proceedings thereon, ſhould not be ſet aſide for irregu+- 
larity, it being a maxim, that a perſon, not a party to the 
record, cannot be benefited, nor charged by the proceſs, 
{"ithout a ſcire facias. 
Cauſe was this day ſhewn ; but the court was clearly of 
Fe that the. proceedings were irregular. 


vL. IL, ASHHURST, 


the jury. The circumſtances, that the buyer and alſo” 


| rook the bill for goods on which he had a profit, were 


ment, a verdict was found for the defendant, and a 
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I7ST, 
—_— — — 
Peacock 
againſt 
Ruopss, 


[6375] 


Wedneſday, 
gth May. 


On a plea of 
coverture, 
and verdit 
for the des 
fendant, he 
huſband cane 
not have exes 
cution for the 


coſts, without 
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A bill of ex» 
change being - 
drawn by 4, 
on B, payable 
to C or order, 
and indorſed 
by C in theſe 
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he having gi- 
ven D notice 
that he tad re- 
ceived it and 
placed itto D's 
account, this 
15 ſuch a ſpe- 

. cial indorſe- 
ment as re- 
ſtrains the ne» 
gotiability of 
the bill. And 
if, afterwards, 
a forged in- 
dorſement 
PrRereng to 

e by D to pay 
to E, or order, 
1s written up- 
on it, and the 
bill 1s diſ- 
counted, the 
perſon dif- 
counting it 
ſhall ſtand 'to 
the loſs. And 


Words, —— 
« The within 
mult be cre- 
dited to D 
4 value in ac- 
( count,”'— D 
bl being indebt-. 
bo ed to B, an:l 
Nj the bill being 
* ſent to B, 
4 l and accepted 
-M by him, and 
BG... 


if an agent of A, (B having become inſolvent,) pay the money, for A, and take up the 
bill, 4 may recover back the money paid by his agent tv the perſon who dilcounts 
it, in an ation for money had and: received, | | 


CASES IN EASTER TERM 


 ASHHnuRsT, Juftice, ſaid, the wife might have had proceſs 
in her own name, becauſey the plaintiff having declared 
againſt her as ſole, he was concluded from denying it, 
The Attorney General, tor the plaintiff. — Dunning, for the 
defendant. | 
'The rule made abſolute [1]. 


[1] Yide Penoyer wv. Brace, T. g Will. 3. 1. Ld. Roym. "+ 


ANCUzR and Others againſt the Governor and 
Company of the Bank of ENGLAND. 


ONE Captain Dahl, a Dane, and reſident in Denmar, 

being indebted to the houſe of Claus Heide & Cz. in 
London, applied to one Mx/ue, to procure him a bill, in or- 
der to diſcharge the debt. Mux/tue accordingly obtained a 
bill from the plaintiffs at Chriſtiana on Claus Heide & G;, 
with whom they had a correſpondence z which bill was 23 
follows—< Chriſtiana, 17th Fanuary 1778. 'I'wo months 
« after ſight, pleaſe to pay this, our /c/a bill of exchange, to 
« Mr. Jens iTeflue, or order, one hundred and twenty 
«© pounds ſterling, value in account, and place it to ac- 
« count, as per advice from—MKaren * widow of Chriſtias 
&« Ancher, & ſons, —Lo Meffeurs Claus Heide. & Ci. of 
« Loxpon.” —On this bill was written by Me/tue, an in- 
dorſement, in the Daniſh language, of this import : —© The 
« within mult be credited to Captain Morten Larſen Dabl, 
« yalue in account. Chriſtiana, 17th Fanuary 19578, Jeis 
&« Azflue”'—And it was remitted to Claus Heide 5& Ci. in 
the following letter :—*© Agpreeable to the deſire of Cap- 
« tain Morten Larſen Dahl of Arendall, IT have incloſed, 
« for his account, ſent you Karen Ancher & ſor bill, on 
« yourſelves, for 120/. which you will, on receipt, be 
« pleaſed to credit his account with, and adviſe him of the 
« ſame.” —'Fhe bill was received by Claus Heide & CG. 
and accepted, and they gave notice to the plaintiffs, and 
to Dahl, that they had received it, and placed it to his 
account. Afterwards, a forged indorſement, in £Eng//, 
was written upon it as follows :—< For me, to pay Mr. 
« Detleff D. Muller, or order. Morten L. Dahl.” — Muller, 
who was a clerk in the houſe of the acceptors, carried tie 
bill, thus indorſed, but which never had been in the hands 
of Dahl, to the Bank, and indorſed it with his own name, 
upon ' which it was diſcounted, in the ordinary courſe of 
buſineſs. When the day of payment came, the acceptors 
having become inſolvent, and Mer having abſconded, the * 


bill was proteſted ; and one ulgbere, as a friend or a 
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for the plaintiffs, came to the Bart, and paid it for their 
honour as the drawers ; but, the forgery having been diſ- 
coyered, this action for money had and received was 
brought againit the 'Barzb, on the ground, that the bill was 
not negotiable, on account of the ſpecial mdorſement, and 
that it had, therefore, been diſcounted by the Bank, in 
their own wrong, and the money paid by ulgberg, to take 
it up, paid by miltake. 

The cauſe was tried at Guildhall, before Lord Mans- 
FIELD, at the vittings after lait Term, when his Lordihip 


motion for ſetting aſide the nonſuit, and granting a new 
| trial. | | | 

The Attorney General, for the defendants, —Fhe Bank is 
perfectly innocent of any fraud. "The bill was in their 
hands for a valuable conſideration. 'The drawers, by bring- 
| ing this aCtion, adopt the payment by F#u/gberg, and make 
W him their agent, and, when a drawer pays a bill, it becomes 
a matter of account between him and the acceptor, and all 
| the indorſers are diſcharged. "This bill was originally 
drawn payable to order, but the particular indorſement, it 
is ſaid, made it not negotiable. 'There can be no doubt, 
however, but that Dah/ might {till have indorſed and nego- 
tated it, It 1s true, as his name 1s forged, he never can be 
| called upon as an indorſer, but his debt 1s diſcharged by the 


by | credit given him by Claus Heide & Cs. 

abl, Dunning, and Davenport, tor the plaintiffs, —The bill was 
Jens FE tiken up by the plaintiffs' agent, without authority, but it 
$f was bond fide, and for the beſt, and therefore they have 
"ap- done right to indemnify him. 'The parties are all innocent, 
PL'Y but the Bank have been negligent, and the miſtake in pay- 
|, on ng them ought to be rectified. "The Artorney General's 
be rule, as to the diſcharge of indorſers, by the payment by the 
«the drawer, applies only where the drawer has paid with a full 


knowledge of the circumſtances. If the Bark, in this calc, 
could not have ſued the drawers, they cannot retain the mo- 
ney; which brings it to the queſtion, Whether a bill that has 
once been negotiable, muſt always continue ſo, and cannot 
have that quality reſtrained by a particular indorſement, as, 
' Pay to A B, and no one elſe,” or the like ? The conſtant 
practice, with regard to remittances of rents from the 
country, ſhews, that negotiability may be reſtrained in that 

anner. Thoſe remittances are made by bills payable to 
Prder, but are generally indorſed by the payee to his banker, 
ithout ſaying © or order,” for the expreſs purpoſe of ſtop- 


uller, 
d the 
hands 
nNamey 
rſe of 


eptors h 

T the "WP "S their negotiability. If a bill gets to the drawee, its 

agent gottability ceaſes. This had been in the hands of the 
for , vees. Notice was given by them to the plaintiffs, that 


counted 


hey had received it, and to Dahl, that ied 1 
1t, t they had applied it 
hc dilcharge of his debt. | ads 4. 


directed a nonfſuit : and it now came on in court, on a_ 


'& | Ord - / 
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ANCHER 
againſt 
The Bank 
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ſuch an indorſee, the forgery is not material. As to tht 


CASES IN EASTER TERM 


Lord MANsFIELD,—The ground of the nonſuit was, tht 
the purpoſe for which the bill was drawn was anſwered, jt 
having been applied to the credit of Dahl, and he haying 
acquieſced. It therefore occurred to me, that the drawer 
had received no injury, and had no intereſt. But, (which 
was not attended to at the trial,) there has been a ſecond 
payment for the honour of the plaintiffs, and it 1s contended, 
that a conſideration has ariſen on that ſecond payment,— 
Where there is equal equity, poſſeſhon muſt prevail; ang 
the equity 1s equal between perions who have been equally 
innocent, and equally diligent. 'The queſtion, therefore, is, 
whether the Bank has been equally diligent. A bill, thy 
once negotiable, 1s certainly capable of being reſtrained, ] 
remember this being determined upon argument. A blan; 
indorſement makes the bill payable to bearer, but, by a ſpe. 
cial indorſement, the holder may ſtop the negotiability, 
Mczfiue did ſo here. It does not feem to me, that, after 
the ſpecial indorſement by Muxfiue, Dahl himſelf could 
have indorſed it over. MMexflue did not mean to make 
himſelf aniwerable as an indorſor, or to enable Dal to 
raiſe money on the bill. 'Fhe Bart could not have main- 
tained an action, on the bill, againſt the plaintiffs. It wa 
their negligence not to read the ſpecial indorſement. 

WiLLEs, Zu/fice,—I am of the ſame opinion. 'The quel- 
tion 1s, whether the negotiability 1s not reſtrained by the 
indorſement ; and I think it is. The Bank either did read, 
or ought to have read, the indorſement. "he only doubr 
1s, what ſhould be the effect of the bills having been taken 
up by a third perſon ; but I think he muſt be taken to bc 
the agent of the plaintiffs. 5s 

ASHHURST, Juſtice,—I am of the ſame opinion. The 
queſtion 1s, did the Bazk uſe due diligence ? If they had at- 
tended to the indorſement, they would not have diſcounted 
the bill. I think Da#/ himſelf could not have indorſed it 
It was never the intention that Claus Heide & Co. ſhould 
pay money to Dahl ; but only that the amount ſhould be 
ſet off in his account. If the Bank have taken a bull not 
negotiable, it 1s their own fault, and they are not entitled 
to retain the money which has been paid them by miltake. 

 BULLER, Fuftice,—I have the misfortune to differ from 
the reſt of the court. As to the forgery, it was decided, 
in the caſe of Price v. Neale, in this court (a), that if a ior 
ged bill has been taken up, the money ſhall not be recover 
ed back from an innocent indorſee. Therefore, as againſ 


indorſement by Meftue, it amounts to an indorfement to 
Dahl, and makes him the proprietor ; and, the bill being 
originally negotiable, it ſeems to me to have continued 6 


What is called a reſtrained indorſement, wiz. that the Lo 


(a) M. 3. Geo. 3. Burr, 1355. Since reported 1 Blackſt. 39% 
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was to be credited to Dahl, appears to amount to the ſame 


thing as © Pay to Dahl.” The words © or order” are 
omitted, but it has been determined, that ſuch omiſſion 
does not ſtop the negotiability of a bill [+ 130]. The cir- 
cumſtance, that there was an account between Dahl and 
the drawees, cannot affect third perſons who knew nothing 
of that account. But, if the bill was only meant to pay 
the drawees, why was it not cancelled by them when the 
received it ? Why did they accept it ? Did not that hold 
out negotiability to the reſt of the world ? "This is an an- 
ſwer to any ſuppoſed negligence in the defendants. Be- 
fides, if the bill was not meant to be negotiable, why did 
the plaintiffs take it up ? That was done by another per- 
ſon, as it is ſaid, for their honour ; but they have, by bring- 
ing the aCtion, adopted his act. 

Lord MansFiELD,—The whole turns on the queſtion, 
whether the bill continued negotiable. As the caſe ſtands 
at preſent, let the nonſuit be ſet afide, but we will con{ider 
of it farther, and if we alter our opinions we will mention 
It, SIG 

The caſe was never mentioned any farther. 

—_ The rule made abſolute [+ 131}. 
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[+ 130] Etie v. The Eaft India Com- at the. enſuing Sittings, before Lord 
any, B, R. T7. 1 Geo. 3. 2 Burr, Mansfield, when the jury, by his Lord- 
1216, ſhip's direQtions, found a verdi& for 


[+131] The cauſe was again tried the plaintiffs, 


CORNU again/ft BLACKBURNE, 


]N an aCtion of af/umpſit upon a ranſom bill, which was tried 

before Lord MANSFIELD, at Guildhall, at the Sittings 
after the laſt Term, a verdict was found for the plaintitÞ, 
wh to the opinion of the court, on a caſe, which 
ated, 

That the ſhip Dolly, (mentioned in the declaration,) 
was Captured by the Prenceſſe de Robecg privateer, com- 
manded by the plaintiff, on the 6th of Fure 1780, upon 
the high ſeas, at the heighth of Edinburgh, in her voyage 
from Lynn to Liverpoole, laden with corn : That the Dolly, 
and her cargo, then were the property of the defendant : 
That the plaintiff then was a natural-born ſubje& of the 
French Ying, from whom the privateer had a commiſſion, 
and that Thomas Finchett, the maſter of the Dolly, and the 


defendant, then were natural-born ſubjects. of the King 


of Great Britain : That, at the time of the capture, a 


ranſom bill was figned at ſea, by and between the plain- 
uf Finchett, and 7ohn Butler the mate of the Dolly, (who 
yas then given ag an pollags to the plaintiff) which ran- 

3 ſom 


Friday, 
11th May, 


An enemy's 
ſhip which 
has ranſomed 
a Þritiſh veſ- 
ſel, being re- 
taken with the 
hottage and 
ranſom bill on 
board, but the 
bill ſecreted, 
and not de- 
livered up to 
the recaptor, 
the firſt captor 
may recover 
upon the _ran«* 
ſom bill, 
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1781, ſom bill is in the French language, and, being tranſlated 
Ws , into Zngliſh, is as follows : 
Cornyu © No. 66. REGISTERED the preſent ranſom bill at the 
againſt * Admiralty ofhce, Boulogne, the 25th Ofober 1779, 
© and delivered in double to Captain Robert Cornu, com- 
BURNE. © manding the cutter, the * Princeſſe de Robecq privateer, of 
| this port, by me underwritten chief Regiſter.—Signed 
Merlin, Boulogne, WE the underwritten. Robert Cyrny 
&« of Boulogne, commander of the ſhip the Princeſſe de Robecg, 
« privateer of Boulogne, and Thomas Finchett of Liverpoole, 
& maſter of the ſhip the Dolly of Liverpoole, ' have agreed ag 
followeth, viz.—That I Robert Cornu, commander of the 
& ſaid privateer, acknowledge to have ranſomed the ſaid 
& ſhip the Dolly of Liverpoole, belonging to. Fobn Black 
& byrne, burgher of Liverpoole, burthen 105 tons, on the 
« 6th of Fune, in the year 1780, at the heighth of E9in. 
& burgh, going from Lynn to Liverfoole in Englaiid, under 
«& Engliſh colours, and paſſport of faid England, loaded 
«& with wheat, for the account of John Blackburne, burgher 
© of Liverpoole ; which veſlel I have agreed to ranſom for 
« the ſum of 1300/. ſterling, , to be paid to Mr. Hauſnl- 
& lier, fitter of the ſaid privateer at Dunkirt ; in con- 
& f{ideration of which I have ſet the ſaid veſſel at liberty togo 
« to the port of LZiverpoole, where ſhe is to be arrived in 
© the time and ſpace of three months, after the expira- 
« tion of which this preſent agreement ſhall not clear her 
« from being taken by any other privateers. For ſecurity 
«© of which ranfom, I have received for hoſtage on board 
« of the ſaid ſhip, John Butler, couſin to the captain of 
« the ſaid veſſel, defiring all friends and allies to let 
« ſafely and freely procecd the ſaid veſſel to the port of 
« Liverpoole, without any let or moleſtation, during the 
« ſaid time or courſe of her voyage; and I Thomas ['in- 
& chett, as well i my name, as in that of the ſaid Jr 
« Blackburne, owner of the ſaid ſhip and merchandizes, 
« have voluntarily ſubmitted to the payment of the ſaid 
« ranſom, viz. 1300 /. ſterling; for ſurety whereof I 
« have delivered up the faid Fehn Butler of Liverpoole 
« for hoſtage, pronifing not to go againſt the conditions 
« of this preſent contract, whereof each of us have 2 
« copy by us, which we have ſigned, with the faid' 
« hoſtage. Signed on board the faid thip, the 6th of 
« Pune, in the year 1780. And it is further expreſsy 
& covenanted and agreed, that I the ſaid Thomas Finchett 
« do bind and oblige myſelf, and engage my veſlel and 
&«..cargo, to pay or cauſe to be paid tothe owners of the 
&« ſaid privateer, the full amount of the ſaid ranſom, 
' © ſhould the ſaid hoſtage come to die, or to deſert, 0! 
« that the ſaid privateer ſhould periſh, or be taken with 
« the hoſtage on board, without which condition the cof- 


y « tain of the ſaid privateer would not have conſented E the 
| | | @_ « above 
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&« above ranſom, which, in all caſes whatſoever, ſhall be well 
« and truly paid.—(Signed) Robert Cornu, Thomas Fin- 
« chett. Fohn Butler.” 34 s | 

That the value of the Dolly, and her cargo. then on 
board,, amounted. to the ſum of 1300/7. contained in the 
ranſom bill. That the faid ſhip, after her capture, and 
having been ranſomed, was ſet at liberty, and, afterwards, 
arrived ſafe at her deſtined port of Liverpodle, That, on 


the 16th of Zune 1780, the Princeſſe de Robecq was taken at 


643 


1781. 
—_— — — 
CoRnu 
againſt 
Buack- 
BURNE, 


the heighth of Yarmouth, by two frigates belonging to the | 


King of Great Britain, with Butler the hoſtage on board, 
and carried as a prize into an Engliſh port. That at the 
time of the capture of the privateer, the ſaid ranſom bill was 
on board, but was not delivered up to the captors, nor was 
the ſame ever poſſeſſed by them. "That, at the time of the 
capture of the Dolly, and at the time of the capture of the 
privateer, there was an open war between the King of 
Great Britain and the French King. | 

Law, for the Plaintiff, —The queſtion 1s, whether the 
recapture of an hoſtage given for ſecuring the payment of 


- a ſhip's ranſom, operates as * recapture of the ſhip itſelf, 


and deſtroys the: contract, notwithſtanding an expreſs 


| ſtipulation to-the contrary in the ranſom bill. "The only 


caſe on this ſubject which is to be found in the courts of 
common law in this country, is that of Ricord v. Betten- 
ham (a), and - that caſe ſeems to be ſo deciſive, that it will 
be neceſſary for the counſel on the other fide to 
queſtion ſome of the doctrines there eſtabliſhed. —1. 'The 
firſt objection to this aCtion 1s, that the plaintiff being an 


_ alien enemy, the contract is void. But the objection of 


war to the validity of a 'contraCt, 1s not univerſal. States 
at war with one another may contra& for the exchange 


of priſoners, &f'c.z and individuals, for ranſom, &c. "Phe 


power of the individual to contract, is the ſame with that 
of the. ſtatez with this exception, that he cannot make 
a contraCt prejudicial to the intereſt of the ſtate of which 
he is a member. 'This doErine is recognized by the 
writers, on the law of nations, and, if ſuch contracts have 


(as thoſe writers allow) a moral obligation, the law will. 
give them a legal and compulſory obligation.—2. It will 


be contended, that the contra of ranſom depends on the 
hoſtage, and is ſo interwoven and connected with the 


pledge, that. the recapture of the one diſcharges the other. - 


But it was decided in Ricord v. Bettenham, that the death 
o the: hoſtage did not diſcharge the contraCt ; that the 
party truſts to two ſecurities, and though he loſes one, 


[64] 


the other continues. In order to diſcharge the contract 


by the loſs of the pledge, there muſt be an expreſs agree- 
| ment 


(a) B. R, M, 6 Geo, 3. 3 Burr. 1734» SINCE reported, 1 Blackft. 5633 
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 (a)B.R.T. 3 Jac. 1. Yelv. 178, 9. (4d) Grot, de Fur. Belli. L, 3. 07% 
(5) B. R. M. 5 Geo. 2. 2$tr. 91g, \ 28, NN RE HE NESS 
(c) Mall. 8, le. Ce 8. y 7» eek ; 


' © in the faith of him who gave them (c).” But that 


« ſitionem univerſalem quam acceſſronem efſe domini in perſenam 


| turez and, independent of the general law of nations, 


If ſhe had been taken again, the law of France would 
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ment for that purpoſe, and, here, there is a direQ ſtipus 
lation to the contrary. This 1s eſtabliſhed, not only by 
the deciſion in Ricord v. Bettenham, but alſo by twg 
caſes there cited, viz. Sir John Ratcliff v. Davies (a), and 
The South Sea Company v. Duncomb (b). A diftum of Mal. 
boy was relied on' in Ricord v. Bettenham, where he ſays, 
« If hoſtages are taken, he that gives them 1s freed from 
&« his faith z for that, in receiving hoſtages, he that receives 
« them hath relinquiſhed the afſurance * which he hath 


paſſage relates to hoſtages between ſtates, not individuals, 
It is in the chapter on alliances between Princes, between 
whom, a regard to. the hoſtage, and the dread of each 
other's power, is the only ſecurity for the obſervance of con. 
tracts. It may be argued, that, the privateer being taken 
with the hoſtage and bill on board, this amounted to a 
recapture, and the ranſom bill became the property of the 
captor. I anſwer, that the rights of ſpoliation are odious, 
and not to be extended to any thing not abſolutely ſeized 
and reduced into poſſeſſion z and for this there 1s an cx- 
preſs authority in Grotius : & Ex eo quod. diximus,—capþ« 
« tivos noſtros ſervos non eſſe, —ſequitur, ceſſure ulam acqui« 


« diximus alibi, Non' alia, ergo, captori acquirentur quan 
« que ſpecialiter apprehenderit ; quare, f: quid clam ſecum 
& habet captivus, non erit acquifitum, quia nec pofſefſum," 
And he, afterwards, conſiders fuch 'concealed property, 
as ſo very far from being acquired by the captor,' that he 
ſays, * Cui conſequens eſt, ut res eo modo celata ad redemp- 
« zionis pretium folvendum prodefſe pofſit, quaſi retento ds 
&« minio (4d) Perhaps it may be ſaid, that, by the law 
of nations, the captor might take the life of the captive, 
and that, in conſideration of his departing from that right, 
the captive relinquiſhes all property in every thing on 
board. But the law of nations' is not ſo.' It authoriſes 
no cruelties but what may be neceſſary to ſecure the cap- 


there is. an expreſs ſtipulation on this ſubje& between 
France and England im the treaty of Utrecht, which was 
copied from the marine treaty with Holland, of 1674.— 
(Lord Mansfield ſaid, that clauſe in the treaty related only 
to captures in time of peace for contraband trade z but 
that the law of nations was as ſtated by Law. }—The 
ranſomed ſhip has had the whole benefit of the ranſom. 


have protected her againſt ſuch ſecond capture, unleſs ihe 
had been out of her courſe, or beyond the time 5 


5 - HOW A424 
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þy the bill. This appears from Valin, Commentaire ſur 
LP Ordonnance de la Marine (6) [as cited in JW eſkett on 
Inſurance (c)]-. There is a very curious queſtion agitated 


by 9rintilian (d), and referred to by Puffendorff (e), which 


hears 2 near analogy to the preſent. it is, How far an 


intereſt in a loan, or, more properly, how tar a right. 


to vacate and extinguiſh a contract made between third 

r{ons, can be acquired by war? Yruintihan itates a cate, 
which he ſuppoſes to have been argued betore the college 
of Amphiftyons. The cafe was, that Alexander the Great 
upon taking Thebes, found an inſtrument of obligation, 
from the T hebans to the T heſſalians, for 100 talents. 'The 
Theſſalians then ſerved in Alexander's army 3 and he, as 
a reward for their fervices, gave them up this inſtrument. 
The Thebans are ſuppoſed to have afterwards recovered 

flefhon of their own country, and to have demanded the 
debt before the Amphifyons. .'Che arguments on the part 
of the demandants are ſtated very ingeniouily in Pim 
tilian, and an anſwer is attempted to be given to thoſe 
arguments in 4, ax One of the arguments, how- 
ever, to which Puffendorff gives no anſwer, and which 
ſtrikes me as particularly applicable to the preſent queſtion, 
is this : © Non in tabulis effe jus :* That the exiſtence of 
the right did not depend on the initrument which was the 
evidence of it, To apply this to our caſe, I wonld ſay, 
the right to the ranſom does not depend on the poſſethon 
of the ranſom bill. "Though, if it did, ve are in poſ- 
ſeſſion of®it 5 ' and, therefore, are m that fituation m which 


| "the Thebans would have been, if an accident had reſtored 
to them the poſſeſſion of that inſtrument of which Alexan- 
der deprived them. But the bill is evidence of, not ef- 


tential to, the right. If it had been loſt, or deſtroyed, 
a court of equity would have enforced the contra ; and, 


| If the original agreement had been merely verbal, an 


action would haye lain upon it. "There ſeems to be no 
aſſignable difference between the capture of a ranſom bill, 
and that of any other abſolute engagement for the pay- 


| Ment of money; a bond, for inſtance. And yet, it will 


ſcarce be contended that the captor of a veſſel, on board 
of which a bond is found, acquires any property in the 
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contraCt ſecured by that bond ; or that, by delivering up 


the bond to the original obligor, he diſcharges all the 
remedies of the obligee againſt the obiigor. Had the bond 
en loſt or deſtroyed in the caſe I ſuppoſe, or the ranſom 
bill in this, a court of equity would have enforced the 
fontralt they contained, A doubt aroſe, at the trial, 
oder the ſpecial clauſe in this bill, and which 1s not to 
found in the ranſom bill in the caſe of Ricord v. Bet- 
| tenham, 


' (b) 2 Palin, 288. (4) De Inftit. Orat. L. x. c. 10. 
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1781. tenham, was not inſerted by the captain, after he went 
to ſea, and; without proper authority. Your Lordſhip 
Coxny Adefired that an enquiry ſhould be made into that matter 
againſt before the caſe ſhould be argued ; and we have a certif. 
B.ack- cate from the officers of the marine at Dunkirk, declaring, 
$VRNE. that, to their knowledge, the clauſe was in the ranſom 
bill before the ſhip ſailed. —(He read this certificate,)_ 
"There has been no caſe like this decided at the Commons, 
In Augyyft 1779, ſeveral ZEnglih vellels had been taken by 
a French privateer called Le Prince de Robecq, 'Vhis priva- 
teer was afterwards captured by an Engliſh veſſel, with the 
hflages and ranſom bills, and the owners of the Engliſh 
veſſels were condemned in falvage. But the matter was 
not. litigated, and the payment of the ſalvage was made 
before condemnation, to furniſh an anſwer to any claims 
which might be made for the ranſom. "Fhere was another 
_caſe of a capture by the ſame privatecr, Le Prince 
Robecq, which was conteſted z that of the George & Nelly, 
There, at the time when the captor was taken, the bill 
was on board, in a cheſt, in the cabin where the hoſtage 
alſo was confined during the aCtion z but it was not found 
| by the captor after the engagement, nor did any body 
know what was become of it.-. 'The court of Admiralty (a) 
decreed ſalvage to the. amount of * of the value of the 
ranſom all, © for the recapture thereof, and of the hoſtage (b)." 
F 647 ] To ground that determination, they mult have preſumet 
a complete capture of the bill itſelf, and that it had af- 
terwards been loſt.:. But, here, that cannot be pfeſumed, 
becauſe this ranſom bill exiits, and was actually -produced 
in court at the trial, I come now to conſider the ſtatute 
of 19 Geo. 3. c. 67: $ 44 Independent af that ſtatute, 
every thing taken from the enemy belongs to the ſtate [1]. 
To bring the ranſom bill within that ſtatute, the recap- 
tors would be bound to ſhew, that, at the time of their 
taking the French veſlel, it came under ; the deſcription 
of © ſhip or goods belonging to fome of his Majeſty's ſub- 
« jects,” and was before taken by his Majeſty's enemies. 
But this deſcription cannot apply to the hoſtage, nor to a 
ranſom bill which firſt aroſe out of the capture, and never 
was the property of any of his Majeſty's ſubjects. 
. Wed, for the defendant, —There is no cafe on the 
ſubject, except Rzcord v. Bettenham., 1 do not mean to 
queſtion the authority of that caſe, nor the principles upon 
which it was decided, But, there, the hoſtage was on 
| E ric 


(a) 10th Feb. 1780, Inglis & others mon law, the ſubje& is entitled to the 
v. Fall. ap | property of what he takes from the 
(5) Theſe were the words of the enemy.” In Morrough v. Comyns, E, 
ſentence. TOR 21 Geo. 3. B. R.1 Wil. 211. 213+ and 
[1] Yide Wright Juſtice's opinion, he cites the -Regi//er 102. 06. and BÞrt 
to the contrary ; and * That, at com- Tit. Property, pl. 18. 38. 
I2 + 
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ried into the enemy's dominions, and there died; and it 
would be extremely hard indeed, if, becauſe the *aCt. of 
God has deſtroyed one ſecurity, the other ihould be 
:nnulled. In this caſe, neither the ranſom bill nor the 
hoſtage ever reached the territories of the enemy. Ir is 
a clear principle, that, till then, whatever has been gained 


itielf had been retaken, the property of the captor would 


in the place of the prize, the fame rule ſhould govern 
both. I have enquired, and find, that. it is the received 
ppinion at the Admuralty, that the capture of the hoſtage 
and ranſom bill annuls the contract. 'Fhere have been 
many decrees for ſalvage, beſides that in the George & 
Nelly. In that caſe, the detence was, that the ranſom 
bill was not ſeized, but the court decreed falvage and 


univerſally underſtand, that, in cafes of this ſort, the 
are only to pay the ſalvage. If the ranſom bill remained, 
in all events, a complete ſecurity, 1t would follow, that 
both that and the hoſtage ought to be reſtored by the 


be inſtructions given to our commanders of men of war, 
and letters of margue, not to touch them. As to the 
ſpecial clauie in this ranſom bill, I underſtand it 1s quite 
new, and was never heard ot till the preſent war. It 
was fabricated in New England, and adopted by thePrench. 
But it 1s a fraud on the general policy of this country, 
as it tends to diſcourage cruizers, by depriving them of 
the advantages ariling from recaptures, and, therefore, the 
court will not give it effect. "Lhe inſertion of ut furniſhes 
al argument, that the parties underſtood, that, without 
it, by the taking of the hoſtage, the contract would have 
been diſcharged. - The concealment of the bill by the 
French captain was fraudulent, for there was an implied 
duty in him to deliver up every thing. 'The ſtatute of 
19 Geo. 3. (a) requires all papers to be ſent to the 
Admiralty, and the captain took an oath, that all papers 
had been delivered up. At any rate, the bill having been 
on board the ſhip when ſhe was taken, was, like every 
| thing elſe in the {hip, taken at the ſame time. 

Law, in reply, obſerved, that if ſach oath as Id 
ad mentioned, was adminiſtered to the captain, it was 


nothing concerning any oath ſtated. Law alſo obſerved, 
that the clauſe alluded to in the ſtatute of 19 Geo. 3. 
only related to ſhip's papers. _ 


This 
+ (a) C. 67. H21r, ih 


by capture, may be recovered by recapture. If the prize - 


have ceaſed, and, the ranſom bill and hoſtage being put 


colts; and there has been no appeal. 'Fhe. under-writers 


Admiralty, in caſes where they are taken. 'Fhere would 


Without authority ; and Lord MansFiELD ſaid, there was 


Lord Mansr1EL.D,—lIt is ſound policy, as well as good 
morality, to keep faith with an enemy in time of war. 
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178 1, This is a contract which ariſes out of a ſtate of hoſtility, 
i , and 1s to be ron by the law of nations, and the 
Corny Eternal rules of juſtice. The additional clauſe is particy. 
againſt larly adapted to this caſe. "There 1s no pretext to in. 
BLlack- peach it, on the ground of fraud or extortton. The bill 
RURNE. was regiitered before the French ſhip failed, with this 
clauſe in it. Nor does any inference ariſe, from its in. 

ſertion, that the general law was underftood to be other. 

wiſe; for it is, alſo, ſtipulated, that the death of the 

hoſtage ſhall not vacate the contract, which ſtipulation 

the parties muſt be preſumed to have known to be un. 
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| necefiary, becauſe the decifion in Ricord v. Bettenham was 
notorious over all Europe, Learned lawyers were written 
on to on that occaſion, both im France and Holland, and 


Mr. Fuftice BLACKSTONE thewed me ſeveral letters he had. 
received from abroad, on the fubject. -It 1s fad, that, 
by the law of nations, the recapture puts an end to the 
ranſom bill; and the argument is, that the court of 
f 649 ] Atmiralty decrees ſalvage for retaking the ranſom bill, 
| But what are the caſes brought to prove this poſition ? 
None of them were litigated but the laſt, and, there, no 
ranſom bill was forth-coming. Upon what was falvage 
given in that caſe? 'They ſeem to have miſtaken the 
nature of ſalvage. 'They ſeem to conſider it as a debt 
which may be exacted. ip no man can be compelled 
to pay ſalvage, unleſs he chooſes to have the property 
back. 'Fhey have confounded diftin&t fubjefcts. What 
is' the eighth part of a ranſom bill? Can the eighth part 
of an hoſtage be claimed as ſalvage? Coutd the rec:ptor 
make uſe of the ranſom bill? Could he bring an action 
on it in the foreign captain's name ? When the owner 
gets poſſeſhon of the ranſom bill, it may be a dittermn 
conſideration. But the preſent cafe is clear on two 
grounds. 1. The ſpecial clauſe is deciſive ; and, 2. Inde- 
pendent of that clauſe, there never has been. any capture 
of the ranſom bill. "The authority from Groet:us 15 very 
ſtrong on this laſt ground. # | 
WiLLES, and ASHHURST, Fuſticer, of the ſame op! 
nion. 
MW BuLLER, Fuſlice, of the ſame opinion.—The laſt ground 
» Rl goes all the length; for the bill was never taken. | 
Wl | 'The Poſtea to be delivered to the plaintiff [1] 


[1] A ſubſequent caſe upon a ran- defendants. Afterwards, Lord Mani: 
ſom bill, viz. Anihon v. Fifher & ano- field direfted, that it ſhould be agan 
ther, which is now depending for the argued by a civilian on each fide, and, 
judgment of the court (a), came on in Trinity Term, 22 Geo. 3. on Frida 
for argument in Eafter Term, 22 Geo. the 14th of Fune, Dr. Wynne, 
3- when it was {ſpoken to by Law, King's Advocate, was heard for the 
tor the plaintiff, and Baldwin, for the plaintiff, and Dr, Scozt, for ; of 

Ng | | : endallie 
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(a) Vacation after. T, 22 Geo. g. 


fndants. In that caſe, the ranſom 
hill declared on was in the ſame form 
with that in Corru v. Blackburne. Be- 
fides the general iſſue, the defendants 
pleaded, ſpecially, — That, after the 
ranſom of their ſhip, ('The Peace, ) the 
captor*s ſhip, (viz. 2 French pivateer, 
called Le Compte de Guichen,) while 
cruiſing with the ranſom bill and hoitage 
on board, and before the captured ſhip 
er the raniom bill or hoſtage had been 
carried to, or within, any part of the 
dominions of the French King, was 
taken as a prize, by the Aurora, an 
Engliſh ſhip of war, and, with the ran- 
ſom bill and hoſtage, brought into Zxg- 
land; "That the captain of the Aurora 
requeſted the captain of the French ſhip 
t0 deliver up all the ranſom bills and 
papers which were on board his ſhip 
when it was taken, but that he did 
not deliver up the ranſom bill in queſ- 


' tion, but fraudulently and deceitfully 


concealed and withheld it, and falſely 
and fraudulently declared that he had 
delivered up all the ranſom bills which 
were on board when his ſhip was taken : 
That, before the aQion brought, the 
French ſhip was condemned as lawful 
prize, There was another ſpecial plea 
of 'the ſame import, but not mention- 
ing the hoſtage. The plaintiff de- 
murred to both the ſpecial pleas, and 


aligned for cauſe, that they amounted 


to the general 1ſue. — That point, how- 


ever, was little relied on, and ſeemed 
| to have no weight with the court. 'The 


main queſtion argued was the ſame as 
n Cornu v. Blackburne. Dr. Scott, be- 
hdes the former point, (vis. that the 


actual or virtual recapture of the ran- - 
ſom bill annihilates the contra, or 
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'rather, as Dr. Scett put I —0 I. 
it, transfers the right , / z 
from the original) captor Can 46 
to the recaptor,) con- ITS 
tended, that * queſtions B 07 "Fo 
on ranſvm bills artſe 


BURNE»,s 
out of maiter of prize: = 


are to be decided by F | 
the jus bell; ; and, there- [. 650 Fl 
fore, are not triable. 

in this court, but belong excluſively 
to the court of prize. 'To this Ds. 
W;nme aniwered, that, though the con- 
tract of ranſom happens to be con- 
need, in point of time, with the cap- 
ture as prize, it does not neceſfarily 
ariſe out of it, but 1s, in truth, a 
mere ſimple contra of ſale, between 
individuals, who, at the time, and for 
the purpoſe of the contract, are con- 
ſidered as not being the ſubje&ts of 
hoſtile ſtates. A great variety of new 
authorities were cited, chiefly from 
foreign writers, and particularly many 
paſſages in Valia's Commentary on the 
French Ordinance of 1681, which had 
been pointed out by Lord Mansfield, 
when he directed that the caſe ſhould 
be argued by civilians. Moſt of thoſe 
paſſages, as far as /alin's opinion goes, 
are in favour of the poſition, that the 
recapture of the ranſom bill puts an 
end to the claim of the captor. In one 
place he ſays :—* 87 /e preneur eff pris 
« Jui-mime avec le billet de rangon, if 
« þperd ſa rangon avec ſon proper navires 


ee of le tout paſſe al preneur dont il eff | 


&« [2 conquite.”” 2 Val. Lw-.3. Tit. g. 
Art. 19. p. 286. [+132]. $F For 
more concerning the Law of Ranſoms, 
wide Yates v. Hall, B. R. M, 26 Gee. 
3. 1 Term Rep. 73 0 81. 

| By 


[+ 132] In Michaelmas Term, 23 
Geo. 3. Anthon v. Fiſher Rood for judg - 
ment, when Lord Mansfield delivered 
his opinion in favour of the plaintiff 3 
but Willes, and Buller, Juſtices, think- 
ing the courts of common law had no 
juriſdiftion, and that that objection 
might be taken, although not particu- 
larly pleaded, and Aſphurſt, Jaſtice, ex- 
preſſing doubts on that point, judg- 
ment was, pro forma, given for the 
Plaintiff, in order to give an oppor- 
tunity of bringing a writ of error, 

"BS 


- 


'This was afterwards done, and, in M. 


25 Geo. 3. by the unanimous opinion: 


of all the Judges of the Common Pleas 
and the Exchequer, —who concurred in 
holding, that an alien enemy cannot, 
by the municipal law of this country, 
ſue for the recovery of a right claimed 
to be acquired by him 1n actual war, 
--the judgment given in the court of 
King's Bench was reverſed. FYide Po- 
reau v. Hartley, B. R. T. 23 Gee. 3, 
FE? Gift v. Maſon, B. R., H. 26 Gee. 3. 
1 Term Rep. $4, 85. 
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1781. 


OR TO CELY 


CorRnu 
againſt 

BLACK- 

BURNE., 


or veſſel belonging to any of his Ma- 
jeſty's ſubje&ts, or any merchandizes 
or goods on board the ſame, which 
ſhall be captured by the ſubjects of any 
Rate at war with his Majeſty, or by any 
perſons committing hoſtilities againſt 


Monday, 
14th May. 


Tf on an exe- 
cution againſt 
one of two 
partners, the 
partnerſhip. 
goods are 

_ taken and 
fold, the ſhe» 
riff is to pay 
over to the 
other a ſhare 
of the pro- 
duce propor- 
tioned to his 
ſhaxe in the 
partnerſhip 
ettects. 


7k 093-9 


CASES IN EASTER TERM . 


his Majeſty's ſabjeQs?? (4 1.). By+2, 
« all contraQts and agzeements which 
ſhall be entered into, and all bills, 
notes, and other ſecurities, which ſka! 
be given by any perſon or perſons for 
ranſom of any ſuch ſhip or veſſel, gr 
of any merchandize or goods on board 
the ſame, ſhall be abſolutely void in 
law, and of no effe&t whatever,” Ang, 
by & 3. a penalty of 500/. is given to 
the informer, for every offence againt 
the att. "This ſtatute has put an end 
to all queſtions, in future, on the law 
of ranſoms, 


By 22 Geo. 3:*c. 25. 
t 1s enacted, * That 
it ſhall not be lawful 
for any of his Majeſ- 
ty's ſubjects to ranſom, 
or to enter into any 
contract or agreement 
for ranſoming, any ſhip 


EDDIE againſ/ DAVIDSON. 


HE defendant was partner with one Birne, againſt 
whom a commilltion of bankrupt had iſſued, but, be- 
fore the bankruptcy, the plaintiff had ſued out execution 
on a bond of the defendant's, for 75oo/. and the ſheriff 
had levied on the partnerſhip effe&ts. Brirme's afſignees 
obtained this rule, to ſhew cauſe why the ſheriff ſhould 
not pay them a moiety of the money ariſing from the 
tale of the goods ſo taken in execution, upon an affida- 
vit of Birnies, that he was entitled to an equal ſhare of 
the partnerſhip effects, as partner with Davidſon. The 
plaintiff's aftdawir, on ſhewing cauſe, denied that ÞBirnie 
had an equal * ſhare in the partnerſhip effects, and ſtated 
that he had embezzlcd the joint ſtock to a conſiderable 
amount. 
'The court direQted that it ſhould be referred to the 
Maſter to take an account of the ſhare of the partnerſhip 
effects to which Birnie was entitled ; and that the ſheriff 
ſhould pay a part of the 'money levied, equal to the 
amount of ſuch ſhare, to the aſlignees [1]. : 
The Attorney General, and Douglas, for the plaintiff. 


 Howorth and Bower, for the aſſignees. 


[1] Yide Bachurſt v. Clinkard, B. alſo, Skigp v. Harwood, Cance 17475 
R. M. 2 W. & M. 1 Show. 173. and mentioned by Lord Mansfield, Cowp- 
Heydon v. Heydon, B. R. M. 5 W. & 449. 

- M. 1 Salk. 392. [+133]. IF Yi, 


[+133] Vide Comb. 217, and Facky v. Butler, B, R.E, 2 Ann, 2 Ld, Raym. $71, 
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PAYNE and Others agazn/t Bacons. 


HIS was an action of afſumpſit, tried on the laſt 
L Home Circuit, before AsHHuURsT, Fuffice. — The fit 
count of the declaration ſet forth a ſpecial agreement, by 
which the defendant undertook to contribute to the ex- 


Exchequer. To this was added a count for money laid 
out and expended z and another upon an infſemul compus= 
taſſet —The plaintiffs endeavoured to prove the agree- 
ment, but failed ; upon which they were going into evi- 
dence on the general counts. —The Judge would not per- 


now came on in court, upon a rule to ſhew cauſe why the 
nonſuit ſhould not be ſet aſide, and a new trial granted, 
on the ground of a miſdirection. | 

Lord MansFiELD,—This was formerly. the rule, when 
the faſhion was, to lay hold of a nonſuit wherever it could 
be done. When I went the Weſtern Circuit, a caſe of 
this fort came before me. I was ſtrongly inclined againit 


general counts, and I confulted Sir EarDLEY WILMoT, 
who went the circuit with me, and he approved of it [17]. 
It was afterwards mentioned to the other Judges, who 
concurred with us in opinion. 

The rule made abſolute. 


Harris v. Oke, Winch, Summ. Aﬀizes, p. 139. 


WHITCOMB againſt WHITING., 


D# CLARATIO N, in the common form, on a pro- 
miſlory note executed by the defendant ; Pleas ; the 


tion, aſſumpſit infra ſex annos. 'The cauſe was tried be- 
tore Horan, Baron, at the laſt Afſſizes for Hampſhire. 
{ The plaintiff produced a joint and ſeveral note executed 
by the defendant, and three others ; and, having proved 
payment, by one of the others, of intereſt on the note, 


thinking that was ſufficient to take the caſe out of the 
ſtatute, as againſt the defendant, a verdict was found for 
the plaintiff, & | 7s 
On Friday, the 4th of May, a rule was granted to 
ſhew cauſe, why there ſhould not be a new trial, on the 
motion of Lawrence, who cited Bland v. Haſierig (a); 
HED | | | and, 
(a) C.B.H. 1 & 2 W. & M, 2 Pentr. 151. 


the praCtice, and permitted the plaintiff to go into the. 


| general iſſue, and non aſſump/it infra ſex annos ; Replica- 


and part of the principal, within ſix years, and the Judge 


G51 
1781, 
Conn pmnnned 
Wedneſday, 
16th May, 
Though a 
plaintiff fail 
in proving a 
ſpecial agrees 
ment in of- 


pence of a ſuit for tithes then depending m the court of junp/fr, he 


may go into 
evidence on 
the general 

counts. 


mit this to be done, and direted a nonſuit.—The caſe 


[1] His Lordſhip probably meant 1759. Law of Nifs Prins, Ed. of 1775. 


[ 652 7] 
Thurſday, 
17th May, 


The ackrfow. 
ledgment of 
one out of fe. 
veral drawers 
of a joint and 
ſeveral pro- 
miflory note, 
takes it out. 


- of the ſtatute 


of limitations, 
as againſt the 
others, and 
may be given 
1n evidence 
on a ſeparate 
action againſt 
any of the 
others, 
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1781; and, this day, in ſupport of the application, he contended, 
; that the plaintiff, by ſuing the defendant ſeparately, had 
Wuircoms treated this note exactly as if it had been ſigned on by 
againſt the defendant; and, therefore, whatever might have been 
WurTixG. the caſe in a joint action, in this caſe, the as of the 
| other parties were clearly not evidence againſt him. The 
acknowledgment of a party himſelf does not amount t» 
a new promiſe, but is only evidence of a promiſe. Thiz 
was determined in the caſe of Heylir v. Haſtings (6b), re. 
ported in Sa/keld (c) & 12 Modern (4); and, in Heming: 
v. Rabinſon (e), it was decided, that the confeſſion of no. 
body but a defendant himſelf is evidence againſt him, 
"That laſt caſe was an aCtion by an indorſee of a note, 
againſt the drawer, and the plaintiif proved the acknow. 
ledgment of a meſze indorfor that the indorſement on the 
back of the note was in his hand-writing ;z but the court 
was of opinion, that this was not evidence againſt the 
drawer, but that the indorſement muſt be proved. It 
would certainly open a door to fraud and colluſion if this 
ſort of evidence were, in any caſe, to be admitted, A 
plaintiff might get a joint drawer to make an acknow- 
ledgment, or to pay part, in order to recover the whole, 
although it had been already paid. | 
Lord MaxsFIELD, —The queſtion, here, is only, whe- 
ther the action 1s barred by the ſtatute of limitations. 
When cafes of fraud appear, they will be determined on 
| their own circumſtances. Payment by one, is payment 
for all, the one aCting, virtually, as agent for the reſt; 
and, in the ſame manner, an admiſhon by one, 1s an ad- 
miſſion by all; and the law raiſes the promiſe to pay, 
when the debt is admitted to be due. 
WILLES, Fuftice—The defendant has had the advan- 
_ tage of the partial payment, and, therefore, muſt be bound 
by it. 
 nke: and BULLER, Fuftices, of the ſame opinion. 
EIT HR pO The rule diſcharged [1] [+ 134]: 
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(5) B. R.H. 10 Will. 3. 

(c) 1 Salk. 29. 

(4) 223. Be | _—_ 

(e) C, B. M. 6 Ges. 2. Barnes Qto 
Ed. 430. y F 

'f1] The caſe of Bland v. Haſlerig, 
(cited /upra, Þ. 652. Note (a),) was 
a joint action againſt four : the plea, 
the flatute of limitations ; and a wer- 
dif, that one of the defendants did aſ- 
fume within fix years, and that the 
others did not; and it was held, by 
Pallexfen, Ch. F. Powell, and Rokeby, 
(againt Yentris,) that the plainutt 


could not have judgment againſt that 
defendant who was found to have pro- 
miſed within the fix years, — That caſe 
may be explained on the manner of 
the finding ; for, as the-plea was j0";, 
and the replication muſt have alleged 
a joint undertaking, the verditt did not 
find what the plaintiff had bound him- 
ſelf to prove. But, according to tie 
principle in this caſe of J/hitcomb 
Whiting, the jury ought to have con- 
ſidered the promiſe ot one as the pro- 
mile of all, and, therefore, ſhould have 
found a general verdi& againſt all. 

m | [4 344] 


[+ 134] The following caſe was ar- 
oued and determined, ÞB. R. H. 23 
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acceptor was to pay to I 78 I. 
the order of two, and | 


Gov. 3+ | a new promiſe to Pay w,rcoms 
y to the order of one againſt 
CARVICK V..VICKERY. could not be raiſed, yr... 


This was an ation by the indorſee 
of a bill of exchange, which was in 
the following form : | 

« Mr. Abraham Vickery, 

Two months after date, pleaſe to 
& pay 70 us Or Our order the ſum of, ©c, 

| Tohn Maydavell 
Fohn Maydwwell.” 

It was indorſed thus : | 

& Tn. Maydavell, 


Holloway.”? 

The Maydewells were father and ſon. 
The indorſement was by the ſon. They 
E were admitted not to be partners. The 
| bill, when due, was preſented to the 
E defeadant, and accepted ; and, at the 
E time of the acceptance, he wrote upon 
Fit a direction to his banker to pay it. 
E The cauſe was tried, at the Sittings 
W after M. 23 Geo. 3. at Guildhall, be- 
F fore Lord MaNnSFIELD, who nonſuit- 
Fed the plaintiff, becauſe there was not 
Fan indorſement by both the parties to 
Ewhoſe order the bill was made payable. 
Win I, 23 Geo. 3. Howsrth obtained. a 
Wr'e to ſhew cauſe, why there ſhould 
not be a new trial ; and the caſe was 
fargued, on Saturday, the 11 of Feb- 
ry 1783, by Wallace, and Law, 
Wor tie defendant, and Howorth, and 
P/ 0, for the plaintiF. 

| In Jupport of the. nonſuit, it was in- 
Wited, that it was clear, when two or 
Wore perſons are the payees of a bill 
df exchange, (which in this caſe the 
Wawers were,) and there 1s no part- 
Ierſhip between them, the indorſe- 
hent of one vill not bind the reſt, nor 
Ke the. bill negotiable. The only 


ſer and the ſon appearing to this bill, 
3 ul have been, to prevent its being 
aid Without the joint order of both. 
Fn the indorſement had been ſpe- 


without a confhidera- 
tion. It would be a rudum patum. 
Indeed, where there 1s a partnerſhip, 
the acceptance of one partner does not 
bind the others, unleſs the bill con- 
cerns th tnerſhi de. 

$ the partnerſhip tra [ 6c ] 


This was determined in the 


_ caſe of Pinkney v. Hall (a). The ſame 


thing muſt hold as to indorſements. 
If there is no caſe exatly on the ſub- 
JeR, it 1s becauſe the matter has never 
been doubted. Whitcomb v. Whiting 
may be cited on the other ſide ; but ir 
iS not ad idem. The ftatute relative 
to promiſſory notes (5) only enables 
ſuch fervant or agent as is uſually en- 
truſted by the principal, to bind him 
by his ſignature (c). A partner's fig- 
nature binds the partnerſhip upon that 
ground ; for every partner may be 
conſidered as an agent for the reſt. of 
the partnerſhip. | 

On the other fide, it was argued, 
that two perſons, by joining in the 
ſame bill, hold themſelves out to the 
world as partners, and, therefore, for 
that purpoſe, are to be treated and 
dealt with as ſuch, It appears by 
the evidence, that the acceptance and 
order to the banker were after the in- 
dorſement ; that order, theretore, a- 
mounted to a recognition of the power 
of the one to bind the other. Beſides, 
the ſon had the cuſtody of the bill, 
which implied an authority from the 
father to negotiate it, —'They cited 
Whitcomb v. Whiting, | 

Lord MansFlitLD,—1I have looked 
into that caſe, and do not think it ad 


-  idem. The general queſtion is of 
eaion for the names of both the fa-_ 


great importance, vis, Whether an 
undertaking, by a bill of exchange, to 
pay A, and B. 1s an undertaking to 
pay A. or B. We will, therefore, take 
ſome time to conſider of it. As to the 
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pally by the. one, to pay for himſelf order to the banker, it ſeems to me 

nd the other, yet, without evidence of nothing more than a direQion to pay 

partnerſhip, the other would not have to perſons properly authorized. | 

en bound, The firſt promiſe of the WILLES, Fuftice, —I one ink 
| L 
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178 I. think the order to the 
| ; banker a recognition of 


the indorſement. - 


WHITCOMB 
againſt ASHHURST, Tuſ- 
WHiTiNnG tice | do not think 


the order acknowledges 
7 the authority of the 
indorſement. If the banker had af- 
terwards diſcovercd that the indorſe- 
ment was forged, he might have re- 
fuſed payment.—(Wallace had men- 
tioned a caſe from Br/to!, of a draft 


on Meſirs. Hoares accepted by Meſlrs. 


Childs, where that happened.) 


BuLLER, Fufice,—l] think the or- 


der to the banker makes no difference. 
But it ſeems to me, that, when a bull 
goes out into the world, the perſons to 
whom it 1s negociated are to collect 
the ſtate and relation of the parties 
from the bill itſelf. If they appear 


.on the bill as partners, it may be of 


leſs public detriment to fabje& them 
to the inconvenience of being treated 
as ſuch, than to permit them to deny 
that they are ſo. | 

The court took time to deliberate, 
till Twe/Yay, the 4th of February, when 


Lord MansFitELD delivered their 
unanimous opinion, that the Maydwells, 


by making the bill payable © zo our 


*L O55 1 
Friday, 
18th May. 


A perſonal JN an action of af/i:mpfit for 20007. had and recenei 

to the plaintiff's uſe, —The defendant having fleadd 
the general ifiuve, and the ſtatute of limitations,—Tlte 
papers of the Plaintiff rep/zed 5; * That the writ was ſued out on the 220 
1780; that, on the 18th of February 177þ 
the defendant afferted and attrmed, that there was an It 
denture of mortgage, dated the 24th of 
ed it more than 07 mentioned to be made, between F. and $. of the one path 
and W. H. (the defendant's uncle,) on the other, for1 
for the mort= term of years, granted to the ſaid JW. H. as a fecurt) 
for the payment of 1200/. with intereſt ; that the defend 
reciting in the ant then further afſerted and affirmed, that, after making 
the ſaid indenture, }/. H. died; that the defendant v 
ſignment that Hj; adminiſtrator with the will annexed, and there 


repreſentative 
having found 
among the 


deceaſed a_ 
mortgage 

' deed, and 
having aſſign- 


of Auguſt 


X years ago 


' gage money, 
afhrming and 


deed of al 


It wis a mort- 


gage deed 


made or mentioned to be made between the mortgagor and mortgagee for that ſum, , 
aſſignee ſhajl mot recover back the mortgage money, although it ſhall turn - " 
the mortgage was a forgery, and that the aiſignee did not diſcover the forgery till wi 
in ſix years before he brings his ation, unlels the aſſignor knew it to be a forge!) 


hall, on Monday, the 3d of My; 


BREE aganff HorlBECH. 


order,”* had made themſelves Partners 
as to this tranſa&tion. 
'The rule made abſolute, 


At the enſuing Sittings, at Gu;l/. 


1783, the new trial came on, befy;« 
Lord MaxsFiELD, and a ſpecial 
jury ; when Yallace, for the defend. 
ant, ftated and offered to prove, that 
by the univerſal uſage and underRang. 
ing of all the bankers and merchant 
in London, the indorſement was bad, 
becauſe not figned by both the payees, 

Howorth, on the other ſide, objec. 
ed to any evidence of that fort; in- 
fiſting, that the point was a queſtin 
of law, and had been decided by the 
court. 

Lord Mansr1iELd ſaid, he did not 
think the queſtion was ſo decided 
as to preclude the evidence offered; 
and, therefore, over-ruled the objec. 
ti10n. | 

FYallace then called Mr. Goſlins, an 
eminent banker, to prove the ulage; 
but the jury, und woce, declared they 
knew 1t perfealy to be as he had fa- 
ted it; and, without hearing the vit 
neſs, found a verdi& for the defend- 
ant. 
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was 
due 
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Iv THE TWENTY-FIRST YEAR OF GEORGE 11. 


due to him, as adminiſtrator, the ſaid principal ſum on 
the: faid ſecurity 3 that the plaintift, relying on theſe aſ- 
ſertions and affirmations, advanced 12007. to the defend- 
ant, on his executing an indenture of aſſignment, on the 
faid 18th of February 1773, which recited the mortgage, 
and purported, for the conſideration of the 1200/7. ſo ad- 
vanced, to aſſign all the premiſes by the ſaid recited in- 


term, ſubjeCt to the original power of redemption ; that, 
in this indenture of afſignment, the defendant agreed with 
the plaintiff, that neither the ſaid Y”. H. nor the defend- 
ant, had done any act to incumber the mortgaged eſtate ; 
that the ſaid ſeveral afſertions and affirmations of the de- 
| fendant, and alſo the recitals in the ſaid indenture of aſ- 
fignment, were falſe, inaſmuch as there never was any 
ſuch indenture of mortgage, nor the ſum of 1200/7. nor 
| any other ſum, due to the defendant, as adminiſtrator of 
W. H. on ſuch ſecurity, in the manner the defendant had 
aſſerted and affirmed, and as in the indenture of aſlign- 
ment was recited, or in any other manner, and that nei- 
ther the premiſes, nor any part thereof, paſſed by the af- 
fignment, to the plaintiff, nor did any eſtate, right, or 
| title, therein, or to the ſaid ſum of 1200/7. veit m him; 
that, by fraud and impoſition, and by means of the ſaid 
| falſe affertions and affirmations, and falſe recitals, the 
plaintiff was induced to pay the ſaid fum of 1200/. on 
| the execution of the ſaid indenture of aſſignment ; that, 
at the time of the execution thereof, and of paying the 
money, the plaintiff was ignorant of the falſehood of the faid 
| aſſertions, athrmations, and recitals, and of the fraud fo 
| practiſed upon him, and did not diſcover them tiil within 
the ſpace of fix years next before ſuing out the writ [1].— 
ceived To this replication, the defendant demurred generally. 'Fhe 
pleada cale was, this day, argued by Hill, Serjeant, for the plain- 
—The tit; and Chambre, for the defendant. : ES 
he 220 ' Chambre, in ſupport of the demurrer, contended, that 
177 fbcre was nothing alleged in the replication which could 
; an Il take the caſe out of the ſtatute. 'Phere was no fraud 
8, mall lated to have been practiſed by the defendant ; for 1t was 
ne path not averred, that he knew of the falſehood of the different 
r, for allertions and recitals. But, if there had been fraud, that 
ſecurlt would not have been ſufficient z it was the plaintiff's 
defen-BNMY buſineſs to look to the validity of his ſecurity ; and there 
making > "othing relative to fraud among the different exceptions 
ant Wb and lavings in the ſtatute. 

ere Wi , Hill, Serjeant, inſiſted ; 1. That, in point of law, this. 
0100 Vs fraud on the part of the defendant, although he him- 


t ſum) ti ſelf | 
N out that [ 
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Bree 
againſt 
HoLBECH. 


denture of mortgage granted, for the remainder of the _ 


[ 656 ] 


y till wit * 1] The mortgage deed was one of in eminent praftice at Covertry, and 


orgelys 
: mmitted by one Dadley an panes death. 
v 3 + 


many forgeries whwh had been which-were-not diſcovered till a 
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1 761. ſelf might not know of the falſehood ; 2: That, where 4 
Lo ———n party has been induced, by fraud, to pay money, the {t1. 
Brees tute of limitations does not run, or, at leaſt, only rung 
_ againſt from the time when the fraud is diſcoyered.—1. 'The afler. 
HoLBECH. tions of the defendant, he obſerved, were poſitive ; with. 

| out qualification, and, therefore, he made himſelf an- 
 ſwerable for the truth of them ; and, if any loſs had been 
incurred by his miſtake, it ought to fall upon him, no 
upon an innocent third perſon. On this firſt head, he 
cited, 1 Show. 68. 3 Mod. 261. Comberb. 163. Hearne; 
Pleader, 102. 224. Cre. Gar. 141. Sir W, Fones, 196. 
2 Burr. 112. 12 Mod. 494. 2 YVez. 198.2. On the fe. 
cond point, he relied on Booth v. Lord Warrington, in 
Dom. Proc. 17514. (which he. cited from the printed caſes,) 
and The South Sea Company v. Wymondſell, 3 P. IWill, 
143 (a). Fort at | 
Fol MANSFIELD, — The baſis of the whole argument ig 
fraud ; and the queſtion is, whether fraud is any where 
aſſerted in this replication. 'There may be many caſes 
where the affertion of a falſe fact, though unknown to 
be falſe to the party making the afſertion, will be fray- 
dulent z as in the caſe of Sir Criþ Gaſcoyne, who inſured 
a life, and affirmed it was as good a life as any in Eng- 
land, not knowing whether it was, or was not. There 
may be caſes too, which fraud will take out of the ſta- 
tute of l;mitations. But, here, every thing alleged in the 
replication may be true, without any fraud on the part 
of the detendant. He 1s an adminiſtrator with the will 
annexed, who finds a mortgage deed among the papers 
F 657 ] of his teſtator, without any arrears of intereſt, and parts 
E:) with it, bond fide, as a marketable commodity. If he 
had diſcovered the forgery, and had then got rid of the 
deed as a true ſecurity, the caſe would have been very 
different. He did not covenant for the goodneſs of the 
title, but, only, that neither he nor the teſtator had in- 
cumbered the eſtate. It was incumbent on the plaintiff 
to look to the goodneſs of it. 
Hill had leave to amend, in caſe, upon inquiry, the 
facts would ſupport a charge of fraud. 
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(a) Canc. M. 1732. 


Wedneſday, The K1iNG againſt the IN AnNTs 
bes prong G againſt INHABIT 


HULLAND, 
When a pau- MAHE court of Qua ity of Derl 
ns Ed court of Quarter Seſſions for the county 0 | 
ah of the + quaſhed an order of two Juſtices, for the remo'* 


year in one : 
pariſh, and part in another, at different times and intervals, making when added - 
| [7 pr gy than forty days in each, his ſettlement is in the pariſh where he ſlept tu 


a 


Derby 


noval 


el to* 


pt the 


forty days. 


m THE TWENTY-FIRST YEAR OF GEORGE 11II. 


of a pauper and his family, from the liberty of Hul- 

Jind, to the pariſh of Bradley ; and ftated ſpecially as 

follows : 

; At Whitſunday 1768, the pauper, who was a blackſmith, 

being then a ſingle man, hired himſelf at Hwland, for a 
ofeph Coptake, blackſmith, who had a houſe 


ear, to one Fl 
and ſhop at Bradley, and another houſe and ſhop at Hul- 


land, and who reſided occaſionally at each place, but 
whoſe family reſided conſtantly at Bradley. "The pauper 
ſerved the year. He worked at the ſhop at Hulland, and 
lay there five nights in the week during the year, except 
three weeks together in the latter end of February and the 
beginning of March 1769, and ſometimes a might or two 
in the week beſides, when he lay at Bradley, and on the 
Saturday and Sunday nights the year through, he lay at 


I- Bradley and never at Hulland on thoſe nights. He never 
| refided 40 days together in either place ; but reſided more 


than 40 days at each in the year, and zhe /aft tav9 nights 

in the year he reſided at Bradley. | EAT 
Dunning, and Parker Coke, thewed cauſe, in ſupport of 

the order of Seſſions. "They argued, that, where there is a 


mixed reſidence of this ſort, the beſt rule is, what the 


Seſſhons had followed, viz. to count backwards in each 
pariſh, and to eſtabliſh the ſettlement where you firſt find 


preſent order, it appeared, that, during the greateſt part 
of the end of the year, the pauper had lodged in the 
pariſh where he had refided the laſt night. Neither the 
arguments of the counſel, nor of the Judges, are ſtated 


in the report of that caſe; but it is probable the court 
| went upon Zhat ground, and not on his having ſlept zhe 
= // nght in the pariſh where they determined his ſettle- 


ment to have been gained. 
Balguy, on the other fide, inſiſted, that the principle 


| of the determination in Rex v. Loweſr, was, that the laſt 


mght of the refidence was to be connected with the 
tormer ſervice in the ſame pariſh, and reckoned as one 
and the ſame. Thar the decifion did not proceed on the 
majority of time in the latter part of the year. 

Lord MansriELD abſent. : | 

WilLEs, Fuftice,—There muſt be ſome principle to 
govern ſuch caſes as this. Mr. Dunning has cited no au- 
thority in ſupport of his poſition, that the majority 1s to 
be the rule, and indeed it is hard to ſay, here, in which 


| Of the two pariſhes the pauper reſided moſt. The rule 


lad down by Mr. Balguy ſeems a very good one. 
ASHHURST, Fuftice,—This caſe, from its circumſtances, 
does not afford much room for argument. There ought 


fs : if 
(a) E. 16 Geo, 3. Burr. Settl, Ca, No. 258. 
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In the caſe of Rex v. Loweſs (a), which had | 
| been cited when the rule was moved for to quaſh the 
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A marriage 
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| no ſettlement ' 
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W though mar- 
WR riages may 
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[1] It was mentioned by a gentle- principle is recognized as to ſettle. 
man at the bar, that he recolleted 


Ul AsTON, Fuſtice, in the caſe of Rex Willes, and Buller, Juſtices, in Rex v, 
© R00 v. Lowes, to have given his opinion Sandford, T. 26 Geo. 3. 1 Term Re, 
Tal expreſsly on the circumſtance of the 

| lait night [+ 135]. 023 The ſame 


[+135] In Rex. v. Toeſton, E. 2 3 was confirmed by Lord Mansfield, and 
eo. 3. the rule in Rex v. Loweſs, as the reit of the court. 
Rated in the preſent caſe by Balguy, 


field, at Buerlyhill chapel, in the pariſh of King fwinford, i 
_ the county of Stafford, which was erefted in the year 1705, 


CASES IN EASTER TERM 


if poſſible to be a certain rule, and the caſe cited ſeems ty 
furniſh, one which is very reaſonable. | 

BUuLLER, is is in general of much more im. 
portance to have a fixed rule, than what the rule is, 1f 
that which Mr. Dunning contends for had been eſtabliſh. 
ed, 1t might have been a very proper one ; but the court, 
in the caſe of Rex v. Loweſs, can hardly have gone upon 
that ground, becauſe it does not clearly appear there, 


in which of the two pariſhes the longeſt refidence had 
been [1]. | 


The order of ſeſſions quaſhed, 


ments gained by apprenticethip, by 


281. 284, 285. 


The Kino again/f the INHABITANTS of 
NORTHFIELD. 


TO Juſtices had made an order to remove Abigail 
Fenes, the widow of TFofſeph Jones, from the pariſh 

of King's Norton, to the pariſh of Northfield ; which laſt 
pariſh appealed to the Quarter Seflions; and they con- 
firmed the original order ; and ſtated ſpecially : 
'That the pauper Abigail Fones, being, whilſt ſole, a 
ſettled inhabitant at King's Norton, in the year 1775 in- 
termarried with Foſeph Fones, a ſettled inhabitant at Norti- 


and then duly conſecrated, and in which divine ſervice 
had been publicly and regularly celebrated ever fince; 
and wherein banns of marriage had been often publiſhed, and 
marriages celebrated previous to the marriage in queſtion : 
That the ſaid chapel was a new one, erected fince the 
marriage act, and not erected on the foundation of one 
that was ancient z and no aCt of parliament was obtained 
_ erecting the ſaid chapel, or for celebrating marriages 
tnere. | 

The two orders being removed by certiorari into this 
court, the only queſtion appeared to be, whether the 
marriage, upon the faCts ſtated relative to the chapel, 
was void, by the provifions of the ſtatute of 26 Ge. 2- 
Ee 3JZ» $ 


nd 


| 1 THE TWENTY-FIRST YEAR OF GEORGE IT. 


It is enacted, by F 1. of that ſtatute, that, from and 


chapel, in which public chapel banns of matrimony have been 


uſually publiſhed, of or belonging to the parith or chapelry 


E wherein the perſons to be married ſhall dwell ; and, by 


(8. that, if any perſon ſhall, (from or after the date 


| 1bove-mentioned,) ſolemnize matrimony in any other 


place than a church, or public chapel where banns have 


E been uſually publiſhed, unleſs by ſpecial licence, &c. 
E every perſon knowingly and wilfully ſo offending, ſhall be 
| deemed guilty of felony, &c. and all marriages folem- 


nized, (from and after, Wc.) in any other place than a 


| church, or public chapel, (unleſs by ſpecial hcence, Wc.) 


all be null and woid to all intents and purpoſes whatſoever. 

When the Attorney General moved for a rule to ſhew 
cauſe, why the orders ſhould not be quaſhed, Lord Maxs- 
FiELD ſeemed to diſcourage the attempt to try a queſtion 
of ſuch ſerious conſequence, in a collateral way, on a ſet- 


| tlement caſe; and ſaid, he would turn the pariſh com- 
#. plaining of the removal, round, if he could. 


Bearcroft now ſthewed cauſe. He admitted, that, when 
the validity of a marriage under the marriage-act, becomes 
a queſtion in the caſe of a ſettlement, 1t 1s not neceffary 
that there ſhould have been a ſentence of the ſpiritual 
court, in order to entitle the parties intereſted to ſhew 
the nullity of ſuch marriage. "This had been determined 
in the caſe of Rex v. Preſton near Feverſham (a). But he 
contended, that the words & uſually publiſhed” in the act, 
ought to be conſtrued to mean, © uſually publiſhed at the 
time when the marriage in queſtion took place.” If fo, there 
was enough ſtated in the caſe, for the court to conhider 
this as a chapel in which banns had been uſually publiſhed. 
The word © often.” is nearly tantamount to © uſually ;” but, 
1 it were not, yet, as it is a rule that an order of ſeſſions 
5 always to be ſupported, unleſs ſomething appears ex- 
preſsly on the face of it which ſhews it to be againſt law, 
the court would intend this to be ſuch a chapel as the 
act required, there being no direct aflertion of the con- 
trary, "The at, he ſaid, was ſuppoſed to have been drawn 
by. a very eminent perſon (5); it had been warmly op- 
poſed ; and, if the intention had been to reſtrain the ce- 
lebration of marriages to pariſh churches and to chapels 


in which banns had been uſually publiſhed before the act, 


t was probable an explicit enactment to that effect would 
have been introduced. If the conſtruction contended for 
on the other fide ſhould prevail, this a would prove a 
trap to clergymen and innocent perſons, who could not 


uy 
(5) Lord Hardwwickes 


No, I54. | 
Q4 
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| -fter the 25th of March 1754, all banns of matrimony | } 
| tall be publiſhed in the pariſh church, or in ſome public The Kixs 


againit 
Nor TH- 
FIELD. 
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1781. 


Le —J) time when marriages firit begun to be celebrated in any 
The King particular chapel. It was hard perhaps to draw a ling 


againit 
NoRTH=- 
FIELD. 
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fi] As ſoon as the determination. of public chapel, ereQted fince 26 Geo. 2: 
the court in this caſe was known, Lord c. 33. and conſecrated, valid in Jaw, 
Beauchamp wtroduced a bill into par- and to exempt the clergymen who had 
lament, which paſled into a {1iw, for celebrated ſuch marriages, from the - 
making all marriages which .ad been penalties of that ſtatute. Vide 21 (eo. 
celebrated in any pariſh” church or 3. c. 53, | | | 


CASES IN EASTER TERM 


be expeCted to ſearch into hiſtory, to diſcover the ex20 


but, here, an uſage was clearly eſtabliſhed long befor, 
this marriage took place. 

'The Attorney General, and Batt, argued againſt the y4. 
Iidity of the marriage. "They ſaid, the act was to he 
conſtrued as it the caſe had happened the day after i; 
paſſed. Uſage /nce could not vary the caſe ; for, to gire 
operation to uſage, it muit have a legal commencement, 
becauſe quod ab imitis non valet, traftu temporis non com 
leſcit. Arguments of hardſhip and inconvenience could. 
only be reſorted to, when the law was doubtful, but ye 
the words of the ſtatute were clear. "This was no more 
a trap than any other prohibitory law. After the paſſing 
of the act, no marriages had been attempted to be cele- 
brated in Lincoln's-1nn Chapel, Gray's-1nn Chapel, and 
many others, although they were old chapels ; becauſe 
banns had not been uſually publiſhed in them ; and it 
would be abſurd, if a chapel erected fince the aft ſhould 
be 1n a better ſituation, in that refpeCt, than thoſe which 
had exiſted long before. 

Lord MansFIELD,—PFor a long time, I was much averſe 
to a determination of this point, in ſuch a queſtion, and 
between ſuch parties. But, upon more conſideration, I 
think we ought now to decide it. If there has been an 
abuſe, we ought to ſtop it as early as poſſible. A delay 
might lead to a ſuppoſition that we doubt, where in truth 
we do not; and any ſubſequent inconvenience, 11 Con- 
ſequence of our {uppoſed doubt, would be chargeable up- 
on us. IT remember, when I was Attorney General, 1 was 
obliged to prolecute the miniſter of the Savoy, who m- 
bited on the right of marrying without licence, and 
taking advantage of a diſpute then ſubliſting between 
the Crown and the duchy of Lancaſter, ſheltered himſelf 
fometimes under the one, and ſometimes under the other, 
He had married many couples in a year, and many chil 
dren had been born under thoſe marriages. But it was 
neceſſary to itop the abulſc, even after it had gone fo far; 
and he was convicted. 'Fime, or the interpoſition of the 
legiſlature, may cure the marriages which have been al 
ready folemnized in this chapel [1]. "Che act clearly 
meant chapels exiſting at the time. It ſays church or 
chapel belonging to. the pariſh or chapelry where the 

_ partie 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. 661 


a ; parties reſide. 'There is no chapelry here. I am of OPl- 178 I. 
my WG non, that this marriage was void by the proviſions of the (LL 
n, WE ſtatute. | 


ore : Both the orders quaſhed. 
Vi 3 | ; 
3 | ON [ 662 
b: Wl The KiNG again/? PITTS. Friday, : 
r it I 25th May. 


_ l ON Friday, the 4th of May, Bearcreft obtained a rule ,, 1. c 
: to ſhew cauſe, why an order of baſtardy made upon baſtardy fta- 
= the defendant, by two Juſtices for the county of Here- ting © where- 
"M J ford, and confirmed by the court of Quarter Sefhons for ke _ 
= E that county, ſhould not be quathed. The objections he ,, _ x xr 
It then ſtated were 3 I. That, in the caption, the two Juſ- without an 
Bk, tices were ſaid to be © reſiding near unto the limits of expreſs adjudi- 
| the pariſh of, '&c.” and the words of the ſtatute are, © in 4% that the 


- E or next unto the limits, Wc.” (a); 2. That the order con- pr” > ponnt,.ny 
j A ; tained no expreſs adjudication, and was therefore void ; father, is void. 
ll | according to the caſe of Rex v. Perkaſſe (6b). 


ON | On Saturday, the 19th of May, Bower thewed cauſe. 

|F Upon examining the original order, it appeared, that 
the word in the caption was * rex?” and not ©« rear ;? 
and there remained, therefore, only the ſecond objection 
to be conſidered. 'The order, was, in a great meaſure, 
in the ſame form with the precedent in Burn's 7uftice (c), 


ere 
and 
n, 1 


L an : ; 
; but with the omiſhon of the following clauſe : _ 

a « We, theref ination of the cauſe and 
ach e, therefore, upon examination of the cauſe an 


« circumſtances of the premiſes, as well upon the oath 
« of the ſaid A. B. as otherwiſe, do hereby adjudge him 
« the faid C. D. to be the reputed father of the ſaid 
« baſtard children.” TL. 
Ki Bower contended, that, as the ſtatute of Elizabeth does 
hae | not preſcribe any particular form, if enough appears on 
"{olf | the face of the order to authorize the act of the Juſtices 
| 1n charging the ſuppoſed father, zZhat is ſufficient. The 
cale in S:derfin is not ſo deciſive as it would ſeem to be 
trom the manner in which it is ſtated by Burn (d), for 
it appears, in S:derjin, that the objection on which the 
order was quaſhed, was, that the ſum was unreaſonabl 
imall (viz. 2d. per week,) and this point about the ad- 
Judication is mentioned after the deciſion, and, then, with- 
out any po/et:ve opinion of the court upon it. 'The ſame 
principle muſt govern with regard to orders of baſtardy 
and orders of removal, and none of the determinations 
upon orders of removal will be found to warrant the | 
preſent objection. In Rex v. Weſtwood (e), there was [ 663 ] 


nothing 


CON- 
wp 
was 
N- 


(a) 18 Ele. c. 4.4 2. (4) 1 Burn. 193. 13th Ed. 
(5) E. 20 Car. 2. 2 Sid. 303. (e) H, 4 Geo. I. 1 Str, 73. Bott, 
(c) 1 Burn, 189. 13th Ed, 2+ = On-s 
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178 I, nothing in the order to ſupply the want of an expreſ 
Ley ——y adjudication. 'The fame obſervation applies, to Rex y, 
The Kina Minchinhampton (c), for it was not at all ſtated, there, 

againſt that the pauper was likely . to become chargeable. 1h 

PirTs. Stallinburgh v. Haxhay (d), the words only were, « ave 4; 

« believe ;” m Waltham Magna v. Waltham Parva (t, 
« as we are credibly informed ;” and, in Berry v, Arun. 
del (f), © whereas complaint hath been made to us.” In the 
preſent caſe, the Juſtices have expreisly ſaid, *& quherea; 
« 7 hath appeared to us, &c.” and, in Suddlecomb v. Bur- 
aſh (g), Lord HoLT ſaid, that was ſufficient ; and the 
ſame thing was afterwards determined in a cafe of Rex 
v. Darnal (h), mentioned in the Report of Syddlecom) y, 
Burwaſh. Bearcreft, on the other ſide, inſiſted, that the 
adjudication 1s the moſt important, and an indiſpenſable 
part of the order, and cannot be ſupplied by implication, 
It is true, the court is not fo ſtrict, with regard to orders 
of Juſtices, as in the caſe of convictions, but lill, it 
muſt appear, upon the order, that the Juſtices had an 
authority for what they did z and, without an adjudica- 
tion they have no authority. They act both as jury and 
judges, and the order muſt contain both a verdict and 
judgment. In indictments founded on the common law, 
nothing can be ſupplied by inference ; and, a fortiori, no- 
thing fo material as the adjudication can be intended in 
the caſe of particular juriſdictions created by fatute. It 
defects of this fort could be cured by intendment, no or- 
der would ever have been held to be bad. 'The court 
will pay regard to precedents long eſtabliſhed, and ap- 
proved z and this order, though framed after the prece- 
dent in Burn, has left out the moſt efſential part. In Rex 
v. Perkaſſe, the rule to fhew cauſe was granted on the ob- 
jection as. to the ſmallneſs of the ſum ; but it is clear, 
from an attentive peruſal of the cafe, that the ultimate 
deciſion went upon the want of adjudication. Mot of 
the caſes cited in ſupport of the order make againlt it; 
and there is a material difference between the caſe put 
by HorLT, in Suddlecomb v. Burwaſh, and this cafe, tor 
| the caſe he puts is of a ſubſtantive declaration, * that it 
« has appeared, &'«c.” and fo probably the order run mn 
the caſe there referred to, of Rex v. Darnal ; but, here, 
F 664 ] the words © it hath appeared to us,” are coupled with the 
evidence [17], and do not ſeem to differ, in meaning, from 
« we de believe,” in Stallinburgh v. Haxhay, where oo 
> Sa rYealolN 
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(c) E. 3 Geo. 2. 2 Sefſ. Ca. 92. (/) E. go TW. 3. 1 Salk. 479. 
Bott. 347. 3 Burn, 475+ 15th Ed. Burr. (s) T.13 W. 3. 1 Salk. 491. 
Settl. Ca. p. 3106. (hb) E. 2 Ann. 

(d) T. 4 Geo. 1. 3 Burn, 475. 13th [1] They are fo put in the caſe of 
Ed. 1 Sz. Ca. 131. | Suddlecamb v. Burwaſh, 

(e) E. 10 Geo, 1. 3 Burn, loc. cits | | 
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reaſon given for quaſhing the order was, (and which equal- 
ly applies here,) 4 that a man may belieye a thing on un- 
« certain evidence.” 

BULLER, Fuftice, having mentioned Rex v. Graveſend (a), 
tated in Bott,—where, according to his account of it, 
there was no adjudication of the birth of the child in the 
pariſh but under a ©& whereas,” and the court held that to 
be ſufficient, —the court deferred giving their opinion till 
there ſhould be an opportunity of enquiring more fully 
into the circumſtances of that caſe, 

Lord MANSFIELD abſent. 

'This day, his Lordſhip was in court, but not having 
heard the argument at the bar, the judgment was delivered 
by WILLES, Fuſtice, to the following effect. 

WiLLEs, Fuftice, (after ſtating the objeCtion, and ob- 
ſerving upon the caſes of Rex v. Perkaſſe, and Suddlecomb v. 
Burwaſh,)—The caſe of Saint Giles's Cripplegate v. Hack- 
ney (b) ſeems to be more like the preſent than Suddlecomb v. 
Burwaſh., In that laſt caſe, the dium is as was ſtated by 
Mr. Bower ; however, the report concludes, by ſaying 
« there ought to be a particular averment, Wc.” and, in 


Saint Giles's Cripplegate v. Hackney, the order runs very much 


in the ſame manner as here, viz. *© whereas on oath made 
« by the ſaid Z. F. it appears that her huſband was laſt 
« legally ſettled at Hackney ;” and that order was quaſhed, 


664 
I7oT. 


—_— — 
The KinG 
againſt 
PiTrT3.:: 


« becauſe there was no judgment of the Juſtices concerning 


_« the laſt legal ſettlement, but only the oath of the wo- 


« man” (c). We have looked into the proceedings in Rex 
v. Graveſend, and we find, that there was an expreſs ad- 
judication in that caſe. We are, therefore, all of opinion, 
that this order cannot be ſupported. 


Both the orders quaſhed. 
(a) E. 15 Geo, 2. Bott. 104. (c) Salk. loc. cit. 


(6) E. 9g Will. 3. 1 Salk. 478. 


BrisTow againſf WricuT and Pucn, Sheriff 
__ of MiDDLESEX. 


N lat Hilary Term, on Thurſday, the 25th of Fanuary, 

Lee obtained a rule to ſhew cauſe, why the verdict which 
had been found for the plaintiff ſhould not be ſet aſide, and 
anew trial granted, or a nonſuit entered. Ee 

This was an aCtion on the caſe, againſt the defendant's 
as ſheriff of Middleſex, on the ſtatute of 8 Ann. c. 14. $1. 


[3] for taking the goods of one Pope in execution, in a 


houſe 


[ 665 ] 
Friday, 
25th May. 


In an ation 
againſt the 
ſheriff for 
taking goods 
without leave 
ing a year's 
rent, the de- 
claration 
needs not 
ſtate all the 


particulars of the demiſe, but if it does, and they are not proved as ſtated, there ſhall be 


« nonſuit, 


(> 1] That proviſion only extends the tenant in poſſeſiion holds, and not 
to the immediate landlord of whom «0 a ſuperior or ground landlord. Ma/- 
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2 Str, 787. 
[CF 2] 


ſheriff to pay 


Dunning, thewed caufe, and urged, that the contract was 


' ter Bennet®s Caſe, B. R. M. 1 Geo. 2. landlord. Darling v. Hill, B. R. E, 


It ould ſeem, in ſuch a (a) Bedford Aﬀlizes, 12 W. 3.1 La. 
cale as the preſent, that the court, on Raym. 735. 
motion, would make a rule on the (5) B. R.E. 6 Car, 1. Sir W, Joints 


CASES IN EASTER TERM 


houſe let from year to year by the plaintiff to Pope, withow 
paying or contenting him for a year's rent then due, and of 
which the defendants, before the removal of the goods 
had notice [87 2]. ] 

 'The declaration ſtated the demiſe, as follows : 

&« 'The ſaid plaintiff, on, &c. demifed, to one Benjaniy 
Pope, a certain mefſuage, &©c. to have and to hold unty 
the ſaid Benjamin, from the feaſt of St. Michael, then next 
following, for and during the term of one year from thence 
next enſuing, and fully to be compleat and ended, and (o, 
from year to year, for ſo long as-it ſhould pleaſe the plain. 
tiff, and the ſaid Benjamin, yielding and paying, therefore, 
yearly and every year during the ſaid term, unto the plain- 
tiff, the yearly rent or ſum of, Wc. by four even and equal 
quarterly payments ; to wit, at the Feaſt of, &c.” 

The principal witneſs called on the part of the plaintif, 
was Pope himſel ; who proved, that the plaintiff let the 
houſe to him, by parol, for a year, and Zhat there avas no 
ftipulation about any time or times for the payment of the rent, 

It was contended, at the trial, (which came on before 
Lord MANSFIELD, at the Sittings for Middleſex, ) that, as 
the plaintiff had laid a demiſe with a reſervation of rent 
payable quarterly, he was bound to prove it exactly as laid; 
and that, having failed in that proof, he ought to be non- 
ſuited. His Lordſhip over-ruled the objection, being then 
of opinion, that enough of the demiſe as laid had been 
proved to entitle the plaintiff to his action. "The preſent 
rule was moved for, oa the ground of a miſdirection. 


On Thurſday, the 3d of May, the Attorney General, and 


not the g/? of the action; the material part was, that a 
ear's rent was in arrear, and Zhat having been proved, the 

plaintiff had ſhewn enough to entitle himſelf to a verdict. 
Weed, on the other 63de, inſiſted, that, as the plaintiff 
had fet forth the particulars of the contraft, he was bound 
to prove them as laid z and, for this, he cited ;—An Anomy- 
mous Caſe in Lord Raymond, where, a promiſe being laid, 
« to deliver good merchandiſeable wheat,” and the evidence 
being of a promiſe to deliver * good ſecond fort of wheat," 
Lord HoL'r held the variance to be fatal, and nonſuited 
the plaintit (a) ;—The King v. Nudigate (b), where, upon 
a traverſe of an office found, the ifſue being, whether 
Fe S. deviided © to 7. N, and his heirs" or not, and the 
| Jr 


« b WO a ') ” "I fy _— 


9 Geo. 2. Ca. Temp. Hard. 255- 


the year's rent to the 224. 


— 


1 
= > 


mes, 


| 1 THE TWENTY-FIRST YEAR OF GEORGE 111. 
jury having found that © 7. S.” deviſed ©« to A. for years, 


« remainder to F. N. in fee,” the court adjudged © guod non 
« deviſavit modo et formd ;”— Sands and Tafh v. Ledger (c), 
where, in an action of debt for rent, the plaintiffs declared 
on 2 demiſe, ** for 15/. rent per annum,” under a power 
« #9 make leaſes for twenty-one years,” and the evidence be- 
ing of a demiſe © for 15/. rent per annum, and three fowls,” 


under a power ** to make leaſes for twenty-one years un poſſeſ= 
fon, and not in reverſion, rendering the ancient rent, and not 


diſpuniſhable of waſte,” Lord Holt directed a nonfuit ;—And 
Savage, qui tam, Ve Smith, which was afterwards ſtated by 
Lord MANSFIELD in delvering: the judgment of the 
court (4d). | 

The caſe ſtood over till this day. | 

Lord MANSFIELD, (after ſtating the caſe,)—I am very 
free to own, that the ſtrong bias of my mind has always 
leaned to prevent the manifeſt juſtice of a cauſe from bein 
defeated or delayed by formal flips, which ariſe from the 
inadvertance of gentlemen of the profelhion ; becauſe it is 
extremely hard on the party to be turned round, and put to 
expence, from ſuch miſtakes of the counſel or attorney he 
employs. It is hard alſo on the proteſhon. It was on this 


ground that I over-ruled the objeCtion in this caſe ; but I 
am fince convinced, both on the authorities which I am 


about to mention, and on the reaſoning in them, that I 
was wrong, and that it 1s better, for the fake of juſtice, 
that the ſtrict rule ſhould in this caſe prevail. I have al- 
ways thought, and often ſaid, that the rules of pleading 
are founded in good ſenſe. 'Their objects are preciſion and 
brevity. Nothing is more deſirable for the court than pre- 
cifion, nor for the parties than brevity. -It is eaſy for a 


_ party to ſtate his ground of action. If it is founded on a 


deed, he needs not ſet forth more than that part which is ne- 
ceflary to entitle him torecover [+ 136]. It he ſtates what is 
impertinent, it 1s an injury to the other party, and may be 
ſtruck out and coſts Allowed, upon motion [+137]. I re- 
member a caſe, where, in an action on one covenant, the 
whole of a very long deed was ſet forth. The court refer- 
red it to the Maſter, and all was ſtruck out except the co- 
venant on which the aCtion was brought, and coſts paid to 


the amount of 100/, When I ſay that the plaintiff needs 


only ſet forth that part of a deed on which his aCtion is 
founded, I do not mean to ſay that even 7hat is neceflary. 
He is not bound to ſet forth the material parts, in letters and 
Words, It will be ſufficient to ſtate the /ub/tance and legal 


effect. 


(c) Surry Afizes, 1 Ann. 2 Ld. [+1237] Fide Price v. Fletcher, B. 
R | R. H. 18 Geo. 3. Cowp. 727. Rex v« 
(d) Infra, nh. 668. May, £E. 19 Ges. 3. ſupra, p. 193. Rex 
[+ 136] Vide Dundaſs v. Lord Wey- v. Lord Walthan, T.2 5 Geo. 3. | 


Naym. 792, 


Pouth, &. R, M, 18 Geo. 3+ Comp. 005. 
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| | (a) B. R.T. 2IWW. & M. Carth. 202. word ©* material”” is printed inſtead of 
(8) T. 16 Geo. 3. 
[1] By a miſtake of the preſs, the caſe in 2 Black/, 1104. © Immateria!” 


cauſe, and which the Maſter, on a reference to him, woylq 


. proved, and you muſt recover ſecundum allegata et probate, 


feeri facias was given in evidence, but not the judgment, 


| went upon the diſtinCtion between immaterial and impertt- 


| becauſe relative to the point in queſtion [1]. 'The third cate 


CASES IN EASTER TERM 


effet. That is ſhorter, and not liable to miſrecitals, ang 
literal miſtakes. Here, that method might have been fo]. 
lowed. It certainly was not neceflary to allege this part 
of the leaſe that relates to the time of payment, in ordes 
to maintain the a&tion. But, ſince it has been alleged, i; 
was neceſſary to prove it. 'The diſtinQtion is between that 
which may be rejected as ſurpluſage, (which might have 
been ſtruck out on motion,) and what cannot. Where the 
declaration contains impertinent matter, foreign to the 


{ſtrike out, (irrelevant covenants for inſtance,) that will he 
rejected by the court, and need not be proved. But, if 
the very ground of the action is miſ-ſtated, as where you 
undertake to recite that part of a deed on which the ation 
is founded, and it is miſ-recited, that will be fatal. For 
then, the caſe declared on is different from that which is 


'This will reconcile all the caſes. In the prefent inſtance, 
the plaintiff undertakes to ſtate the leaſe, and ſtates it 
falſely. There are many authorities which go to prove 
this diſtinction. I will mention three, (which are very 
{ſtrong,) where matter, which it was unneceffary to ſct 
forth, being ſtated, and not proved, the variance was held 
to be fatal. 'The firit is the caſe of Cudlip v. Rundle (a), 
There,—in an aCtion by a leflor againſt his tenant, for ney- 
ligently keeping his fire, by means whereof the houſe was 
conſumed,—a demiſe to the defendant for ſeven years was 
ſtated in the declaration ; the defendant pleaded, that the 
plaintifF did not demiſe modo et forma ; and iflue being 
joined, it appeared, on the finding by the jury in a ſpecial 
verdict, to be a leaſe at will. 'The court agreed, that the 
action would have lain againit the defendant as tenant at 
will z but, as the plaintiff had ſtated him to be a leflee for 

ears, and had proved him tenant at will, the variance was 
held to be fatal, and there was judgment for the defendant. 
The next is the caſe of Savage, qui tam, v. Smith, in the 
Common Pleas (b). "That was an action of debt againit a 
ſheriff's othcer, by an informer. 'The declaration ſtated a 
judgment, and a fer: facias upon that judgment. 'The 


and the court held, that, though it might be unneceſſary to 


aver the judgment, yet, having been averred, it ought to 
be proved ; and my Lord Chief Fuftice DE GREY exprelvly 


nent averments, and ſaid, that the former muſt be proved, 


IS. 


2 Blackſt. 1101. © immaterial,”” in the report of this 


certainly 


Dull 


IN THE TWENTY-FIRST YEAR OF GEORGE 11.. . 658 


is Shute v. Hornſey im this court (c). 'That was an aQtion 281 
for double rent on the ſtatute (4). The declaration ſtated |, FA” 
a leaſe for three years ; but, on the evidence, it appeared, R, $row 
that the leaſe for three years was void, under the ſtatute of againtt 
frauds z and that the defendant was only tenant from year WserGur. 
to year. "This was ſufficient for the purpoſe of the ation; | 
but a leaſe for three years having been laid, and not proved, 

the plaintiff was nonſuited 3 and a rule for ſetting aſide the 

nonſ{uit having been obtained, it was, upon the argument 

of the caſe, diſcharged. "Theſe authorities are in point to 

the doctrine I have laid down. But perhaps, notwithſtand- 

ing the weight of the caſes, if that doctrine were highly 

detrimental, and the ſetting-it right would be attended with 

no miſchief, as it 1s only a mode of practice, it might de- 

ſerve conſideration. But I believe it {tands right, and upon 

the beſt footing ; for it may prevent the ſtufhng of declara- 

tions with prolix unneceflary matter, becauie of the danger 

of failing in the proof; and may lead pleaders to conline 

themſelves to ſtate the legal effect. We are all of opinion 


that the verdict ſhould be ſet afide, and judgment of non- 
ſuit entered. 
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'The rule made abſolute [+ 138]. 


certainly was the word uſed by De quired in this caſe of Briſtow v. 
Grey, Chief Juſtice, as appears, not #ight, holds only in caſes of records 
only from what 1s here ſaid by Lord and written contrafs, Vide King v. Pip- 
MansFIELD, but alſo from a very pet, B.R.E. 26 Gee. 3. 1 Term Rep. 
accurate manuſcript note I have ſeen 2 35. and Gavinnet v. Philips, B. RX. 
of Savage v. Smith, and indeed from 43o Ges. 3. 3 Term Rep. 643. In Ba- 
the context in B/ack/tone's own report. ter v. Edmunds, B.R. M. 2 3 Car. 1. it 
(c) E. 19 Gee. 3. was reſolyed, ** that, in an action upon 
(4) 11 Geo. 2. c. 19. 4 18. a contra? itſelf, if the party miſtace 
_ [+138] Fide. Carliſle v. Trears, the ſum agreed on, he fails in his ac- 
B. R. M. 18 Geo. 3. Cowp. 671. tion; but if he bring his ation upon 
Vide, alſo, Moore v. Muſgrave, Hob. 18. the promiſe in law, which ariſes from 
| but correfted in 1 Roll, Abr. 850. the debt,” (the common caſe of 7nde- 
pl. 11. Pope v. Skinner, Cam, Scacc. bitatus afſumpſit,) ** there, though ke 
T. 12 Fac. 1. Heb. 72. EP Roberts miſtake jn the ſum, he ſhall recover.*” 
v. Herbert, C. B. M. 12 Car. 2. 1 Alleyn 28, 29, in Smith v. Hickjon) 
vid. 5. Wywill v, Shepherd, C. B. H. B. R.T. 7 Geo. 2. Lord Hardwicke 
29 Geo. 3. H. Bl. 162. Barbe v. Par- ſays, © in contra&s it is neceſſary ty 
ker, C. B. M. 30 Gee. 3. H. Bl. 284. prove all the charges in the declaration 
which three laſt caſes are inſtances of exaQly in the manner they are laid.” 
variations not held fatal, and it now Cafes Temp. Lord Heardw. G4, 55. 
ſeems ſettled, that the ftrineſs re- . | 


Pa <n þ | _ Friday, 
PAGET againſ? WHEATE. I 


A CTION of debt on a bond, executed at 1Weflminfer, By the infol- 


vent debtors? 
at of 18 Geo, 
250/. To: Co C3 -TE 


Infolrent perſon is diſcharged as to bonds executed befere the day in the abt, but not pryadie 
' after the day . 


on the 21ſt of November 1777, for the penal ſum of 
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CASES IN EASTER TERM 
250/. 'The defendant, by his p/za, confeſſes the debt ; 


« But,—in purſuance of an aCt of parliament, &'*. (18 Ge, 
« 3. Cc. 52.) in diſcharge of his perſon from the execution of 


'« the judgment to be obtained againſt him in that behalf 


&« by the plaintiff, according to the form and direCtion of 
« that a&t,—ſays, that he was beyond the ſeas in foreign 
<« parts, on the 1oth of March 1778, and was duly dif. 
&« charged, according to the ſaid aft, at, &c. on the 34 
&« of November 1778; and further ſays, that the ſaid deht 
« for which this action 1s brought, was contraded before 
&« the 1ioth day of March 1778, to wit, &&.' wherefore 
« he prays judgment, and that his perſon may be diſcharg. 
« ed from the execution of the judgment to be obtained 
« againſt him by the plaintiff in this aCtion, according to 
« the form of the ſaid act, Wc.” — Replication ; That the 
bond was made at the time and place in the declaration 
mentioned : 'Fhen ſets forth the condition 3 which was, to 
pay 125/. with lawful intereſt on the 21 of November 
1778 : 'Then avers, that, after the making the bond, and 
after the ſaid 1oth of March 1778, and before ſuing out 
the original writ, to wit, on the ſaid 21ſt of November 
1778, in the condition mentioned, the ſaid ſum of 125, 


Lay 


firft became due, according to the tenor and effeCt of the 


ſaid condition, and not at any time before : "That the de- 
fendant had not paid it then, nor afterwards, but that it 
ſtill remained unpaid ; by reaſon of which ſaid premiſes, 
the. bond became forfeited, and the ſaid debt and cauſe of 
aCtion thereby and thereupon accrued, after the ſaid 10th 
of March 17758. —General Demurrer, | 

'The queſtion in this caſe turned upon the conſtruction 
of the words of the act of parliament, which are : 5 That, 
« if any action is brought againſt a perſon who has taken 
« the benefit thereof, for any debt due before, 8&c.” he may 
plead, in diſcharge of his perſon, © that tuch debt vas con- 
« trated or due before, &Cc. (a). _ 

'Che caſe was argued, on {#r:iday, the 11th of May, by 
Wood, in ſupport of the demurrer, and by La, for the 
laintiff, 

Wood admitted, that the particular clauſe in the aCt on 
which the queſtion here more immediately turned, and 
which direQs the manner of pleading, is not very accurate- 


ly penned; but he contended, that, if the whole aCt was 


taken together, it would be manifeſt that it was the inten- 
tion of the legiſlature, that debts under the circumſtances 
in this caſe, ſhould be diſcharged by the a&t. This, he 
ſaid, appeared clearly from the 37th ſeCtion, which pro- 
vides, that no perſon diicharged by the act ſhall be impr- 
ſoned for any debt, bond, WG. contracted, incurred, oc- 
cafioned, owing, or growing due, before, &c. and that, if 

arreſted, 


(a) 18 Ges. 3. c. 52. & 40. 
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E the debt does not exit, 


= [1] By & 41. the ſtatute may be 
E pleaded to attion on debts of priſoners, 
p1f contraſted before the 28th of Fa- 
Eauary 1978, and of fugitives, if be- 
wore the 10th of March 1778. Yet, 
By 5 37. provition is only made for 


i 


Dro- 
ul Polvent fince the action brought. 
If 
ted, 


Your. 115-*:- R 


R (5) 7 Geo. 1. 4. 31. { 1, 2. ;' 


whe cauſe ſhewn was, that the defendant had become in- ing ha 


pucnt as 1n caſe of a nonſvit, refuſed on this ground, in 
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arreſted, ſuch perſon ſhall be releaſed by any Judge of the x 81. 
court out of which the proceſs iſſued, or by two Juſtices of ; 


PacEgT 


Law, on the other ſide, inſiſted, that inſolvent aQts againtt 

| ought not to be conitrued with greater latitude in reſpect WurarTe, 
E {© the inſolvent, than the bankrupt laws in reſpect of the 

E bankrupt 3 and that a bond, made before bankruptcy, but 

E not due till after, was not proveable under a commiſſion, 

E nor diſcharged by the certificate, till a ſtatute was expreſsly 

E made for that purpoſe (5). He obſerved, that the 37th 

© {etion of the inſolvent a& only applies to the caſe of 

b priſeners, not of fugitives hke this defendant [1]; and con- 

E tended that, till the day of payment, in the caſe of a bond, 


Lord MANSFIELD faid, he thought this very point had 

E been determined upon ſome former inſolvent aCt, and de- 

E fred the caſe might ſtand over, to give an opportunity of 

© enquiring if there had not been a deciſion upon it. ; 
E And, now, his Lordſhip mentioned, that the very ſame PF 671 J 
E queſtion had occurred in a caſe of Workman v. Leake, and 

E had been determined, H. 14 Ges. 3. (c) [+139]; that by a 

E note he had ſeen of that caſe, it appeared, that the court 

E had held, that a debt due by a promiſſory note, though 

E not payable till after the day in the aft, yet was debitum in 

preſent, and that, as ſuch, it was diſcharged ; differing 

© irom a debt only payable on a contingency, which would 

E not be diſcharged, unleſs the contingency had happened 

before the day 3 and that he had then mentioned, that he 

and the other Judges had been reminded of various in- 

llances where they had diſcharged from arreſts, under 

& imilar circumſtances to thoſe of the cafe then before them. 

3 Judgment for the defendant. 


the ſummary diſcharge from arreſts 
for debts contraQted before the 28h of 
Faauery 1778. "This muſt have been 
a {lip in drawing the at. 

(c) 10th Feb. 

[+139] That caſe of Workman v. 
Leakchas been fince reported, Coup. 22, 


BAILEY again// WILKINSON. Saturday, 


| 26th May. 


] PON a rule to ſhew cauſe, why there ſhould not be The infolven- 
I judgment as in caſe of, a nonfuit againſt the plaintiff, 


cy of the de- 
tendant hav- 


v 


peonks 


ſince the ac- 


BULLER, Fuftice, ſaid, he had known the rule for judg- tion brought, 


1s good caute 

againſt judge 

former ment as 1n 
caſe of a nonſuit. 
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1781, former inſtances z and that it would be extremely hard, i 
L—— 2 party ſhould be obliged to proceed, and put himſelf tg 
BartLgey Eexpence, without a poſlibility of recovering either debt g 
againſt coſts. | | es 
Wirtkix- Dayrell, for the plaintiff. —Srttony for the defendant, 
TOY's The rule diſchargel, 


LM 


COD TARLTON agatn/t FISHER and Others, 
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A ſheriff or JT» was an action of treſpaſs, and falſe impriſonment, 
his officer is | —'The declaration contained two counts z I. For impri. 
ery Th i ſoning the plaintiff on the 27th of November 1780, at 
falſe impriſon- Bath, in * Somerſetſhire, and detaining- him mn priſon three 
ment, for ar- days; 2. For impriſoning him at the ſame place, on the 
reſting a certi- 29th of December 1780, and detaining him eleven days, 
genes —] he detendants pleaded ; 1. Not guilty, upon which rſue 
diſcharged in- Was joined; 2. To the firſt count, a juſtification, a 
ſolvent, ora ſheriff's oſhcers, under a writ of attachment out of the 
perton who court of Exchequer, direQted to the ſheriff, and a warrant 
Jr at Ig teu from him ; 3. To the ſecond count, a like juſtification, under 
of 20Geo. 3. © Precept in the nature of a writ of capzas ad ſatisfaciendun, 
e. 64. made on from the court of requeſts in the city of Bath, directed to 
the occalion them as officers of that court. The plaintiff replied ; 1. To 
I b wigeans the juſtification pleaded in bar of the firſt count, that, be- 
burnt by the © fore the time when, &c. in the firſt count mentioned, and 
rioters, al= before the making of the ſtatute of 20 Geo. 3. c. 64. wi, 
though rhe on the 2oth of November 1779, he was arreſted, under i 
| nd oy w_ writ of /atitat, directed to the ſheriff of Somerſetſhire ; that, 
lexed & afterwards, before the time in the ſaid count mentioned, 
arreſts, — and before the making of the aQ, viz. on the 3d of F:- 
: bruary 1780, he gave ſpecial bail to the aCion, and, alter- 
[ 672 ] wards, before the time in the ſaid count mentioged, and 
after the making of the at, and before the priſons of the 

King's Bench and the Fleet, reſpeCtively, were repaired, 0! 

other priſon or priſons ſubſtituted in heu thercot, reſpec- 

tively, and notice thereof given in the London Gazette, v1. 

. on the 25th of Avgyft 1780, he ſurrendered himſelf in dil- 

charge of his bail, before Lord MansFiELD, and Wis 

thereupon, committed to the cuſtody of the marſhal ; that 

the tipſtaff then tendered him to the ſaid marſhal ; and tht 

in all things, he conformed to the rules and directions I} 

the ſaid act of parliament preſcribed, concerning ſuch pit 

ſoners who had ſurrendered: in the manner in the faid at 

mentioned ; by reaſon whereof, and by force of the ſad 

at, at the time in the ſaid count mentioned, and fron 

thenceforth he had been, and till was, in the cuſtody o 

the marſhal, and was not liable to be arreſted by virtue of th 


writ in the ſaid plea mentioned ; of all which premiſes F 
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ſaid defendants, at the time in the ſaid count mentioned, had 
notice; 2. Then a fimilar replication to the ſpecial plea in 


672, 


1781, 
—_—  — y ; 


bar of the ſecond count ; and 3. A new af/ignment on the TARLTON 
yt count, of another aſſault and falſe impriſonment. To againſt * 
the replication on the firſt count, the defendants rejoined, FisnyER, 
F: that the plaintiff did not conform to the rules and direQtions ; 
| by the act of parliament preſcribed; on which rejoinder 
iſue was joined; Io the replication on the ſecond count, 
they rejoined, that the plaintiff was not committed by Lord 
E MANSFIELD to the cuſtody of the marſhal in difcharge of [ 673 ] 
ent, | his bail ; on which 7/ze was alſo joined ; and, to the new * b: 
pri- WG alligngent, they pleaded the general iflue. | 
), at F A general verdict having been taken at the Aſſizes, for 
hree | the plaintif, by miſtake, Morris obtained a rule to thew 
the WW cauſe, why the Pofra ſhould not be amended, and made 
days, | agreeable to the notes of the Judge who tried the cauſe, 
\i/ſe WE by entering the verdict for the deicndants on all the iſſues, 
n, 23 E except on ſo much of the general iſſue as related to the treſ- 
\ the WE: pals mentioned in the firflt count, and on the iſſue joined 
tran WE on the juſtification pleaded in bar to the firit count ; and 
inder WE 52by the judgment ſhould not be arreſted. 
1dum, E The court having heard the counſel upon the ſubjeCt of 
ed to Wa the amendments, and peruſed the Judge's notes [+ 140], 
1. To WWE that part of the rule was. made abſolute z and then the 
t, be- WE queition on arreſting the judgment was argued, by Woed, 
, ant WA for the plaintiff, and Morris and Batt, for the defendants, 
. viz. WW {he queſtion turned upon the conſtruction of the fol- 
adet a WW owing words in the ſtatute of 20 Geo. 3. c. 64. F 2. 
that, WG © And fall not be liable to be arreſted by virtue of any 
ioned, WE © civil proceſs out of any court; and, in caſe they have 
of F- WW © been, or ſhall be, ſo arreſted, fball be. diſcharged there- 
afte Fe | 6c from [4]. | F 
1, nl WG for the defendant, it was argued, that the ſheriff and 
of the WWF #5 officers were bound to execute the proceſs directed to 
ed, of WW im, and to keep the perſon arreſted till they were ſatif- 
reſpec i hed of the truth of the ſurrender, and compliance with the 
/-, vis Wa "<Bulations of the ſtatute. It could not be the meaning 
in dil- WF © the legiſlature, that the ſheriff ſhould take upon. himſelf 
d was the truth of thoſe circumſtances, upon the mere aflertion 
|; that WG © the party, or give implicit credit to the marſhal's certifi- 
1d that, WE RE : ES cate. 
10Ns by [+140] Yide Eddoewes ve. Hophins, it ſays, that, on their complying with 
ich pir | E. 20 Geo. 3: ſupra, p. 376. Grant v. the rules and direCtions preſcribed by 
(aid at BS 4%, T. 21 Geo: 3. znfra, P. 722. & 2. the bail ſhall be diſcharged, and 
he fad [1] This ſection of the ſtatute only 7he defendants deemed and taken to be in 
4 from applies to perſons who had been adzal- atual cu/tody ; but does not go on to 


dy 0 
wy tix Wa "ters, By & 6. the Jame ſort of ſur- reſted.” This difference 


wifes 1! 


EE cuſtody, and ſet at liberty by the , add, © and ſhall not be liable to be ar- 


between the 


Tender as had by & 2. been preſcribed two clauſes was not taken notice of on 
| tO ther, is preſcribed for perſons the argument of this caſe. I'preſume 


wh uncer circumſtances like thoſe ſlated & 6. was conſidered as adopting, by 


R 2 


/ this plaintiff in his replication ; and implication, all the proviſions of & 2, 
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1781. 
—_— — — — 
TARLTON 
againſt 
FiSHER. 


CASES IN EASTER TERM 


cate [2]. 'The ſtatute does not operate as a ſuperſedeas, 
but, if a party will take advantage of it, the regular method 
1s to apply to the court, where he may make-an affidavit of 
the truth of the facts. 'The ſheriff has no authority to put 
him to his oath. Feme coverts arc, every day, diſcharge( 
from arreſts : but no action of treſpaſs was ever brought in 
ſuch cafes; nor for arreſting perſons entitled to privilege, 
If, in any ſuch caſe, an action can be maintamed, it muſt 
be caſe, not treſpaſs, and that can only be againſt the party, 
not againſt the ſheriff or oſhiver ; Salmon v. Percival (a), 
Parſons v. Lloyd (b), Cameron v. Lightfoot (c). | 

On the other ſide, it was ſaid, that the aCt had pointed 
out the means by which thoſe who had ſurrendered might 


be known upon application to the marſhal, as they were 


obliged to give him ar account of ther place of abode in 
writing (4), and the replication, in this caſe, expreſsly 
charged, that the defendants had notice of the ſurrender and 


diſcharge, viz. © of all which premiſes, Wc.” In Camerm 


v. Lightfoot, the ground of the deciſion was, that the pro- 
tection of a witneſs, or party, eundo et redeundo, 1s the pri- 
vilege of the court, not of the perſon himſelf. It would 
have been a good return to. the writ, that the party had 
conformed to the act, and fo he could not arreſt him. 
Lord MansFiELD, — This 1s a direct action of treſpaſs, 
guare vi et armis, and not on the caſe ; and there is this dil- 
tinCtion between them, which always ought to be attended 
to: In zreſþaſs, innocence of intention 1s no excuſe; mn 
caſe, the whole turns upon it 3 malice, or the quo anims, 1s 
the very gi/? of the action. In this caſe, the notice 1s u- 
material : for it 1s contended, that the arreſt was illegal; 
and the queſtion fingly is, whether the ſheriff mult abſtain, 
at his peril, from arreſting any man who has taken adyan- 
tage of the at. It is argued as if the diſcharge under the 
act operated- as a ſuperſedeas. But the doubt will be, not 
on the aCt, but on the party; whether he 1s within tt. 
"Che ſheriff muſt determine that queſtion, he muſt decide 
whether the ſurrender was fraudulent, before he diſcharges. 
There is no doubt but there was a fraud upon the act in 
this caſe. The plaintiff, an inhabitant of Bath, gies 
ſpecial bail before the riots, and then comes up to Londn 


to free his bail and himſelf. Could the legiilature mw 
that 


[2] A praftice had prevailed fince diſcharge, 18 Geo. 3. c. 52.4 37: The 
the act paſſed for the marſhal to deliver marihal's certificate was probably 
a certificate of the ſurrender and com- thought of, from analogy to the cop) 
pliance with the directions of the att, of the order in that caſe. Z ; 
to the party ; but this is notpreſcribed © (a) B. R.T.6 Car. 1. Cro. Gor. 199 
by the ſtatute. By the inſolvent aQts, (3) C. B. M. 13 Geo. 3. 3 Will. 34% 
the party is to. be releaſed from ar- (c) C. B. E. 18 Geo. 3. 2 Blacifh 
reſts, by a judge, or two juſtices, pon 1190. _ 
ſhewing the copy of the order fer his (4) F 2. 


| 
| 
| 
; 


IN THE TWENTY-FIRST YEAR OF GEORGE 1I.. 


that every bailiff ſhould judge, at his peril, whether the fur- 
render and diſcharge were fraudulent ? whether the act 
had been complied with ? It neceſfarily paſſed very pre- 
cipitately, from the urgency of the circumſtances. There 
is no direction how the diſcharge 1s to be, which in the 
ſtatutes relative to bankrupts and inſolvents, 1s explicitly 
pointed out 3 but the expreſſions, © ſhall not be liable to be 
« arreſted,” and * ſhall be diſcharged,” from the nature 
of the thing, mean, * ſhall be diſcharged by proper au- 
« thority.” The ſheriff is not bound not to arreit. If he 
chuſes to take the truth of the facts upon him, and not ar- 
reſt the party, he may, and the ſurrender and compliance 
with the act will be a good return [+141]; but he will be 
anſwerable. "The cafe ot Cameron v. Lightfoot, 1s material. 
It is, there, ſaid, that privilege will not be allowed but in 
fair caſes; and even then, treſpaſs will not he for the ar- 
reſt, I am clear, that an action of treſpaſs does not lie in 
this caſe, againſt the officers. Whether, it the defendants 
had done any thing oppreſſive, with full notice of all the 
circumſtances, an aCtion on the caſe might be maintained, 
would be another queſtion. 


WHLLES, Zuftice,—lT own I have great doubts in this caſe. 


There are two proviſions in the act; 1. That the party 
ſhall not be hable to be arreſted; 2. That, 1i he is arreſted, 
he ſhall be diſcharged. Under the firit, I think treſpaſs 
would not he againſt an ofhicer who ignorantly arreſts a 
party who has taken the benefit oi the act. But z7hat 1s not 
the caſe here ; for it 1s ſtated, that the defendants had no- 
tice at the time of the arreſt. The party has no way of 
thewing, that he 1s not hable, but by producing the certi- 
hcate of the marſhal, which the ſheriff and his officers are 
bound to take notice of, in the ſame manner as in the caſe 
of a ſuperſedeas, Under the ſecond proviſion, I think tret- 
paſs might lie, if the party were detained longer than was 
neceſſary for making the proper enquiries z but, here, the 


plaintiff was only detained three days, which would be no 


more than reaſonable time. But I lay my finger on the 
hiſt part of the clauſe, which I think deciſive, that the ar- 
relt was illegal ; and there is a clear difference between 
legal arreſts, and arreſts againſt privilege. Unleſs the 
certificate has the effect of a /uper/edeas, the firſt part of 
the clauſe is nugatory. 

ASHHURSsT, Fuftice,—lI think this aCtion is not maintain» 
able. A ſheriff is bound to execute proceſs ifſuing out of a 
court of competent juriſdiction ; and, though there be no 
cauſe of aCtion, or the proceſs is erroneous, he 1s not re- 
Iponfible. The plaintiff himſelf, in ſuch caſes, is only 
liable to an action on the caſe for maliciouſly holding to 

ny jp bail. 
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pit 141] Such a return was held good in a caſe of Inge v. Herrick, 


R, M. 22 Geo, 4. 
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a) Yide 5 Geo. 2. c. 30. F 13. (c) hid. 
(6b) 18 Geo. 3. Co 52. & 37+ 


CASES IN EASTER TERM 


bail. But it is unneceſſary, here, to go into the queſtion 
of what remedy there might be againſt the party. [t 
would be extremely thard, indeed, upon a ſheriff, or hi; 
officers, if they were bound to enquire into the truth of 
the cxemption, and determine upon it at their peril. The 
notice alleged in this replication is mere form. But, ſup. 
poſing there was actual notice, were the defendants bound 


certificate was ſhewn, I ſhould doubt whether the officers 
would have been juſtified in diſcharging him. It is 1 
laintiff's buſineſs to take care how he 1akes out his writ, 
Tf he deliver it to the ſheriff, he takes all upon himſelf, 
He may know, and take upon himſelf to prove, that the 
ſurrender and other proceedings were fraudulent ; and 
ſhall the officer diſcharge the party on the production of 
a certificate, when the plaintiff has it in his power, per. 
haps, to ſhew fraud in obtaining it ? If there were fraud, 
what defence could be ſet up to an aCtion for an eſcape? 
The aCt could never mean, that every ſheriff ſhould ſend 
to Londen to enquire who had ſurrendered. 
BULLER, Fuftice,—This ſeems to me a very clear cafe, 

I do not feel the weight of the argument on the firlt part 
of the clauſe of the act. As to the diſcharge, expreſs 
words would have been uted 1f it had been meant to veſt 
new powers in the ſheriff. "The meaning muſt have been, 
to veſt the power of diſcharge where, in other caſes, it 
was veſted before, viz. in the court out of which the 
proceſs ifſuedz or, in vacation, in one of the Judges. 
T hat ſatisfies the words of the aft. In caſes of bankrupts, 
or inſolvents, what is done? Hundreds have been ar- 
reſted, but there never was an inſtance of an action 
againſt the ſheriff or his officers in ſuch caſes. 'The practice, 
in the caſe of bankrupts, is, to apply to a Judge, and 
verify the certificate by affidavit (a). How could the ſherif 
aſcertain that the certificate was ſigned by the commiſhor- 
ers? He cannot adminiſter an path. In the caſe ot 
infolvent debtors, the proviſions for this diſcharge arc 
ſomewhat different in words, but are, in ſubſtance, I think, 
the ſame. "The party, there, is to be diſcharged ; not by 
the ſheriff, but by the order of a Judge, (or two Juſtices 
of the peace (b),) and there is, in the inſolvent as, 
ſimilar words to thoſe of the firſt part of the clauſe in the 
ſtatute now under conſideration; for it is enacted, © that 
« no perſon to be diſcharged by the aCt ſhall be impriſoned, 
« &., (c);” ſo that, if this is to he conſidered 3s ? 
poſitive injunction upon ſheriffs not to execute procels 
but at their peril, falſe impriſonment would he m ev) 


caſe where an inſolyent has been diſcharged by a Jover 
, OJ Qs 


IN THE TWENTY-FIRST YEAR OF GEORGE 111. 


order. The praCtice under the att in queſtion is too 
recent to have much weight; but, as far as it goes, it 
is againſt the 1dea that ſherifts are to take upon them- 
ſelves to diſcharge. Frequent applications have been made 
to Judges to diſcharge perſons who had the marſhals 
certificate, and they have exercued their diſcretion in 
deciding whether the party was entitled to his diſcharge. 
I myſelf have often retuſed to do it, on the ground of 
colluhon 3 and the court has declared, in particular, that, 
where the defendant has come from a remote county 
to ſarrender to the marſhal, in order to defeat his bord 
fide creditors, the act will afford him no protection, 'Fhe 
general law, as to ſheriffs, 1s, that if a ſheriff has acted 
in obedience to the mandate of the court, he 1s excuſed. 
If he arreſt a peer, the writ 1s erroneous, yet he .1s not 
a treſpaſſer for executing it. In treſpats, the .defendant 
muſt ſhew an excuſe. Have the defendants done fo in 
in this caſe? Yes, for the mandate of the court was 
compulſory on them. "The original plaintiff would not 
be liable to an action of treſpaſs till the writ is ſuperſeded, 
F for, till then, it 1s a juſtification : After a /uper/edeas, tref- 
paſs will lie againſt the party z but {till not againſt the 
E jheriff, I take this to have been ſettled over and over 
again, and the inconvenience would be very great if the 
law were otherwiſe. 1 


'The rule rs Þ& olute. 


BUTCHER again// GREEN, 


THIS was an action on the caſe, in which there was 

one count 7 zrover, and another for words [1]. — 
Pleas z © not * guilty,” to the firſt count; and a juſtification 
to the ſecond. —Verdict for the plaintiff on the count for 
rover, and for the defendant on the other. "Che Attorney 
| General had obtained a rule to ſhew cauſe (a) why the 
Maſter ſhould not tax the defendant his coſts relative to 
the pleadings and proceedings on the ſecond iſſue which 
was found for the defendant, and why what ſhould be 
allowed. to him on ſuch taxation ſhould not be deducted 
out of what ſhould be allowed to the plaintiff on the firſt 
| Mſue, in caſe the ſame ſhould exceed the colts allowed 
to the defendant. | 

| Wheeler 
[1] Vide Dickſon v. Clifton, C. B M. 
7 Geo, 3, 2 Will. 319. where it was de- 
termined, that caſe on the cuſtom of the 
realm, againſt a carrier, and trover, 


M7 be joined in one action, contrary 
0 the old caſe of Matthenws v. Hophin, 
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Saturday, 
26th May. 


When there 

are ifſnes join- 
ed on ſeveral 
counts, and on 
ſome a verdi& 
for the plain- 
tiff, and on 


others for the 


defendant, the 
detendant ſhall 
not have colts 
on that part of 
the record on 
which the ver- 
{1& 1s found 
for him, 


B. R.E. 17 Car. 2. 1 Sid. 224. and 
that the true criterion to know what 
counts can be joined, 1s, not whether 
they require the ſame plea, but waether 
there 15 the ſame judgment in both. 


(a) On Monday, the 7th of May. 
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TER) 
BUTCHER been 
againſt this ſort. 
GREEN. 


found for him [2]. 


(5b) B.R.T. 1 Geo, 3. 2 Burr. 1232. 

[2] Vide Croke v. Sayer, B. R. H. 
32 Ceo. 2. 2 Burr. 753. where it ap- 
pears that this poifit was not then 
ſettled. If the iſſue is found for the 
plaintiff on a ſpecial plea, or there 1s 
judgment for him on a demurrer to 
ſuch plea, he is to have coſts by the 
expreſs proviſion of 4 Ann. c. 16. $5. 
Pure, If that clauſe extends to caſes 
where there 1s judgment for the plain- 
tf, on a demurrer to a ſpecial plea 
before the trial on the general iſſue, 
and, afterwards, a'verdi& for the de- 
fendant on the general iſſue. There 1s 
no exception of that caſe, in the ſtatute. 
Yet, upon principle, and the reaſonin 
of the court, in Cocke v. Sayer, the 
- Plaintiff ought not to have any colts in 


The End of FasTir Term, 21 GEeoRGcE II... 


CASES IN EASTER TERM, &c.. 


Wheeler now ſhewed cauſe, and cited A/tley v. Young (5) 
BUuLLER, Fuftice, ſaid, the praftice of this court had 
uniform not to allow the defendant coſts in caſes of 
They differed, he ſaid, from caſes where dif. 
ferent iſſues are joined on different pleas : for, in thoſe 
| caſes, the defendant is allowed his coſts on 


the iſſues 


The rule diſcharged [3]. | 


ſuch a caſe, becauſe it appears, uki. 
mately, that he had no caule of a&ton, 
83 If there are ſeveral iſſues on leveral 
ſpecial pleas of juſtification, and on 
the general plea of not guilty, all ar: 
found for the plaintiff, except one of 
the ſpecial juſtifications, which 15 found 
for the defendant, but afterwards held 
inſufficient in point of law, fo that the 
plaintiff has judgment, the plainif 
ſhall: not have the coſts on ſuch iſſue 
found for the defendant. 'This was 
determined in Kirk v. Now!ll et al. B, 
R. E. 26 Geo. 3. 17T. R. 266, 267. 

[3] S. P. Bridges v. Raymond, C. 
B. H. 12 Geo. 3. 2 Blackſt. 800. and 
Norris v. Waldron, C. B. E. 18 Ger. 4, 
2 Blackſt. 1199. 


ulti- 
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eral 
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are 
e of 
zund 
held 
t the 
tf 
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LEAP - 1 


EN v5 8 
ARGUED and DETERMINED 
| INTE 


Court of KING's BENCH, 
 1N | 
Trinity Term, 


Inthe Twenty-firſtYear of the Reign of Geonce lll, 


RUSHTON agazn/t ASPINALL. 


TH caſe came on upon a writ of error from the court 

of the county palatine of Lancaſter. It was an action 
of aſſumpfit. The firſt count in the declaration,—after 
ſtating, a bill of exchange drawn by one #lnge on one 
Meyer, dated the 27th of November 1778, and payable to 
one Jones, or order, three months after date 3 that ones 
had indorſed it to Ruſhton ; and Ruſhton to Aſpinall ;j— 


proceeded as follows ;—* Which ſaid bill of exchange ſo 


« made, ſubſcribed, and indorſed as aforeſaid, afterwards, 
« to wit on the ſame day and year aforeſaid, (wiz. the 
&« day of the date of the bill,) at Mancheſter aforeſaid, 
«* was ſhewn and preſented to the ſaid Peter Meyer, for 
©« his acceptance thereof, and the ſaid Peter Meyer, ac- 
* cording to the uſage and cuſtom of merchants aforeſaid, 
* did then and there accept the ſame, and promiſe to pay 
« the ſaid ſum of 22/7. 10s. therein mentioned, according 
* to the tenor and effeft of the ſaid bill of exchange, and the 
«* indorſements thereupon ſo made as aforeſaid, yet the 
* ſaid Peter Meyer, although afterwards, to wit, the ſame 
* day and year aforeſaid, at Mancheſter aforeſaid, requeſted 
* to pay the ſaid ſum of money 1n the ſaid bill ſpecified, 
* according to the tenor and effect thereof, and of his 
* acceptance thereof ſo made as aforeſaid, altogether 
* nepleCted and refuſed, and ſtill doth neglect and refuſe, 
® to pay the ſame z of all which premiſes the ſaid Fohr: 


6& Fones, 


1781. 


Friday, 
15th June, 


In an ation 
againſt the 
indorſor of a 
bill of ex- 
change, if the 
plaintiff do 
not allege a 
demand, and 
refuſal by the 
acceptor, on the 
day when the 
note was 
payable, it is 
error, and not 
cured by ver- 


dit. In like 


manner it 1$ 
error, and _ 
not cured by 
verdict, if he 
do not allege 
notice to the 
defendant of 
the refuſal by 
the acceptor, 
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1781, & Tones, George Billinge, and Peter Meyer, reſpeAively, 
Ln ny the ſame day and year aforeſaid, at Mancheſter atoreſaid, 
RusyTown © in the county aforeſaid, had notice, and, by reaſon 
- againſt © 7hereof, and according to the faid uſage and cuſtom 
ASPINALL. © merchants, the ſaid Thomas Ruſhton became liable to pay 
& to the ſaid Foſeph Afpinall, the faid fum of money in 
& the ſaid bill of exchange contained, according to the ten 
« and effet theresf, and of the ſeveral indorſements ſo made 
«© thereon as aforeſaid z and, being fo liable, the ſaid 
« Thomas, afterwards, to wit, the fame day and year loft 
« mentioned, at Manchefler atorefaid, in the county afore. 
« ſaid, in conſideration thereof, undertook, and to the 
« ſaid Foſeph then and there faithfully promiſed, to pay 
« to him the ſaid fum of money, in the ſaid bill of ex. 
« change contained, according to the tenor and effe& 
& thereof, and according to the feveral indorſements made 

« thereon as aforeſaid.” 

'The ſecond count was for another bill for 60 /. drawn, 
indorſed, and accepted, by the fame parties; and waz 
framed in the ſame manner with the firſt. 

The laſt count, which was upon an mul computaſſe, 
concluded, that the faid Thomas was found in arrear, and 
indebted to the ſaid Fo/eph, in the further ſum of, &c. © and 
« thereupon, being ſo found in arrear and indebted as 

aforeſaid, the ſaid Thomas, in conſideration thereof, 

afterwards, to wit, &'c. undertook, and to the ſaid 

THoMas, then and there faithfully promiſed, 7o pay t 

him the ſaid laſt ſum, when he ſhould be afterwards 

thereto requeſted.” _ 

'There was a general verdict for the plaintiff, and, judg- 
ment being entered, the record was removed into this 
court, and the plaintiff in error aſſigned ſeveral errors on 
the different counts, but which contained only three ob- 
jJections;z two to the two firſt counts, and one to the 
third : wiz. 1. That it appeared by the record, that the 
bill was made on the 27th of November 1778, payable 
three months after date, and that the payment was demande 
of Meyer on the very ſame 27th of November ; whereas, 
according to the tenor of the bill, and the cuſtom of mer- 
chants, it was not payable, nor the payment demandable of 
Aeyer, antil the expiration of three months after the datc 
thereof: 2. 'That it did not appear that Ruſhton, to whom 
the bill was indorſed, and who indorſed it to A/pinall, had 
any notice of the refuſal of Meyer to pay the money in the 
bill mentioned, when the ſame was and became due, and 
had been demanded of him, « without which notice, the 
« ſaid Thomas Ruſhton, as an indorſor of the ſaid bill of 
* exchange, was not liable, by the law of this kingdom, 

and according to the uſage and cuſtom of merchants 

aforcfaid, to the payment of the money therein met 
* 6 tioned, 
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10 THE TWENTY-FIRST YEAR OF GEORGE UI. 


« tioned, as ſuch indorſor of the ſame bill ? 3. That, by _ 178 I, 
the record, it appeared, that the promiſe of the ſaid (LA.u gy 
Thomas Ruſhton, mentioned in the lait count, was made Rusnrom 


« to himſelf the faid 'THomas Rusnron, and not to the 


« xall could not have or maintain any action thereof againſt 
« the ſaid Thomas Ruſhton.” | 
In the laſt term, on Friday, the 25th of May, the caſe 
was argued, by Chambre, for the plaintiff in error, and 
IWWerd, tor the defendant. | 
Chambre abandoned the objeCtion to the laſt count, but 
contended, that the other two were fatal. —1. "The: con- 
tract by the indorſor to pay the bill, was not abſolute, he 


made on the acceptor at the time of payment, and his 
refuſal. Such demand, therefore, muſt be made, in order 
to render the indorſor liable. It was a neceflary circum- 
{tance to entitle the drawer to an action againſt him, and 
a plaintiff muſt in all caſes ſtate a ſufficient cauſe of aCQtion 
in his declaration,—2. In hke manner, the indorſor 1s 
not liable till after he has had notice of a demand having 
been made ' upon the drawer and of his refuſal. How ſoon 
ſuch notice ſhall be given, — what ſhall, or ſhall not, be 


tion of the jury [+ 142]; but ſome notice muſt be given, 
and therefore ought to be alleged. 

Weed argued, in anſwer to bth objections, that the facts 
of the demand and notice being circumſtances without 
which the jury could not have found for the plaintiff, they 
mult now be preſumed to have been proved, and that the 
omiſhon to allege them in the declaration could not be 
taken advantage. of after verdict. For this he cited the 


| caſe of Hitchin v. Stevens in Shower (a), where, in an 


achon of debt for rent by the bargainee of a reverſion, 
after a verdict for the plaintiff, it was objected, in arreſt 
of judgment, that the plaintiff had not alleged attorn- 
ment, without- which (as the law then ſtood) he could 
have no title ; 4 but a rule was taken and agreed by all 


$ In the declaration, though it be matter of ſubſtance, if 
© it be ſuch as without proving it at the trial, the plaintiff 


« plaintiff, ſuch omiſſion ſhall not arreſt the judgment [0F];” 


233. 


26 Geo, 


{aid, but conditional, 7z. e. in the event of a demand being 


reaſonable time for notice,—1s a matter for the confidera- 


* could not have had a verdict, and there be a verdict for the 


68x 


againſt 


« ſaid JOSEPH ASPINALL 3 Wherefore the ſaid Foſeph Aſpi- ASPLINALL, 


«* the court, that, in any caſe where any thing is omitted [ 682 } 


| and 
[+142] Vide Ruftl v. Langftaffe, M. © is to be preſumed but what is ex- 
bh pee Jupra, p. 514, 515. Note © preſsly ſtated in the declaration, 


* and 1s neceſlarily implied from thoſe 
(a) B, R. M. 34 Car. 2. 2 Show. © facts which are tated. That is the 


| « caſe where a feoffment is pleaded 
[] In Sprers v. Parker, B. R. H. © without livery, fora livery is always 
FE ages 0s Term Rep. 141. 145. © implied, becauſe it makes a neceſ- 

uler, J. ſaid, © After verdi&t nothing ** ſary part of a feoffment,” 
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CASES IN TRINITY TERM 


and thereupon, after folemn debate, judgment was piyen 
for the plaintiff. With regard to the £r/ objection in parti. 
cular, he contended, that the allegation, under a wulelicet, 
that the demand of payment was made on the 27th of 
November, might be rejected as ſurpluſage. "Fhis wag ng 
more than appeared to have been done tn a caſe 
Sorrel v. Leawen, reported by Keble(a). There, in an ati 
of indebitatus afſumpſit, the promiſe was laid on the 1| of 
Fanuary, 26 Car. 2. which was a day not yet come, and, 
after verdict, it was held to be cured, becauſe the verdiq 
mutt have been found on evidence of a promiſe before the 
action, and a duty before the promiſe. And, as to the 
fecond objeQtion in this caſe, although there was no alle. 
gation of notice to the indorſor, yet it was ſtated, that he 
promiſed to pay, after the acceptor had retuſed, which he 
could not be ſuppoſed to have done without a knowledge 
of the refuſal by the acceptor. 

Chambre, in reply, obſerved, that the rule mentioned by 
Weed could not extend fo far as he would carry it, other- 
wife a writ of error could never be ſupported, in any caſe, 
after verdict. 'Fhe court would intend, that facts imper- 
fettly ſtated had been completely proved, but they never 
could preſume, that a material fact, which was not at 
all ſtated, had been proved. The firft - objeEtion would 
not be removed by rejecting the words ſtating the demand 
to have been on the day when the bill was drawn, for 


ſtill, the declaration would remam without an allegation 


of a demand at the time when the bill became due. As to the 
promiſe by Ruſhton, that is only conſidered as inference of law, 
and no ſuch inference ariſes, unleſs it appears by the pre- 
ceding part of the declaration that he was liablez or, if 


It is taken as an aQtual promiſe, yet 1t might have been 


made without notice of the refuſal by the acceptor ; and, 
if it was, no action could be maintained upon it, becaule, 
without ſuch notice, there would be no conſideration. | 
'The court were prepared to have given judgment the 
laſt day of Zafter Term, ( Monday, the 28th of lay, } but 
neither of the counſel in the cauſe being preſent when 


Lord MansF1ELD was obliged to go to the Houſe of Lords, 
the cauſe ſtood over till this day. : | 


Lord MansFitLD,—The two objeQtions infiſted up! 
are, 1. 'That the declaration does not allege a demand 0n 
the acceptor. 2. 'That it does not ſtate notice to the 
defendant, of the acceptor's refuſal to pay. 'The an{we 
was, that, after verdi&, it muſt be prefumed, that thole 
facts were proved at the trial: and our wiſhes {trong}y 
inclined us to ſupport the judgment, if we could. But, 
on looking into the cafes, we find the rule to be; ron 

W 


(a) B. R. M. 26 Car, 2. 3 Keb, 354+ 
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en where the plaintiff has ſtated his title, or ground of aftiom 1-781, ' 
ti- Jefeftively or inaccurately,—becauſe, to entitle him to Coy : 
et, | recover, all circumſtances neceſlary, in form or ſubſtance, RUSHTON | 
of to complete the title ſo imperfeQtly ſtated, muſt be proved againit h 
" t the trial,—it is a fair preſumption, after a verdit, AsPLNALL. . 
of | that they were proved [CF]; but that, where the plaintiff 
on totally omits to ſtate his title or Cauſe of action, it need ' 
of not be proved at the trial, and, therefore, there 1s no | 
nd, room for preſumption. 'The caſe cited from Shower comes ht 
tg within this diſtinEtion ; for the grant of the reverſion was | :” 
the | ſtated, which could not have taken effect without attorn- | = 
the ment, and therefore, that being a neceſſary ceremony, it | op 
lle- was preſumed to have been proved. But, in the prejent il 
| he caſe, it was not requiſite for the plaintiff to prove, either i [ 
1 he the demand on the acceptor, or the notice to the defend- "a 
age ant, becauſe they are neither laid in the declaration, nor th 


are they circumſtances neceſſary to any of the facts 


vſed the gun for the deſtruction of that the omitting to allege, in the 


thole | game, but the court over-ruled the declaration, -a proteſt of the bill, is 
ongly objetion. Lord Mansfield obſerved, only matter of form, and cannot be 
But, that, according to one way of pointing, taken advantage of on a general de- 
that, the offence was ſufficiently charged, and murrer.— Morgan for the plaintiff, — 


that ſuch an ambiguity, though it Lower for the defendant. 


here n 
: migkcbe a good cauſe of ſpecial demur- 


[+ 143] Avery v. Hoole has been fince reported, Comp. 825. 


{ by charged, If they were to be preſumed to have been l 
Ner- proved, no proof at the trial can make good a declaration, "Mt 
ale, which contains no ground of action on the face of it. br 
pet- | The promiſe alleged to have been made by the defendant i 
ever is an inference of law, and the declaration does not con- il 
t at tain premiſes from which ſuch an inference can be drawn. - bl 
ould I ſee, in a note of a caſe [1] in this court, in Eafter Term, "M 
and 18 Geo. 3. I am {tated to have ſaid; © A verdict will not + 
, for « mend the matter where the gi? of the cafe is not laid 1108 
101 « in the declaration, but it will cure ambiguity” and "' 
d the there is a ſtrong caſe in print of an action for keeping [ 684 J "$4 
taw, a malicious bull (a), where, the /czenter having been omit- 11 
pre- ted in the declaration, it was held bad after verdict. = 
r, if Therefore we are all of opinion, that there ſhould be judg- 3 
been ment for the plaintiff in error. Gf 
_h "The judgment reverſed [+ 144]. b 7 
auicy | "ng 
[5] S. P. Ram v. Hughes, Dom. rer, or an objeQion to a conviction, (as |. 
t the Proc, 14 May 1778, 7 Br. Parl. Caſes, was heldin acaſe of Rex v. Hunt, E., 15 1" 
} but 550. & MSS, | Geo. 3.) was cured by verdict [+ 143}. | 
when [1]: Avery v. Hoole. It was an ac- (a) Buxendin v. Sharp, C. B. E. 8 —_ 
ords, tion againſt an unqualified perſon for Y. 3. 2 Salk. 662. 3 Salk. 12. | A 
| uſing a gun. The declaration ſtated, [+144] In Salomons v. Stavely, B. R. i* 
apo, that the defendant uſed a gun, being an M. 24 Geo. 3. which was an action on Mt 
6 Oe engine for the deſtrudtion of game. In a foreign bill of exchange, the court =_ 
, arreſt of judgment it was objeCted, that held, on the authority of the precedent 18 
wh it was not averred that the defendant in Dun/tar v. Pierce, Lill. Entr. 4 # "M 
n bo 
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Where ſome- 
thing 1s cove- 
nanted or a- 
greed to be 
perfurmed by 
each of two 
parties at the 
tame time, he 
who was ready 
and cffered to 
perform his 

part, but was 
diicharged by 
the other, may 
maintain an 

ation againſt 
the other for 
not per form- 

Ing his part» 


[ 685 


_ & the bankrupt's .certificate was allowed and confirmed by 


«would, then. and there, have executed and deliverd, t9 


& any perſon he ſhould appoint, and executing and de- 


'«« Lane, for his the ſaid defendant's approbation thereo!, 


CASES IN TRINITY TERM 


Jones and Another, Aſſignees of Garving: 
a Bankrupt, again/? BARKLEY. ; 


TP Hs was a ſpecial aQtion on the caſe, for no. 
performance of an agreement. 

The firſt count of the declaration, —after reciting thi 
the plaintiffs, as aſſignees of GaRDINER, were entitled t9 
the equity of redemption of 1490 /. Bank ſtock, which 
was in mortgage to one Lane for ſecuring a ſum of mone 
lent by him to the bankrupt, and that the defendant wa; 
deſirous that this equity of redemption ſhould be alligne( 
to Lane by the plaintiffs, and that they ſhould execute, 
to Lane, a general relcaſe of all claims and demands which 
they, as aſſignees, had upon him,—ſtated the agreement 
to have been, —< "That, on Gardiner's having his certifi 
« cate confirmed by the Lord Chancellor, and the plain- 
« tiffs aſſigning to Lane, or any perſon he ſhould appoint, 
& fo far as in them lay, the equity of redemption of 
« the ſaid capital ſtock mortaged to the ſaid Lane, and 
« alſo executing to him a general releaſe of all claims, 
&« and demands, which they, as aſhgnees, had on him, 
« the defendant ſhould pay, and promiſed to pay, (four 
« months after the certificate ſhould be confirmed by the 
& Chancellor, and on the plaintiffs aſſigning the equity if 
& redemption, as aforeſaid, of the ſaid ſtock, to Lane, or 


& livering ſuch general releaſe,) the ſum of 611 /. to the 
&« plaintiffs, for the benefit of the creditors of the bank- 
« rupt.”—'Phen, after. ſtating, that, in conſideration of 
the promiſe and undertaking of the plaintiffs to perform 
all their part of the agreement, the defendant promiſed 
and undertook to fulfil all his part of it, the plaintif 
averred, © "That, afterwards, v:z. on the 19th of July 1774, 


« the Chancellor ; that the plaintiffs, at all times fince the 
« making of the agreement, had been readyand willing, andat 
« the expiration of four months from the time of the certi- 
<« cate being confirmed by the Chancellor, viz. on the 20th 
& of November 1774, offered to the defendant, to aſſign, as far 
« as in them lay, the faid equity of redemption, &c. and 
« to execute and deliver to the ſaid Lane a general 1t- 
« leaſe, &c. and did, then and there, zender to the de- 
« fendant, a draft of ſuch aſſignment and releaſe to the fail 
« and did, then and there, offer to execute and deliver, and 


&« the ſaid defendant, ſuch aſſignment and releaſe, but 
« that the ſaid defendant, then and. there, ab/o/utely df: 
« charged the plaintiffs from executing the fame, or 21) 


« afignment or releaſe whatſoever ;—Yet- the defendant 
13 2.00 
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« not regarding, ©. did not, four months after the ſaid x 787. q 

« certificate had been confirmed by the Chancellor, nor, | " 

« at any time before, nor ſince, although often requeſted, pay Joes B 

« the ſaid ſum of 6117. or any part thereof, to the plaintiffs,” againſt q 

— There was another count nearly to the ſame purpoſe. BARKLEY q 

The defendant pleaded, 1, 'The general iflue. 2. 'To 

the firſt count, * 'Phat the ſaid plaintiffs did never exe- 

« cute an aſſignment of the ſaid equity of redemption, 

« to the ſaid Lane, or any perſon he appointed, and a 

« general releaſe to the ſaid Lane, of all claims and de- 

« mands which they, as aſſignees, had on him, at the time of 

« making the agreement, and deliver or tender ſuch afhgn- 

« ment and general releaſe ſo executed, to the ſaid Lane, or 

« the ſaid defendant.” g. A like plea to the ſecond count. 

To theſe ſpecial pleas the defendant demurred, and 

ſhewed for cauſe, in the demurrer to the plea to the #r/ 

count, that the defendant had not, by his plea, traverſed 

or denied, or attempted to put in iſſue, any matter of 

fat alleged by the plaintiffs, but had mtroduced and at- 

tempted to put in iſſue matters of fact not alleged, nor 

neceſſary to be alleged, and that the plea was no anſwer 

to the ſaid firſt count, but evaſive and argumentative 3 

and the fame to the plea to the /eco:d count. | 

Le Blanc, for the plaintiffs, —The averment of th 

plaintiffs, in the declaration, 1s equivalent -to an averment 

of a performance of their part of the agreement, and, if [ 686 ] 

It is, the plea is bad. 1. Wherever a man, by doing a 

previous act, would acquire a right to any debt or duty, 

by a tender to do the previous act, if the other party re- 

tules to permit him to do it, he acquires the right as 

completely as if it” had been aCttually done ; and, if the 

tender 1s defective, owing to the conduct of the other 

party, ſuch incomplete tender will be ſufficient z becauſe 

it is 2 general principle, that he who prevents a thing 

irom being done, ſhall not avail himſelf of the non-per- 

formance, which he has occaſioned. Thus, it is laid 

down by Lord Cote, © That, if a man make a feoffment 

in fee upon condition that the feoffee ſhall re-infeoff him 

before ſuch a day, and, before the day, the feoffor diſ- 

leize the feoffee, and hold him out by force until the day 

be paſt, the ſtate of the feoftee is abſolute, for the feoffor 

1s the cauſe wherefore the condition: cannot be perform- 

ed, and, therefore, ſhall never take advantage for non=. 

performance thereof (c).” In Lancaſhire v. Killingworth, 

which is reported by Lord Raymond (d), and in other 

books (e), the plaintiff declared on a covenant by the de- 

tendant's teſtator, that, upon two days notice to-be given 
| | to 


(c) Co. Littl. 206, 6b. | (e) Com, 117. 12 Mod, 529- 2 Salk, 


mY 8. RT. 13H. 3.14. Roym, 623. 
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178 T1, to the teſtator to accept 1000/. Hudſon's Bay ſtock, 14 
hen ny the Hudſon's Bay Houſe in, &c. and upon the transfer 
Jones thereof to him, he would pay the plaintiff 2000/. and the 
againſt plaintiff averred, that he gave notice, and was ready there, 
BarkLEY. at the day, and offered to transfer the ſtock, but that the 
teſtator did not come to accept it : "This was held ill upon 
demurrer, becauſe the plaintiff did - not aver a refuſal þ 

the other party, or that he ſtaid till the laſt hour of the 

day, and the other did not come ;z but Lord Holt ſaid, 

« "That, though the money were payable upon the tran. 

« fer, yet, if a /egal tender had been made by the plain. 

« tiff, he would have been as well entitled to the money, 

&« 15 if he had made an actual transfer.” So, in Black. 

well v. Naſh (F), which was debt for a penalty, the plain. 

tiff declared, that he covenanted to transfer to the de- 

| fendant, on or before the 21ſt of September, fo much 

ſtock, and that the defendant, 27 confederatione premiſſorum, 
covenanted to accept and pay for it, and then averred, 

that he was at the books the 21it of September, & paratus 

Fuit & obtulit to transfer to the defendant, who, then and 

there, refuſed to accept, or pay. On demurrer, it was 
objected, that this was a condition precedent, and, there- 

f 687 ] fore, to entitle himſelf to the action, the plaintiff ought 
to have ſhewn an aCtual transfer of the ſtock ; but the 

court held that the expreſſion © 7 confederatione premi|- 

& forum,” meant, in conſideration of the covenant to 

transfer, and not of an actual transfer, but that, if it 

had meant an aCtual transfer, a zender and refuſal would 

amount to a performance. Both of theſe cafes prove, 

that the refuſal of the defendant excuſes the non-per- 
formance, and completes the tender. In the caſe of 

Peter v. Opie, reported by Yentris (g), and Saunders (h), 

the ſame principle is to be found. That was © WA 

on an agreement between the plaintiff and the detendant, 

that the plaintiff ſhould pull down two walls, and build 

a houſe, &'c. for the defendant, and that the defendant 

ſhould pay him, pro labore ſus in & circa divulſionem, &c, 

8/. and that, in conſideration that the plaintiff aſſumed 

to perform his part, the defendant aſſumed to perform his, 

and the plaintiff averred, that he avas ready and offered t0 

perform all on his part, but that the defendant had not 

paid him the money. After verdict, the defendant moved 

in arreſt of judgment, becauſe there was no averment ot 
performance or tender. But the court, after ſeveral ar- 
guments, and a diſcuſſion how far the words 5 pro labor: 

made a condition precedent, held, that. this was good 

after verdict. Now, the utmoſt that could be implied 


after the verdi&t, was the refuſal on the part of the «c- 
|  fendant; 
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fendantz for ſuch an implication comes under the dif- 
tin&tion in the rule on which a late caſe was decided (3), 
being only a circumſtance attending the fats on which 
the plaintiff's title was founded ; but, if nothing but 
performance would have done, then the very ground of 
action was not averred in the declaration, and Zhat, ac- 
cording to the ſame rule, could not have been implied 
after verdict. To the ſame effeCt is a caſe ſtated in Rolle's 
Abridgment (&), from the Year-books (/), where, the con- 
dition of a bond being to; raiſe a mill, the obligor came 
to the obligee, and ſaid, all is ready to erect the mill, 
and aſked when he would have him come with it and 
put it up, and the obligee anſwered, that he would not 
have it, and diſcharged him entirely of the mill. That 
was held to excuſe him from the performance. And, in 


be, that the ſon of the obligor ſhall ſerve the obligee 
ſeven years, if he tenders his ſon, and the obligee re- 
fuſes, or takes him, and, within the term, commands him 
to go away, the bond will not be forteited. In like man« 
ner, where money 1s to be paid, tender and refuſal is 
conſtantly held to be equivalent to performance, But, if 


it is ſaid, that the tender in the preſent caſe was defec- 
| tive, and incomplete, {till that cannot avail the defendant, 


becauſe he has made it good by waver, having diſcharged 
the plaintiffs from doing any thing farther. 'That ſuch a 


| waver may make good a defective tender, is proved by many 
| authorities, and, particularly, by the caſe of Auften y. 


The Executors .of Sir William Dodwell (n), where, on a 
queltion whether intereſt ſhould be allowed on a mort- 
gave after an alleged tender of the principal, it appeared, 
that the plaintiff had tendered a bank bill to one of the 


| executors, for him to take, out of the amount of it, the 


principal and intereſt then due. 'The executor refuſed ta 
fake it, and the plaintiff aſking if he objected to the le- 
gality of the tender, and ſaying, that, if he did, he would 
prelently turn the bill into money, he anſwered, that he 


| aid not ; upon which, Lord KixG held, that the tender 
[11 2 bank note was not, ſtriftly ſpeaking, a legal tender, 


but, ſince it was proved that the defendant offered to turn 


| it into money, zhat made it a good tender. Now, here, 


there was the moſt compleat waver of the irregularity, 
by the diſcharge from executing any afſlignment or re- 
leaſe whatſoever. 2. What I have hitherto ſubmitted to 


| the court, is upon the ſuppoſition, that the execution of 
the aſſignment and releaſe” was a condition precedent 


but 


(i) Ruſhton v. Afpinall, ſupra, p. 679. 
\ (#) 1 Roll, Abr. 453+ "8p bb 4 N; #4. 1. 
(!) 3 Hen. 6, 37. 


318, pl. 9: 
5 h 


the ſame book (m), it is laid down, that, if a condition + 
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(-m) 1 Roll. Aly. 486. Þ, ph. t. 
' (a) Cane. H, 172g. 1 Bq. Cafes Abr, 
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(0) B. R.E. 12 Ann. 16.Med. 153. to the preſent, for, there, tie words 
(pz). 10 Mod. 190. EY, | | | wy 
{ 2 ] This caſe of Turner v. Goodwin, But Y:irer cites the caſe from a boo 
as ftated in Yiner's Abridgment, vol. of ſtill lefs authority than 10 Mad. vi% 
29. p. 183, pl: 9g. is ſhll more.m point 2 Barnard, 308. 
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agreements in which what each has undertaken to do, is 


_ after reciting that 4. was indebted to the plaintiff in a 


CASES IN TRINITY TERM 


but I ſhall now contend, that there is no condition pre. 
cedent in this caſe, but that this is one of thoſe middle 


to be performed at the fame time. 'There are no words 
neceſſarily importirig prtority here, as, '* for, in confider. 
ation of, proinde,” Wc. but the agreement 1s, that the one 
party is to do an a&, oz the other's doing another, 
Turner v. Godwin (6), reported in 10 Modern, is a cafe 
extremely applicable ' on this diſtinction. "That was an 
action of debt upon a bond, by the condition of which, 


bond of 3oool. conditioned for the payment of 1 500/, 
and had recovered judgment for that money, it was de- 
clared, that the defendant, upon conſideration that the 
plaintiff would forbear ſuing out execution upon A. pro. 
miſed to pay the money, upon requeſt, to the plaintif, 
« he affigning over to him the judgment he had againſt 
« 4.” The defendant pleaded, that the plaintiff had ni 
afſigned the judgment; to which the plaintiff replied, 
« 'That he was ready to aſſign, and requeſted - the defend- 
ant to pay the money, which he refuſed (p),” and, to 
this replication, the defendant demurred. It was con- 
tended on the part of the defendant, that the words, 
&« he aſſigning,” &'c. made a condition precedent. The 
caſe was argued feveral times, and there was, on. the 
firſt argument, a difference of opinion, but, at laſt, judy- 
ment was given for the plaintiff, which could not hare 
been, if the court had not held, that the aſſignment was 
not 2 condition precedent [2]. It may be faid that 10 
H7ogern 18 not a book of authority ; but there 1s a recent 
ciſe in this court which confirms the doctrine there laid 
down, and the diſtinQtion, ſtated 'to have- been taken by 
Lord MaccLEsFELD. The cafe I allude to, is that of 
King lon v. Preſton, determined in Z. 13 Geo. 3. 

« It 'was an action of debt, for non-performance of 
& covenants contained- in 'certam articles of agreement 
« between the plaintiff -and the. defendant. "The decla- 
« ration ſtated ;—That, by articles made the 24th of 
« March 1770, the plaintiff, for the conſiderations there- 
« jn-after mentioned, coyenanted, with the defendant, to | 
« ſerve him for one year and a quarter: next enſuing 
&* as a covenant-ſervant, in his trade of a filk-mercer, at 
& 200/. a year, and in conſideration of - the premiſes, the 
& defendant covenanted, that at the end of the year and 
« a quarter, he would give up his buſineſs of a merce! 


« to 


_ 


are, ** pon his aſſigning a judgment. 


TI 


\ 
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« to the plaintiff, and. a: nephew of the defendant, or 
« ſome other ptrſon to be” nominated by the- defendant, 
« and give up to them his ſtock in trade, at a fair valua- , 
« tion ; and that, between the young traders, deeds of 
« partnerſhip ſhould be executed for 14 years, and, from 
« and immediately after the execution of the ſaid deeds, the 
« defendant would permit the ſaid young traders to carry on 

rh ſaid buſineſs in the defendant's houſe —Then the de- 
claration ſtated a covenant by the plaintiff, that he 
would accept the buſineſs and ftock in trade, at a fair 
valuation, with the defendant's nephew, or ſuch other 
perſon, &'c. and execute ſuch deeds of partnerſhip, 
and, further, that the plaintiff ſhould, and would, at, 
« and before, the ſealing and delivery of the deeds, cauſe 
« and procure good and ſufficient ſecurity to be given to the 
« defendant, to be approved of by the defendant, for the 
« payment of 2501. monthly, to the defendant, in lieu of a 
« moiety of the monthly produce of the ſtock in trade, 
« until the value of the ſtock ſhould be reduced to 40007. 
« —Then the plaintiff averred, that he had performed, and 
« been ready to perform, his covenants, and aſligned for 
&« breach, on the part of the defendant, that he had re- 
« fuſed to ſurrender and give up his buſineſs, at the end of 
« the ſaid year and a quarter. —The defendant pleaded, 
* 1, That the plaintiff did not fer ſufficient ſecurity 
&« and, 2. "That he did not give ſufficient ſecurity for the 
« payment of the 250/. &c.—And the plaintiff demur- 
« red generally to both pleas.—On the part of the plain- 
« tiff, the caſe was argued by Mr. Buller, who contend- 
« ed, that the covenants were mutual and independant, 
« and, therefore, a plea of the breach of one of the 
« covenants to be performed by the plaintiff was no bar 


* which he had bound himſelf to perform, but that the 
« defendant might have his remedy for the breach by the 
« plaintiff, in a ſeparate aQion. On the other fide, Mr. 
| © Groſe infiſted, that the covenants were dependant in 
« their nature, and, therefore, performance muſt be al- 
* leged: The ſecurity to be given for the money, was 
* manifeſtly the chief object of the tranſaCtion, and it 
* would be highly unreaſonable to conſtrue the agree- 


| © ficial buſineſs, and valuable ſtock in trade, and truſt to 
* deed was admitted to be worth nothing,) for the per- 


» formance of his part. -In delivering the judgment of 


7 I. Such as are called mutual and independant, where 
* either party, may recoyer damages from the other, for 
# SE ve 7 


« to an aCtion for a breach by the defendant of one of 


* ment, ſo as to oblige. the defendant to give up a befie- | 


© the plaintiff's perſona] ſecurity, (who might, and in- 


e court, Lord MaNnsFIELD exprefſed himſelf to the. 
Jo following effe&t ;—There are three kinds of covenants :_ 
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ft] Vide Duke of St. Alban's v. [+345] Vide Booze v. Eyre, CB. 
Shore, C. B. T. 29 Gee. 3. H. Bl. 270. T.. 19 Geo. 3. 2 Blackſt. 1312. whele 
279, 280. where a rule laid down in it was held, that, if one party co” 
Boone v. Eyre, wiz. that where a co- nants to do one thing, the other den, 
venant goes to. the whole of the conſi- another, it is a mutual covenants ® 
deration on both fides, it is a condition not a condiuon precedent, 
precedent, was adopted and confirmed, 6.268 


CASES IN: TRINITY TERM 


&« the injury he may have received by a breach of the 
« covenants in his favour, and where 1t is no excuſe for 
« the defendant, to allege a breach of the covenants oj 
&« the part of the plaintiff. 2. "There are covenants which 
« are conditions and dependant, in which the perform. 
« ance of one depends on the prior performance of an- 
« other, and, therefore, till this prior condition is per- 
« formed, the other party is not liable to an aQtion on 
&« his covenant [CF]. 3. There 1s alſo a third ſort of c<. 
« yenants, which are mutual conditions to be performed 
& at the ſame timez and, in theſe, if one party way 
<« ready, and offered, to perform his part, -and the other 
&« neglected, or refuſed, to perform his, he who- waz 
& ready, and offered, has fulfilled his engagement, and 
«© may maintain an aQtion for the default of the other; 
« though it is not certain that either is obliged to do the 
« firſt a&t.—His Lordſhip then proceeded to ſay, that 
& the dependance or independance of covenants was to 
«. be collected from the evident ſenſe and meaning of the 
« parties, and, that, however tranſpoſed they might be 
« jn the deed, their precedency muſt depend on the or- 
« qer of time in which the intent of the tranſaction re- 
« quires their performance. That, in the caſe before the 
« court, it would be the greateſt injuſtice if the plaintif 
« ſhould prevail: 'The effence of the agreement was, 
« that the defendant ſhould not truſt to the perſonal ſc- 
«& curity of the plaintiff, but, before he delivered up his 
& ſtock and buſinefs, ſhould have good ſecurity for the 
& payment of the money. 'The giving ſuch ſecurity, 
« therefore, muſt neceffarily be a condition precedent.— 
«& Judgment was accordingly given for the defendant, 
« becauſe the part to be performed by the plaintiff was 
« clearly a condition precedent.” | 

But, it is equally clear, that, in the preſent caſe, the 
agreement falls within the third clafs, as defined by Lord 
MANSFIELD, and, therefore, abſolute performance by the 
plaintiff was not neceſſary to entitle him to his a&tion, 
nor had he occafion to aver any thing further than that hs 
was ready to afſign the ſtock, and grant the releaſe. : 
' Wood, for the defendant, — The plaintiff's part of this 
agreement was a condition precedent [+ 145]. There 
cannot be a more emphatical term to expreſs priority 0 
performance, than the word © ypor,” The general my 
al | Cclp q 


A 


La) La 


IN THE TWENTY-FIRST YEAR OF GEORGE 11T. 


ciple is true, that tender and refuſal is ſufficient, but the 
plaintiffs ought to have done every thing they had en- 
gaged to do, as far as was in their power, without an 

concurrence of the defendant ; and, after that, if * they 
had tendered to compleart their part, and the defendant 
had refuſed his concurrence, ſuch tender and refuſal would 
have been equivalent to a performance. 'Vhelſe plaintitis 
had not proceeded ſo far, 'Phey might have executed a 
releaſe, and tendered to deliver it to the defendant z for 
as it was not required by the agreement that it ſhould be 
ſuch a releaſe as the defendant ſhould approve of, they 


might have gone thit far without 'his concurrence. But 


inſtead of doing ſo, they only tendered a draft of a re- 
leaſe, It was the more neceſlary they {ſhould perform 
every thing in this cate which they had bound themſelves 
to do, as far as they could without any hindrance from 
the non-concurrence of the defendant, becauſe there is 
no expreſs -mutual promife on their part to execute the 
releaſe, ſo that the defendant could not haye brought an 
action againſt them for not doing it. 'Fhe two following 


caſes are direAQly mn point: Y7z. 1. Auſtin v. Fervoyſe (q), 


where the plaintiff declared, that he had bought a horſe 
of the defendant for ?venty-twwo ſhillings paid in hand, 
and for 11/.' more to be paid at the death, or marriage, 
of the plaintiff, for which he j/bould become bound, awith 
ſufficient ſurety, by their writing obligatory, and that the de- 
tendant, in conſideration thereof, promiſed to deliver him 
the horſe, when he ſhould be required, and then averred, 
that, afterwards, he offered to become bound to him, but yet 
the defendant had not delivered the horſe, though he had 
been required ſo to do. On mor afſimmpit pleaded, there 
was a verdict for the plaintiff, but the judgment was ar- 
wlted, becauſe he had not averred that he had tendered 
the obligation ſealed, nor ſtated what ſecurity he had of- 
tered : 2.:An anonymous caſe in Rolle's Reports (r), where, 


In an aCtion on a bond conditioned for the delivery of a 


releaſe on a certain day to the plaintiff, the defendant 
pleaded, that he was ready, on the day, to fea] and de- 
liver the releaſe, that it' was written, and the wax fixed 
to the label, but the plaintiff refuſed to accept of it. 'Fhe 
plaintiff demurred : And it was laid down, by CHAMBER= 
LAINE, Fuſtice, that if a defendant is bound to do a thing 
which cannot be done without the plaintiff, and the plain- 
tf refuſe to accept it, there the defendant is diſcharged 
i he does what is in his power, but, that, in that caſe, 
the defendant had not done all he could, for he ought to 
have ſealed the releaſe without the plaintiff, which he had 
not done, The ſame principle is to be gathered from the 

| determination 


() T.13 Jac. 1, Hob. 69. T7. (r) B. R, M, 20 Jac. 1. 2 Roll, 238. 
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(s). B. R. M. 41 El. Cre. Bl. 694. (u) Noy, 74+ 
(:) 1 Ld. Raym. 687. _ 


curing a marriage by ſuch a time between the plaintif 


| had gone to F. P. and abuſed her, and told her, that, 


ford v. Andrews was, he ſaid, the ſtrongeſt, but, in that 


. CASES IN TRINITY TERM 


determination in Blandford v. Andrews (s) ; for, there, in 
an action on a bond conditioned for the defendant's Pro- 


and one. F. P. the defendant pleaded, that the plaintif 


if he married her, he would tie her to a poſt, by reaſon 
whereof, the defendant could not procure the marriage 
by the time ſtipulated; and the plaintiff having demurred 
to the plea, it was held to be "bad, becauſe the ,defendany 
had not alleged, that he had uſed his endeavour-to pro. 
cure the marriage, and he-ought to have ſhewn there waz 
no default in him, and that he did as much as in him lay 
to procure it. Both this caſe, and Auſtin v. Ferwoyfe, are 
recognized by Lord HoLT, as law, in that of Lancaſbire 
v. Killingworth (t). With regard to the payment of mine, 
if the perſon who is bound to pay ſhould bring money 
in bags, and fay to the other, * Here, I am ready to pay 
you the money,” and the other ſhould diſcharge him, 
ſurely that would not be ſufficient, but he ſtill ought to 
make an actual tender of the money. This was expreſs! 
adjudged in the caſe of Suckling v. Coney (u). As to the 
authorities relied on for the: plaintiffs, they do not come 
up to the preſent caſe. In Lancaſhire v. Killingworth, a 
tender of the transfer, and refuſal by the defendant, 
would have been: ſufficient, becauſe the plaintiff could 
not have gone farther without the concurrence of the de. 
fendant,—(Lord MansFIELD, « Yes, he might transfer 
ſtock without the preſence of the other party.”)—The 
caſe of Peter v. Opie was after verdift, and therefore does 
not eſtabliſh what 1s, or what 1s not good, ups demurrer. 
In the cafe ſtated by Rolle from the Year-books, the plain- 
tiff could not have come upon. the defendant's premiſes, 
to erect the mill, without his concurrence. "The tender 
of the bank-note, in Auſten v. The Executors of Dodwell, 
was equivalent to a tender of cath, eſpecially being ac- 
companied with an offer to rurn- it into money. 

Le Blanc, m reply, admitted, that, unleſs there were a . 
diſcharge by the other party from going farther, the plam- 
tiff mult take every ſtep neceſſary for him to do, in which 
the defendant's concurrence 1s not requiſite, before he can 
avail himſelf of a refuſal by the defendant ; but that none 
of the caſes cited 'went fo far, as to controvert his poli 
tion, that, where the defendant ſtops the plaintiff by the 
way, he may take adyantage of it. "The cafe of Bland- 


caſe, there was only an averment that the defendant p- 
Fatus fuit, and then particular fats ſtated, from which 
an inference was to be drawn, that the plaintiff, by 4 
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conduct, had rendered it- impoſhble for him to perform 
the condition 3 but no allegation of an expreſs diſcharge 
by .the plaintiff. As to the payment of money, in the 
caſe put of its being in bags, if the other party ſaid, «I 
admit the money to be there, but I won't have it,” he 
thought that would be a ſufficient tender. 

Lord MANSFIELD,—lIf ever there was a clear caſe, I 
think the preſent is. One needs only ſtate what the agree= 
ment, tender, and diſcharge, were, as ſet forth in the 
declaration. It charges, that the plaintiffs offered to aſfign, 
and to execute and deliver a general releaſe, and tendered 
a draft of an aſſignment and releaſe, and offered to exe- 
cute and deliver ſuch aſhignment, but the defendant ab- 
ſolutely diſcharged them from executing the ſame, or any 
aſſignment and releaſe awhatſoever. The defendant pleads, 
that the plaintiffs did not aCtually execute an aflignment 


| and releaſe 3 and the queſtion 1s, whether there was a ſuf- 


ficient performance. 'Pake it on the reaſon of the thing. 
'The party muſt ſhew he was ready ; but, if the other 
ſtops him on the (ground of an intention not to perform 


; his part, it is not neceſſary for the firſt to go farther, and 


do a nugatory act [15]. Here, the draft was ſhewn to 
the defendant for his approbation of the form, but he 
would not read it, and, upon a different ground, namely, 
that he means not to pay the money, difcharges the plain- 

tiffs from executing it. 
WiLlLEs, and ASHHURST, officer of the ſame opinion. 
 BULLER, Fuftice,—The defence ariſes upon an objec- 
tion to the declaration, and, therefore, the defendant 
ſhould have demurred to it, and not have lengthened the 
record unneceſſarily by two ſpecial pleas. None of the 
cales cited by Mr. Wood apply. "The cafe in Hobart is very 
aſtinguiſhable from the preſent, for there was no refuſal 
nor diſcharge in that caſe; the defendant was perfectly 
paſhve, and the plaintiff did not perform what he had un- 
dertaken, although there was nothing to prevent him. 
In the caſe of Blandford v. Andrews, the defendant had 
agreed to uſe his endeavours, and, notwithſtanding what 
had been done by the plaintiff, he might have prevailed 
on the woman, before the time elapſed, to marry. him. 
The queſtions on tenders are very different from this. 
They have ariſen, not upon what ſhall excuſe, but on 
what is, a tender, If the party pleads a tender, he muſt 
prove one. But the decifion would have been very differ- 
ent im the caſes of that ſort, if there had been any aC& 
of the one party ſtated on the record, which had prevent- 
& the other from making a compleat tender. The caſes 
| | | cited 
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 [tF} So, if the performance is pre- performance. Hotham v. The Eaſt In- 


vented by the negle& and default of dia Company, B. R. H, 


the other party, that is equal OA Term Rep. 638. 645. 
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Py CASES IN TRINITY TER 


I 78 T1, Cited by Mr. Le Blanc are very ſtrong on the preſent poing, 
hace z In King fon v. Prefion the principle 18s clearly laid down, 
Jonss that, where ſomething 1s to be performed by each party 
againſt at the ſame time, he who was ready, and offered to do 
BarKLEY. his part, may ſue the other for not performing his. IT am 
ſure there have been other caſcs ſince, of the ſame fort, 


[3] At the Sittings, at Guildhall, 


after this term, the cauſe was tried be - 
fore Lord Mansfield, on the general 
:uc, and a verdid found for the plain- 
tiifs, with 6117. damages, but ſubje&t 
to the opimon of the court on a mo- 
tion for a nonſhuit, 

The material as, as reported by 
his Lordſhip, in M. 22 Gee. 3. (a), 
when the rule for a nonſoit came to be 
argued, were as fol. fws :— An agree- 
ment, as ſtated in the firſt count, was 
entered into, and figned by the defend- 
ant ; afterwards, Gardiner*s certificate 
was allowed, and, a year after that al- 
lowance, the attorney for the plain- 
tiffs, by their direGion, prepared a 
draft of an aſſignment and releaſe, and, 
in company with one of the plaintiffs, 
tendered it to the defendant for his 
peruſa], telling him the plaintiffs were 
ready, and would execute it, if he ap- 
proved of it. The defendant returned 


the draft, ſaying it was needleſs for 


them to give themſelves any trouble, 
for that Lare, (who was the bankrupt's 
father-in-law, and for whom the de- 
fendant ated as an attorney,) would 
never pay the money. 'The witneſs 
who proved the tender, ſaid, upon his 
crols-examination, that Carr, who was 
one of the plaintiffs, was a moſt ob- 


ſtinate creditor, and by much the 
largeſt, that his debt was 1200/, and 


. he perſuaded him to fign, by telling 


him, that if he did not, the money 
would never be received. As ſoon as 
he had ſigned, the certificate was al- 
lowed. At the trial, the Attorney Ge- 
zeral objeCted, that it appeared upon 


the evidence, that this was an agree- 


ment to ſecure the payment of money 
due from the bankrupt, in order to 


induce a creditor to ſign his certificate, 
and, therefore, was void, under 5 Geo. * 


A—— 


. or practiſing on the compalſ- 
fion of his relations, in order to extor. 


Judgment for the plaintiff [3], 
2, £c30.:4 31. His Lordſhip, at the 


trial, thought this caſe not within the 
ſtatute, becauſe the 611/. to be paid 
to the plaintiffs, was not for the ſepa. 
rate uſe of Carr, but for the benefit of 
all the creditors. 

Dunning, and Le Blanc, argued for 
the plaintitfs, and contended, that this 
objection. ſhould have been taken on 
the demurrer, becauſe the agreement, 
as proved, was ſtated on the record, 
and, if illegal, the plaintiffs had nt 
ſhewn a good cauſe cf ation. But 
they alſo inſifted, that 1t was not with- 
in the ſenſe or intent of the ſtatute, 
The objeQ of that aft, like that of all 
the other bankrupt laws, was to pro- 
cure an cqual diſtribution of the bank- 
rupt's effects among all his creditors, 
This general obje& ought to be kep: 
in view in conftruing them all, and tie 
agreement in this caſe tended to {e- 
cure an equal diftributton, and there- 
fore promoted the policy of the ia- 
tutes. 

'The Attorney General, Lee, and WV 1d, 
on the other ſide, infifted, that the ob- 
je&ion did not ariſe upon the record, 
the circumſtances under which Cary 
had ſigned not being ftated in the 
declaration. As to the objeQtion 1t- 
ſelf, it was clearly founded in 2%: 
words of the ſtatute, which were ge- 
neral enough to extend to the cale of 
a ſecurity tor money given to all the 
creditors, and alſo within the mchicf 
meant to be provided againſt ; for the 
deſign of the att was to prevent Cie- 
ditors from taking advantage 
of the bankrupt's ſituation, { 696 ] 


money as a price for doing what, it 18 
true, they are not compellable to do 
by poſitive law, but what there 3 3 

| meral 


| (a) On Thur/day the 15th of Nowenter, 


moral duty upon them to do volunta- 
rily, if the bankrupt has fairly deli- 
vered up his whole property for their 
hehoof, For this they cited a caſe of 


Mansfield, at Guildhall, at the Sittings 
after E. 1760 (a). 


and on Saturday, the 24th of Nowem- 


nion in favour of the defendant. 

His Lordſhip ſaid, he well remem- 
bered the caſe of Smith v. Bromley, 
and that Buller, Juſtice, had a very 
good note of it, which he deſired he 
would read, and which he accordingly 
did, to the following effect. | 
SMITH V. BROMLEY-. 

« Aftion for money had and receiv- 
cd to the plainuff's uſe; upon this 
caſe : The plaintiff *s brother hav- 
ing committed an aQ of bankruptcy, 
the deferdant, being his chiet cre- 
ditor, took out a commiſſion againſt 
him, but, afterwards, finding no d1- 
vidend likely to be made, refuſed to 


application, and earneſt entreaties, 
made by the bankrupt to one Olzwer, 
a tradeſman in town, who was an 
intimate friend of the defendant, who 
lived in Cheſhire, he got Oliver to 
write to the defendant ſeveral times, 
and he at laſt prevailed on the de- 
fendant to ſend him, (Olwer,) a 
letter of attorney, empowering him 
to fign the certificate, which O/wver 
would not do, unleſs the bankrupt, 
or ſomebody for him, would advance 
401, and give a note for 20/. more, 
and which, on Ol/zwver's ſigning the 
certificate for the defendant, 'the 
plaintiff, (who was the bankrupt's 
liſter,) paid, and gave to Oliver ac- 


A - ” __— Lad A A 


La La La 
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to return it, if the certificate was 
not allowed by the Chancellor. 'The 
certificate was allowed. 'The plain- 
uf afterwards brought her aCtion 
againſt Olzver to recover back the 
40l. from him, but, that aCtion 
coming on to be tried before Lord 


a a <a _ 0a 2; a A 


Smith v. Bromley, decided by Foe - 


The court took time to conſider, 


ber, Lord Mansfield delivered their op1- 


ſign his certificate. But on frequent 


cordingly, who thereupon gave her 
a receipt for the money, promiling 


y Mansfield, at Guildhall, at the Sit- 


Ge Cc. Ya 7 » ww... 4a a4 ma 6:2. a a, B.A 
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. tings after laſt Trinity 
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Term, and it then 


appearing that Ol; : | 
ver had aCtually paid pa Ut 
over, or accounted B 2 G _ ty 


for, the 40/7. to Brom-. 
ley, and his Lord- 

ſhip being clearly of opinion, that 
this action would not lie againſt the 
plaintiff *'s own agent, who had ac- 
tually apphed the money to the pur- 
poſe for which it was paid to him, 
the plaintiff was nonſuited in that 
action ; and now ſhe brought this ac- 
tion againit Bromley -himielFf ; which 
coming on to be tried, it was proved, 
that the money was received by Ol;- 


ver, and paid over to the defend- 
ant. 


« It was contended for the plaintiff, 


that this money was paid, either 
without conſideration, or upon one 
that was illegal, and, in either caſe, 


was recoverable back by this ac- 


t10Nn. 

« For the defendant, it was argued, 
that there was certainly a confidera- 
tion for the payment of the money, 
!o wvit, the figning of the bankrupt's 
certificate ; That, it this conſidera- 
tion was illegal, the plaintiff was 
particeps crimints, had paid it volun- 
tarily and knowingly, and without 
any deceit, and ſo was within the 
caſe of Tomkins v. Bernet, (H. 
Will. 3. at N. Pr. before Treby, 


Chief Juſtice, 1 Salk. 22.) ; but thar 


there was nothing illegal in it ; for 
1t was the money of a third perſon, 
and ſo no diminution of the bank- 
rupt's effe&s, or fraud upon his cre- 
ditors ; in which caſe only, whereby 
the diſtribution becomes unegual, 1s 
there any iniquity in receiving a 
conſideration for ſigning the certifi- 
cate ; That, if the legiſlature had 
intended that money paid upon ſuch 
conſideration ſhould be confidered as 
illegally paid, they would have made 
it part of the clauſe in 5 Geo. 2. c. 
30. which makes void bonds, bills, 
and other ſecurities given for- this 
purpoſe (5), in the ſame manner as, 
in the ſtatute againſt gaming («c), 
| hg 


there 


(a) Mentioned Law of Ni/ Prize 
P. 132, Bd, 1775s he 


(4) F 11. 
(c) 9 dan. c 14. 
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*'BARKLEY- 


"Rs 1 ITE 7 


Crone mend 


there 1s an expreſs 

- proviſion for the re- 
covering back of mo- 

ney loſt at play (c) 

] ; Fhat courts 

of juſtice had always 

conſtrued that claufe 

of 5 Geo. 2. c. 30, in a firit man- 
ner, as appeared by the caſe of 
Lewis v. Chaſe, Canc. E. 1720. 1 
P. Will. 620. and which cafe, as to 
the merits, ſeemed to be lefs fa- 
* yourable for the creditor 


1781, 


Joxes 
againſt 


f 697 | * than the ome. for, 


6 
« 


o 
\. 


a 


© there, the bankrupt him- 
ſelf, not the third perion, gave a 
bond for the whole debt, in confi- 
deration of a creditor's withdrawing 
a petition he had preferred to the 
great ſeal againft the allowance of 
the bankrupt's certificate ; 'That, in 
the preſent caſe, if there was any 
guilt, the plaintiff was more guilty 
than the defendant, for he had recerv- 
ed very little towards his debt, which 
was 1150/7, That, if the plaintiff 
had become ſecurity for her brother 
the bankrupt, before the a@ of 
bankruptcy, the defendant might 
have received the money of her, 
without any imputation ; and that, 
if a third perſon afterwards volun- 
tarily paid what ſhe might before 
have become bound for, without any 
hurt tothe bankrupt's other creditors, 
there was ne iniquity in the credt- 
tor's taking the money, fo as it did 
not amount to his whole debt. 
£ But Lord Mansfield was of a differ- 
ent opinion, He ſaid, it was iniqui- 


_”"_—_ 
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tous and HMegal in the defendant ty 
take, and, therefore, it was { ty 
detain, this 40/. If a man mate, 
uſe of what is in his own power » 
extort money from one in dittreſs, it 
is certainly illegal and opprefiye 
and, whether it was the bankrupt @ 
his fiſtey that paid the money, it i; 
the fame thing, The taking money 
for figning certificates is either an 
oppreifion on the bankrupt or his 
family, or a fraud on his other cre. 
ditors, It was a thing wrong in jt. 
ſelf, before any provifion was made 
againft i by flatute ; for, if the 
bankrupt has conformed to all the 
law requires of him, and has fairly 
given up his all, the creditor ouplt, 
in juflice, to ſign his certificate; 
but, on the other hand, if the bank. 
rapt has been guiliy of any fraud, 
or concealment, the creditor ought 
not to ſign, for any confideration 
whatever. If any near relation is 
induced to pay the money for the 
bankrupt, it is taking an unfair ad. 
vantage, and torturing the compaſl. 
ſion of his family : if it 1s the money 
of the bankrupt himſelf, it is giving 
one creditor his debt to the excluſion 
of the others, and a fraud upon 
them. As to the caſe cited from 
Peere Williams, that only affeRed the 
perfon who petitioned. There might 
have been ſufficient of the creditors 
in number and value to fign without 
him, and he had a right to compro- 
miſe it upon what terms he pleaſed, 
'The petitioning, or not, was entire- 
ly in his own power, and not like the 

; « preſent | 


S DS S QT :%S @& a ee ST ____—C_s__ 


— 


(32 
[3] By that Rtatute the Ioſer may 


recover the money loſt, within three 
months after the loſs. If he does not 
ſue for and recover ut within that 
time, any perſon may recover the ſung 
loſt, and treble the value. But ut has 
Þeen held, that the imitation of three 
months 1s confined to the caſe of mo- 
ney aQually paid at the time, but that 
if a bond or other ſecurity 1s given, 
and the money, or part of it, after- 


wards paid, a court of equity will 


compel the repayment of that money 


ed. But, 


to the loſer, after the expiration of the 


three months. Rawden v. Shadwell 
Canc.1755.4mbl. 269. The reaſontbere 
Rated to have been given by Lord 
Hardwicke is, that the fecurity being 
void by ' Ann. c. 14. the payment 
under ſecurity cannot be ſupport- 
. becauſe by that fatute 
the cantrad alſo is not made void. i: 
iufre, 743. By 16 Cer. 2. c. 7. $3 
it the loſs at one fitting is more than 
1007, the contra@ itſelf is made void, 


and in Rawaden v, Shadwell, the bond 


was for gool, 


Ing 
lufion 
upon 


from - 


ed the 
might 
ditors 
ithout 
mpro- 
eaſed, 
ntire- 


ke the 


reſent | 


« preſent caſe. It is argued, that,. as 
« the plaintiff founds her claim on an 
« illegal aft ſhe ſhall not have relief 
« in a court of juſtice. But ſhe did not 
« apply to the defendant or his agent 
© to gn the certificate on an unproper 
« or pal conſideration : but, as the 
« defendant infiſted upon it, ſhe, in 
c compaſſion to her brother, paid what 
« he required, If the act 1s in itſelf 
« immoral, or a violation of the gene- 
« ral laws of public policy, there, the 


| © narty paying ſhall not have this ac- 


« tion; for where both parties are 
« equally. criminal againſt ſuch general 
« laws, the rule 1s, potror ef? conditio 
* d:fendentis. But there are other laws, 
« which are calchtlated for the protec- 
« tion of the ſubje& againſt opprefſion, 
« extortion, deceit, ©c. If iuch laws 
« are violated, and the defendant takes 
« advantage of the plaintiff *s condition 
« or ſituation, there the plaintiff ſhall 
© recover [FF] ; -and it 1s aſtoniſhing 
* that the Reports do not diftinguiſh 
© between the violation of the one tort 


| 4 and the other. As to the caſe of 


© Tumkins V, Bernet, it has been often 


© looſely reported, and ſtuffed with 
* ſuch ſtrange arguments, that it 1s 
* dificult to make any thing of it. 
© One book ſays it was determined by 
* Lord Holt; another, by Lord T reby. 


* cale, I think the judgment may 
* have been right, but the reporter, 
* (Saikeld,) not properly acquainted 


© with the facts, has recourſe to falſe 


* reaſons in ſupport of it. 'The. caſe 


| © muſt have been, as I take it, an ac- 


© tion to recover back what had been 


c and, therefore, the ation would not 
* he, for fo far as principal and legal 
* intereſt went, the ; # Wh was obliged, 
* natural juſtice, to pay, therefore 
* he could not recover it back. But for 
* all above legal intereſt, equity will 
* aſt the debtor to retain, if not paid, 


* mentioned, and I have often had oc- 
| © cafion to look into it 5 but it 1s fo 


* Certain 1t 1s, it was only a Ni Prius 


* paid, in part of principal and legs) 


* Intereſt, upon an uſurious contract ; 
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© or an action will he 
© to recover. back the 


.I781. 


* ſurplus, if the whole Joxss | 
© has been paid. The 20ainft 
< reporter, not ſeeing Bar KLEY. 


© this diſtinction, has 
« given the abſurd rea- 

© ſon, that woienti non fit injuria ; and, 
© therefore, the man, who, from mere 
* neceſſity, pays more than | 

* the other can in juſtice [ 698 

© demand, and who 1s call- 

« ed, in ſome books, -the ſlave of the 
© lender, ſhail be faid to pay it will- 
© ingly, and have no right. to recover 
© jt back, and the lender ſhall retarn ; 
* though 1t 1s 1n order to prevent this 

< oppreflion, and advantage taken of 
© the neceflity of others, that the law 

© has made 1t penal for him to zake 7 

* 'This kind of reaſoning 1s equally ap- 

« plicable to the caſe of a bailiff who 

« takes garniſh money from his pri- 

* ſoner, It is wrong for the bailiff to 

« take it, and 1t is therefore wrong for 

« the other to tempt him, and: wolext:, 

< &c. and therefore he ſhall not re- 

© coverit back ; but this has been de- 

© termined otherwiſe. The. caſe of 
© money given to a ſolicitor to bribe a 

© cuſtom-houle officer, cited in that of 
© Tomkins v. Bernet, 1s againſt his own 

© agent, and, therefore, he cannot 

« recover. But the preſent 1s the caſe 

« of a tranſpreflion of a law made to 

« prevent oppreſhon, either on the 

* bankrupt, or his family, and the 
« plaintiff 1s in the caſe of a perſon op-" 
« preſſed, from whom money has been 

« extorted, and advantage taken of 
© her ſituation and concern for her. 
© brother. This does not depend 
* on general reaſoning only, but there 
* areanalogous caſes ; as that of 4/ley 
* V. Reynolds, (B. R. M. 5 Geo. 2. 

© 2 $&/r, g15). There, the plaintiff 
© havivg pawned ſome goods with the 
« defendant for 20/7, he refuſed to de- 
© hver them up, unleſs the plaintiff 
* would pay him 10/7. The plaintiff 
© had tendered 4/, which was more 

* than the legal intereſt amounted to; 
© but, 


[5] 8. P. Cockfbort v. Bennett, B. 
R.'M. 29 Geo. 3. 2 Term Rep. 763. 


Geo. 3: H. Bl. 65. Vide, alſo, Nerot 
V. Wallace, B. R. H. 29 Ge. 3. 


766, Jacques v. Withy, C. B, T. 28 3 Term Rep. 17. 
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698 CASES IN TRINITY TERM -- 


1781, * but, finding that he 


i z < could not otherwiſe 
Joxes © get his goods back, 
SOS « he art Jaſt paid the 
5 whole demand, and 


SANLEE- brought an aCt'on for 
the ſurplus beyond le- 
e pal intereſt, as money had and recerv- 
* ed to his uſe, and recovered {3>]. It 
© 1s abſurd to ſay, that any one tranſ- 
© prefies a law made for his own ad- 
* vantage, willingly. Put the caſe, 
* that a man pawns another's goods 
* the right owner might be obliged to 
* pay more than the value, and would 
* have no rehief, 1f this action will not 
« lie. As to the caſe of uſury, it was 
* decided both by Lord Talbot, and 
* Lord Hardawicke, in the caſe of Bo- 
* /anquet v. Daſhwood (a), on a bill 
© brought to compel the defendant to 
« refund what he had received above 
< principal and legal intereſt, that the 
ſurplus ſhould be repaid. Upon the 
whole, I am perſuaded it1s neceſſary, 
for the better ſupport and mainte- 
nance of the law, to allow this ac- 
tion; for no man will venture to 
take, 1f he knows he 1s liable to re- 
fund. Where there 15 no temptation 
to the contrary, men will always a 
right. 

© The jury, under his Lordſhip's 
© direction, found a verdict for the 
plaintiff, with 40/7. damages (5).? 
After Buller, Juſtice, had read the 


NN © «6 


a a a a na «a a a #S 


«5 


note of the above caſe, Lord Mansfield 


expreſſed himſelf to the following ef- 
feEt. 


Lord Mansfield, —I adhere, ang all 
the reſt of the court agree, to all the 
doQrine there laid down. Thouoh 
the caſe in Peere Williams ſhould Ys 
rizht, it 15 different from this, and i; 
not within the letter of the ſtatute, he. 
cauſe it d1d not relate to the l1pning of 
the certificate, but to the withdrawin 
a petition againſt allowing it, and there 
had been a recovery upon the, bond at 
law; and the report fays, relief was 
refuſed, becauſe, where both have 


equity, he who has the law muſt Dre- 


van, and that the defendant had equity, 
becauſe he was a fair creditor. I douhy 
the reaſoning, becauſe a fair creditor 
has uo right to take an undue and ille. 
gal advantage ; but, certainly, ſo far 
was true, that, if the bond was void 
in equity, 1t was void in law. . What 
ſtruck me, 1n this caſe, at Guildþall, 
was, that the agreement was with the 
aſlignees ating for a/l the creditors, 
and the benefit to go to all the cred- 
tors. I thought, between a friend of 
the bankrupt and all the creditors, any 
agreement might be made ; they might 
agree to ſaperſede the commiſtion ; 


they miSht agree to compound. But, 


upon fuller conſideration, 1 am fati{- 
fied ; and we are all of opinion, that 
this caſe 1s within the letter of 5 Ge. 2, 
c. 30. and within the reaſon of 1t, 
Great corruption and oppreſſion might 
ariſe from a combination of all the 
creditors, to exact conditions for fign- 
ing the certificate, fo | 
The rule was made abſolute, for a 
non{utt to be entered [+ 146]. 


[t7] If a party pawn goods on an 
wſ{urious loan, he cannot recover back 
the goods oa trover, unleſs he has firſt 
tendered the money really advanced, 
and, I preſume, legal intereſt. F:iz- 


roy ve Gwuillim, B. R. E. 26 Geo. 3. 


1 Term Rep. 153. 

(a) Canc. M. 8 Geo. 2. Ca. Temp. 
Talb. 38. 

(4) In a caſe of Clarke v, Shee, M. 


15 Ger. 3. [+147] Lord Mansfeld, in 


delivering the opinion of the court, 
laid down, and enforced, the ſame doc- 
trine as in this caſe of Sith v. Brom- 
ley. Vide, allo, ſupra, p. 472. 

[+ 146] Vide Facques v. Golighth, 
C. B. E. 16 Geo. 3. 2 Black. 1073: 
Browning v. Morris, B, R, E, 18 Go, 3. 
Cowp. 790. ; | 


[+ 147] Since reported, Coup. 197, 
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nd all 
I] 'the . . 
hough Hype again/f CoocAN and Others, 
'd be > Rs | | 

and 1g 


pY the ſtatute of 1 Geo. 1. ff. 2. c. 5. commonly called 
Cy DE» 


| the riot af, it is made felony without benefit of clergy, 
w.) wi « for any perſons unlawfully, riotouſly, and tumultuouſly, 
then aſſembled together, to the dilturbance of the public peace, 
nd at unlawfully, and with force, to demoliſh or pull down, or 
f was begin to demoliſh or pull down, any church or chapel, or 

have any building for religious worſhip, certified and regiſtered 
t pre- according to the ſtatute of 1 W.& M. ef. t. c. 18. or any 


Jay, dwelling-houſe, barn, flable, or other out-houſe (a).” 


ws And, by another ſection of the ſame ſtature (5),* it is 
1 Ne. EF enacted, that, * if any fuch church or chapel, or any ſuch 
ſo far building, &c. or any ſuch dwelling-houfe, barn, ſtable, or 
'$ void out-houſe, ſhall be demoliſhed, or pulled down, wholly, 
What or in part, by any perſons ſo unlawfully, riotouſly, and 
ldhall, tumultuouſly, aſſembled, the inhabitants of the hundred 
the in which /uch damage ſhall be done, ſhall be liable to yield 
tors, 


damages to the perſon or perſons injured and damnified by 
ſuch demoliſhing or pulling down, wholly or in part, and 
_ ſuch damages ſhall and may be recovered, by action to be 
mich brought in any of his Majeſty's courts of record at JWe/t- 
iſſion ; minſter, by the perſon or perſons damnitied thereby, againſt 
But, - any two or more of the inhabitants of ſuch hundred ; ſuch 
| fatiſ- ation for damages to any church or chapel, to be brought 
 taat | m the name of the reQor, vicar, or curate, of ſuch church 
(72042, or chapel,. that ſhall be ſo damnified, mn truſt for applying 
nb the damages to be recovered, in rebuilding or repairing 
_ luch church -or chapel.” (Fhe damages recovered to be 
a ” levied on the inhabitants of the hundred, m the manner 
S preſcribed by the ſtatute of 27 E/:z. c. 13. in the caſe of 

' fora actions againſt the hundred, by perſons robbed.) oy” 
In conſequence of the riots in Fune 1780 (c), various 
actions were brought on this ſtatute, and in ſeveral of 
Feld, in them, a queſtion aroſe, how far the indemnity was meant 
Ds to extend ; whether it was confined to the loſs ſuſtained in 
e doc- the building merely, and the neceſſary and dire& conſc- 
Brim- quences of its demolition, or whether it was intended to 


cred!- 


lighth, furniture, and other property, by the rioters, at the time 
1073, | when they were employed in demoliſhing the building it- 
Geo, 3. ſelf. In three of thoſe caſes, ſpecial verdiQts were found, 


by Wiimet, one of the Juſtices of the peace for Middleſex. 
Lam about to- report, were in the K:ng's Bench. Hyde was 


ns (56 (0) Supra, Þ. 435: 


reach, alfo, ſuch damages as aroſe from the deſtruQtion of . 


The two others, viz. Maberly v. Sergeaunt, and this which. 


all9 
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1761. 
—_— — 
Friday, 


224 June, 


If perſons ri- 
otouſly aſſeme 
bled in part 
demoliſh and 
pull down a 
dwelling- 
houſe, and, 
at the ſame 
time, deſtroy 
oe and 
urniture in 
the houle, 
although ſuch 
goods and 
turniture 
were not de. 
{troyed by 
means of the 
pulling down, 
of the houſe, 
the Hundred 
iS liable, un- 
der 1 Geo. I. 
c. 5. to yield 
damages for 
the detiruction 
of the furni- 
ture as well ag 
of the houle. 
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vith the view of bringing the queſtion to a ſolemn determi-- 
nation, One of them was an action in the Common Pleas, 
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hon —_—y) active magiſtrates during the riots. The defendants, in a 


HyDdE 
' againſt 
CoGanr 


E707 7: 


four counts. The firſt charged, * That, after the laſt d; 


& ſaid part of his ſaid laſt-mentioned dwelling houſe, and the 


CASES IN TRINITY TERM 


alſo a Juſtice of the peace, and had been one of the mt 


the three ations, were inhabitants of the Hundreq 
Ofulfton, in which the city of Weſtminſler is ſituated, 
In this caſe of Hyde v. Cogan, the declaration contained 


of July 1715, (the day from which the aCt took effe&,) 
and within twelve months before the exhibiting of the 
plaintiff's bill [17], divers perſons, t the number of twelve 
and more [27], being, then and there, unlawfully, riotouſly, 
and tumultuouſly, afſembled, demoliſhed and pulled down 
part, 70 awit, the walls, doors, floors, tyling, roof, timber, 
ceilings, partitions, windows, window frames, window 
ſhutters, hearths, chimneys, and chimney pieces, of x 
dwelling houſe of the plaintiff, ſituate and balk, ©'c. and 
in the ſaid Hundred of Ofulffon, of great value, to wit, of 
the value, &c. in contempt of his preſent Majeſty, and to 
the great damage of the plaintiff, and againſt the form of 
the itatute, &'c. whereby, and by force of the ſaid ſtatute, 
an aCtion had accrued to the plaintiff, being 'the perſon in- 
jured and damnified thereby, to recover againſt the defend. 
ants, then and ſtill being inhabitants of the ſaid Hundred, 
his damages, by him ſuſtained by the demoliſhing and pull 
ing down his ſaid dwelling houſe, as aforeſaid.” 

The /econd count was for demolithing and pulling down 
part, zo wit, &c. of a dwelling houſe, © together with 
divers goods, chattels, and furniture, to wif, fc. (enume- 
rating various ſorts of furniture, bedding, plate, cloaths, 
I:quor, &c.). then and there being in the ſaid laſt-mentioned 
dwelling houſe of the plaintiff, and wherewith the ſaid laſt- 
mentioned dwelling houſe was, then and there, furniſhed, 
in contempt, &c. whereby, &c. an aCtion hath accrued, 
&*. to recover, fc. his damages by him ſuſtained, by de- 
moliſhing and pulling down zhe ſaid part of his ſaid dwelling 
houſe.” "The third was, in other refpeCts, the ſame with 
the firſt, but concluded as the ſecond. The fourth was 
like the ſecond, except that it concluded thus, © to recove, 
& &&c. his damages by him ſuſtained, by demoliſhing the 


« /aid goods and chattels of the ſaid William, then and there 


a being in the ſame laſt-mentioned dwelling houſc.” = 
| | C 


1] By & 8. of the riot aft, © no 


perſon ſhall be proſecuted by virtue of 
this at, for any offence or oftences 
committed contrary to the ſame, unleſs 


ſuch proſecution be commenced within 


twelve months after the offence com- 
mitted.” This proviſion ſeems only 
to extend to criminal preſerutibns for the 
felony, yet the above part of the torm 
of the declaration 1s framed on an idea 


that the a#zon againſt the Hundred 


' title the party mjured to this a4! 
According tothe moſt obvious confiruc* | 


. conſtitute tho ory created Dy 3 4 


muſt be brought within a year. Ls 

[2] It is not perfe&ly clear, fron 
the penning of the a, whether 1 Y 
neceſlary that there ſhould have been 
tavelve or more rioters, in order to Cl 


tion, that number is ot neceſſary {0 


down the houſe. 


plaintiff [3]. 
[#148] Since reported, Cowp. 485. 


Lord Loughborongh's argument, in de- 
lvering the opinion of the court in 
that caſe. 


n tne county of Middleſex, to recover 
Gmages for the deftruCtion of the plain- 
ut's dwelling houſe, furniture, and 
garden, by a number of perſons riot- 
oully aſſembled on the 7th of Frne 
lat, tothe number of twelve and more. 
| The ation is founded on the 6th ſec- 
| On of 1 Geo, 1. f. 2... 5. - The ob- 
Jet of that ftatute is expreſſed in the 
Utle<© An a for preventing tutnults 


* Ws the rioters,” —As a part of this 


[3] The following is a note of. 


| This is an aQtion againſt two of the 
| inhabitants of the hundred of O/il/on, 


” and riotous aflemblies, and for the 
more ſpeedy and effeQual . paniſh-. 
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The cauſe was tried men ASHHURST, Fuftice, and the 
wecial yerdift found : "That divers perſc:is, to the number 
eds and more, Wc. did in part demoliſh and pull 
down the dwelling houſes of the plaintiff, in the ſecond 
and fourth counts mentioned, and that the faid perſons, 
being ſo riotouſly and unlawfully aſſembled as atoreſaid, 
did alſo, ** at the fame time,” demoliſh the goods, chattels, 
and furniture of the plaintiff in thoſe counts reſpectively 
mentioned, ther: being in the ſaid dwelling houſes of the plaintiff 
in thoſe counts reſpectively mentioned; and, further, 7hat the 
id goods, chattels, and furniture were not, nor was any part 
thereof defrayed by means af the pulling down and deflroying of the 
ſaid dwelling houſes, or either of them. "Then there was a general | 
| afſeflment of the damages, © by reaſon of the potung down 
« and deſtroying in part of the ſaid dwelling 
« fond and fourth counts,” at iog0/1.; a ſpecial afſeſſ- 
ment for damages in reſpect. of the chattels, the goods, and 
furniture in the ſame counts, at 883/. 3s. ; and a general 
acquittal on the fr/7 and third counts. | Ewe /#? 

The words © at tbe ſame time,” in the verdict, had been 
ſubſtituted, by conſent, before the argument,” on: the 
motion of Baldwin, in the room of © then and there.” 

The finding in the caſe of Maberly v. Sergeaunt, was, 
mutatis mutandis, the ſame as here, except that, inſtead 
of laying the goods were not deſtroyed by ©* means of, &'c.” it 
was faid they were not deſtroyed 77 conſequence of pulling 


I781. 
HyDk 


againſt 
CoGaN. 


oules in the 


| Baldwin, fot the plaintiff, inſiſted on the authority of 
the caſe of Radcliffe v. Eden, decided by this court, in 
Mcichaelmas Term, 1796 [+148]; and of Wilmot v. Horton, 7 
| 18 which, after two ſolemn arguments, the court of Com- [ jor } 
mo Pleas had given judgment, the laſt term, for the 


general obje&, by the ſixth ſeQion an 


action. 15 given to the perſons whoſe. 


houſes ſhajil be demoliſhed or pulled 


down, wholly or in part, againſt the 


inhabitants of the Hundred, who are 
made hable to yield damages to the 
perſons injured and damnified by ſuch 
demoliſhing or pulling down, wholly 
or in part, All thoſe damages which 
may be referred to the. deſtruction of 
the fabric of the houſe, the plaintiff 


1s admitted to be entitled to recover ;. 


bat a doubt having ariſen, whether he 
was entitled to any damages which did 


'not fall under that detcription, the 


jury have found their verdi& ſpecially, 


in theſe terms :—That, upon the 7th 


of Tine, Qivers perſons, to the number 
of twelve or more, did unlawfully, 
riotouſly, and tumultuouſly afſemble 


themſelves. 
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themſelves together, to 
the diſturbance of the 
public peace, and, being 
ſo aſſembled, did, then 
and there, unlawfully, 
and with force, demo- 
| liſh and pull down part 
of the dwelling houſe of the plain- 
tiff, and did, at the /ame time, break 
to pieces and demoliſh, in the ſame 
dwelling houſe, the goods and fur- 
niture of the - plaintiff, then being 
therein, to the value of 7oo/. and 
then carried the ſame to the public 
highway, and ſet fire thereto, and 
totally conſumed the ſame : and there 
is a ſimilar finding with reſpet to the 
damage done to the garden of the 
plaintiff, Vis. that, mm pulling down 
and demoliſhing the dwelling, houſe, they 
did damage to the garden of the plain- 
tiff, then and there occupied and en- 
joyed by him as parcel of, or appur- 
tenant to, the dwelling houſe; and 
demoliſhed and deftroyed the roots, 
plants, and trees, of the plaintiff, in 
the ſaid garden, of the value of 30 F 
— The caſe has been twice argued very 
ably, and great difficulties have been 
ſaggeited upon any conttruction which 
the court can' adopt. It has been 
urged, That much inconvenience would 
ariſe from extending the proviſions of 
the ſtatute, which in expreſs terms 
mentions only the dwelling houſe, to 
damages ariſing from the deftruQtion of 
things not open and viſible, and whoſe 
value cannot eaſily be aſcertained. 
'That the act 1s penal in the greateſt 
part of its proviſions, and muſt be fo 
conſidered with regard to thoſe who 
are made liable ta the aCtion ; perſons 
innocent of every thing except a ſup- 
poſed neglect of thoſe exertions which, 
1n many. caſes, would: be utterly 1n- 
effetual., That the legiſlature, on 
this account, has guarded againſt the 
conſtruction contended for on the part 
of the plaintiff, by tying up the da- 
mages by words of expreſs reference, 
& ſuch demoliſhing or pulling down,"? 
which neceſſarily lead to the conſidera- 
tion of what is deſcribed in the prior 
part of the ſe&tion. That the caſe 
there deſcribed muſt be, that demo- 


I70T, 


Hype 
againit 
Cos A N . 


liſhing or pulling down which would 


ſubjeQ the authors of it to the felon 
created by this ſtatute, and ſuch flo, 
can only be committed in the FAR 
liſhing or pulling down the fabric 
the houſe, for if that be left entire 
the deftru&tion of the furniture, hoy. 
ever miſchievous to the owner, - and 
whatever intention it may manifef 
does not amount to felony. Theſe wy 
guments have great force, and haye 
raiſed very conliderable donhts ; by: 
upon a full confideration of the caſe 
the court has thought itſelf obliged ty 
decide, that the plaintiff is entitled tg 
recover, as well for the deſtruction of 
the furniture, and the damage to the 
garden, as for the d2molition of the 
houſe itfelf. The grounds upon which 
the determination turns aretheſe. This 
{tatute, though penal in a great part 
of its proviſions, and though, perhaps, 
there 1s ſomething of a penal nature 
in transferring the ation from the 
party committmg the felony to the 
Hundred, yet, with reſpe to the party 
injured, muſt be conſidered as remedial. 
Antecedent to this ſtatute, and till the 
treſpaſs was turned into a felony, there 
15 no doubt, that, againſt the 
actors and their abettors, the [ 703 ] 
party injured would have been entitledto 
recover damages for all his loſs. In lieu 
of that remedy, which can no longer be 
had, it was thought better to ſubllitute 
an action againſt the Hundred, mn 
analogy tothe” antient policy of the 
kingdom, by which the men of each 
diſtri&t- were bound to maintain peace 
and order, and. to anſwer for the vio- 
lation of them within that diſtrict, The 
at does. not fay, that damages ſhall 
be yielded for the injury doxe to !' 
Fabric of the houſe, but, 4y the :- 
moliſhing or pulling down the houle; 
and it ſeemed to be admitted in the 
Argument, that, if the deſtrution of 
the furniture in the houſe were tis 
neceſſary conſequence of the demolition 
of the houſe itſelf, the plaintiff would 
be entitled ro recover the full amount of 
his loſs. Tf the parties engaged in tie 
deſtraQion of a houſe, had, by under- 
mining it, thrown in the walls and 
roof, ſo that the furniture was cruſhe 
to pieces, all that damage, being t1: 
neceſſary effe& of the demolition a fe 
| OW 


ww 
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youſe, muſt have been made good to 
as within the very 
words of the ſtatute 3 wv72z.- © injured 
« or damnified by ſuch demolithing 
The att of 
in that caſe, neceſſarily pro- 
he damages ſuſtained. But will 
not the principle extend, likewiſe, to 
thoſe damages, which, though not the 
neceſſary conſequence of the telony 
committed, yet are clearly the 1mme- 
diate effe& of that cauſe? 1f, in order 
to deſtroy the walls, the mob break 
| down the wainſcotting and the glaſſes, 
or, if, by driving a beam or joiſt, 
againſt the wall to throw zhat down, 
they break a glaſs fixed againlt the 
wainſcot, it would be ſtrange to argue, 
that ſuch deftruttion, not being a ze- 
ſary, but only an immediate conſe- 
quence of demoliſhing the houſe, ſhould 
not be repaired by this a&tion. The 
| caſe might bedifferent as to conſequences 
that are neither neceſſary nor imme- 
diate: If, for inſtance, one ſet of 
| rioters had broken in. on the 7th of 
June, and deſtroyed the houſe, leaving: 
| the goods in it, and, the next day, 
another party had come to the houſe 
{ left, and robbed it of the furniture. 
Itis here found by the jury, accord- 
ing to the truth of the tranſaQtion, that 
| the deſtruſtion of the houſe, of the 
furniture, and of the garden, was done 
| by the ſame rioters, at one and the ſame 
time ; that the rioters, ** 7» demoliſhing 
the houſe, did damage to the garden, 
Tc,” It ſeems, therefore, to be by 
no means any ſtretch of the act, to 
vive 1t this conftrution, and the con- 
tion of the plaintiff would not be fo 
pood, otherwiſe, with reſpe& to fur- 
ture, Sc, as it was before. 
tie argument urged, with great inge- 

ity, Of the inconvenience which 

muſt attend this conſtruftion, becauſe 

S ! the uncertainty, in the firſt place, 

as to what furniture was in the houſe, 

and, in the next place, the ſtill greater 
mcertamty, what the value of that 

whereas the building 1s 

ow what it has been, 

there muſt neceſſarily be perſons qua- 

petent to give a tolerable 

t, and the public cannot, - 
much impoſition on that 


party in ured, 


furniture was ; 
"ible, all kn 


elumate of 4 
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account.” — That ar- I 78 I. 


gument has, undoubt- |, \ 
edly, a very ſpecious 


| Hyps 
appearance; but it a- againſt 
mounts to no more than Cocan 


this, that a caſe may 
happen, where the 
wiſe and benevolent purpoſes of the 
law may be perverted to a fraudulent 
intent. The preſent inſtance, which 
| has brought a great number of theſe 
caſes before the court, has proved it 
to be poſlible to guard againſt the Hun« 
dred's being charged beyond the real 
damage ; though there might, at firſt, 
be ſome ground to ſuſpe& that the 
imagination of the party and his friends 
would exaggerate the amount of it. 
In moſt of the aftions that have been 
tried, the loſs in reſpe& to furniture 
has been calculated with tolerable pre- 
cifionz and, if care is taken on the 
part of thoſe who are to anſwer for it 
(and, from the multitude of caſes 
which unfortunately happened laſt ſum- 
mer, it appears that care may be taken,) 
there 1s no great reaſon to believe, 
that a jury will be deceived by an over- 
rated eſtimate of the injury which the 
party has ſuftamed in that ſpecies of 
property. If fraud may be practiſed, 
It 1s a fraud of a nature open to de- 
tection ; and, by a reaſonable diligence 
on the part of thoſe aifefted by the 
conſequences, the effects of the fraud 
may be prevented. 'This is not like 
the caſe of an ation againſt the Hun- 
dred upon a robbery, where the value 
reſts ſolely in the eſtimate of the party, 
-and you are obliged to depend on his 
honefty. The argument, therefore, 
has not ſuch weight, as at firſt it 
ſcemed to carry with it. But, if it 
had much more than it has, it would 
not be ſufficient to controul the ope- 
ration of the a, 1n a caſe which tal!s 
within 1ts principle. 'Therefore, upon 
the whole, we are of opinion, that 
the plaintiff ought to have all the da- 
mages the jury thought "fit to give : 
That he 1s entitled to recover for the 
deſtruction of the furniture, and of the _ 
garden, as ſuch deſtruction is found 
to be the immediate contequence and 
effe&t of the deſtruttion of the houſe, 
and done at the ſame time. 
| Taylor 
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CASES IN TRINITY TERM 


is to be conſidered as penal, not only againſt the rioters, but 
againſt the inhabitants of the Hundred ; for it ſubjects 
them to the damages, as a prniſhment for not preventing 
" the miſchief. Indeed, to conſtrue a law as remedial in 
one part, and as penal in another, feems inconſiſtent; 
and, fince this law is, in many reſpects, ſo highly penal, 
it ought to receive the ſtricteſt interpretation. It may be 
ſaid, that, unleſs the Hundred were to be held liable for 
the furniture, the ſufferer would be in a worſe ſituation 
than. before, becauſe, now, as the offender is made a 
felon for demoliſhing the building, the remedy againſt him 
for deſtroying the furniture is alſo gone. But there are 
other inſtances of a hke ſort, where the remedy againſt the 
Hundred is not co-extenſive with the loſs of remed 
againſt the offender. For inſtance, in Caſes of robbery, 
the Hundred is not liable if the robber is taken within 40 
days after the crime was committed (a), nor, in caſes under 
the black aCt (5), if the offender. 1s convicted within fx 
months, If the contents of a houſe, furniture, &c. had 
been meant, they would have been ſpecially mentioned in 
the act. | 
Lord MaNsFIELD was preſent, but declined giving any 
OPINION. | | OR | 
WiLLES, Juſtice —According to this verdit, we muk 
confider the demohihing of the goods and the pulling down 
of the houſe as one tranſaction, committed at one aud the 
fame time. 'Fhe jury go ſtill farther, and ſay, that the 
goods were in the houſe. 'Then comes the negative part 
of the finding 3 but that does not ſtate the deftruCtion of 
the furniture to have been a ſeparate at. It was al- 
ready found to have been the fame. It would be over 
turning the good ſenſe of the ſtatute to reſtrain it in the 
manner. contended for by the counſel for the defendants. 
The fixth clauſe I rather conſider as remedial. It may be 
ſaid to be penal as to the Hundred, but it is certainly 


remedial 


(a) 13 £4. 1. ff. 2. c. 1. 28 £9. 3. (5) 9 Gee. x6 22, 
e. 11. 27 El. c. 13. 8 Geo, 2. c 10. | | 
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Wy THE TWENTY-FIRST YEAR OF GEORGE 11.. 
remedial as to the ſufferer. The words are, that the in- 
tbitants of the Hundred in which ſuch damage ſhall be 
done, ſhall be liable to yield damages to the perſon or 
perſons injured by ſuch demoliſhing or pulling down. What 
damages ! The value of the houſe is not the whole of 
the damage. The furniture may be worth rwice as much 
1z the building. 
Pleas goes full as far as this caſe, (though there were in thar 
caſe no negative words in the finding,) for it extended the 
remedy to damages out of the houſe. But in Radclife v. 
Eden, there was what was tantamount to this negative 
fnding, for 1t was not ſtated, that the houſe was demo- 
| liſhed or pulled down wholly or in part, and, if any thin 


is to be implied, 1t 1s rather, that the houſe itſelf was 
not demoliſhed im that caſe, at leaſt the windows, ſhut- 


not even ſtated, that the houſehold goods were deſtroyed 
by means, Or It: conſequence, of the demolition of any part 
of the houſe. It rather ſeems, that the rioters merely 


into the houſe. In point of policy, the conſtruftion con- 
tended for on the part of the plaintiff 1s certainly to be 
preferred, if the caſe were new, which it is not. I think 
the plaintiff entitled to recover for the furniture as well 
3 the houſe, | | 
ASHHURST, Fu/tice,—I am of the ſame opinion. If the 
demoliſhing of the furniture had been a ſeparate a, I 
agree with the counſel for the defendants, that it would 
not have been felony, and that the ſufferer could not 
have recovered againſt the Hundred. -But, here, being 
cone at the ſame time, and in purſuance of the riotous 
tranſaCtion, it is to be conſidered as part of one and the 
ſame act. It was not a neceſlary, but it was an imme- 
date, conſequence of the demolition of the houſe. "The 
| Toters got poſſeſſion of the furniture by demoliſhing the 
houſe, The.a&t was ſo much the ſame, that if one of 
them had not been in the houſe, but had received ſome 
ot the furniture in the ſtreet from the others, I think 
be would have been guilty of felony, as being concerned 
n the riot, The two caſes relied on are not in m 
opmon to be diſtinguiſhed from this. The purpoſe of 
we at 1s remedial, and therefore it ought to receive a 
| liberal conſtruction. - | | 
BoLLes, Zuftice, —The ſtatute is ſo penned, that the 
| Fords might poſſibly admit of two conſtructions, and, 
Uerefore, it is material to conſider, whether it is penal or 
remedial; becauſe there is a well-known difference in the 


and of the other. Where they are remedial the inter- 
| Pietation js to bs liberal, ſo as beſt to apply to the end. 
£4” S 2s "But 


'The deciſion of the court of Common 


ters, and doors, were only ſpecified in the caſe, and it was 


broke open the doors and windows for the purpoſe of getting 


We of conſtruction, as applied to laws of the one ſort, 
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prevail z and it was ſo held in both the caſes cited at the 


| liable, at common law, ſhould be transferred to the Hun- 


moſt inſtances, to many witneſſes ; and nothing more will 


[4] Bones v. Booth, C. B. M. 19 149] Yide Maſon v. Sainſbury, Þ: 
Geo. 3. 2 Black}. 1226, 1227. , 2 Fq Ks 3. ” the London Aſſur; 

(2) This was a topic urged at the ance Company v. Sainſbury, B. K- 7. 
bar in the argument here, and much 2 3 Geo, 3. & Cam, Spaces id. 25 Ge: 3Þ 
relied onan thecaſe of F7lmot ve Hortons | 


CASES IN TRINITY TERM 
But a law may certainly be penal in one part, and re, 
medial in Re. as [4]; and that 1s the caſe here. Theye 
is no danger of the liberal conſtruction of the remedia 
part being extended afterwar1s to the penal. The dif. 
tinCtion has been too long eſtabliſhed for any apprehenſion 
of that ſort. If the clauſe upon which this caſe ariſes is 
remedial, which I think it 1s, the moſt extenſive ſenſe muſt 


bar. ena, v. Eden was, I believe, the firſt caſe on 
the conſtruction of the ſtatute, and it was fully conſidered, 
Mr. Zuflice ASTON faid, the ſenſe of the a&t was, that the 
damages to which the party offending would have been 


dred. Mr. 7uftice ASHHURST ftated, as a ground of his 
opinion, thathe whole was one aCt, and, my Lord, after 
having given a full opinion at firſt, added, afterwards, «] 
« do not conſider the demolition of the houſehold goods ag 
« conſequential, but as part of the at.” A miſtaken idea, 
that the caſe was not deliberately decided, was thrown out 
in the Common Pleas, and produced two arguments in the 
caſe of Wilmot v. Horton. It is not poſſible to diſtinguiſh 
either of the two from this, on any fair principle. In the 
laſt, Lord LoucnBokovucn, in delivering the opinion of 
the court, ſtated the deſtruction of the goods, &c. as the 
mmmediate, not the necefſary, conſequence z ſo that they did 
not decide, as has been ſuppoſed here in the argument for 
the defendants, on the ground of the one ſort of damage 
having been the necefary conſequence of the other. The 
deſtruction of the furniture was not, in either of the caſes, 
the neceflary conſequence of the demolition of the houle; 
becauſe it was part of the ſame at. There are, therefore, 
two prior deciſions in point ; and, if the queſtion were 
more doubtful, it muſt be governed by thoſe deciſions. 
But, independent of authorities, as the clauſe is remedial, 
it muſt receive a liberal conſtruction. As to the ſuppoſed 
difficulty there may be in aſcertaining the quantum of da- 
mages from the deſtruction of furniture (a), fuch amount 
is more capable of proof than the value of the houſe, where 
the ſtate of the timbers, &'c. is often inviſible, whereas the 
quantity and quality of the furniture muſt be known, 


be to be done, in theſe caſes, to eſtimate the lols, than 
what is neceſlary in every aCtion of zrover for houſchold 
Judgment for the plaintiff [4 149} 


7 


mM THE TWENTY-FIRST YEAR OF GEORGE 111. 


STONE againſf FoksyTH. 


JSVE being joined on a plea in bar to an avowry for rent 
in arrear, the cauſe was tried before Lord MansriELD, 
at Guildhall, at the Sittings after laſt Hilary Term, and a caſe 
reſerved, which ſtated 3 | 

That Ann Wilſon, widow, being poſſeſſed of a leaſehold 
eſtate, for a long term of years, and money and goods, and 
having two children, prepared her vill, (which was fet 
forth in the caſe, in haec verba, } by which ſhe gave the 
leaſehold eſtate, and her money and goods, to her execu- 
tors therein named, in truſt for her children. "The will 
concluded thus.—<« In witneſs whereof, I have hereunto 
« ſet my hand and ſeal, the 27th day of March 1779, Ann 
« Wilſon. Duly atteſted by Zohn Crouth and Fohn Davies.” 
—That in contemplation of a marriage with the defendant, 
the ſaid Ann Wilſon had entered into articles to the follow- 
ing effect : © —Articles of agreement made the 17th of 
« April 1779, between, W©c.” — That the articles recited an 
intended marriage between her and the defendant, and 
that it was agreed, that ſhe ſhould have all her leaſehold 
eltate, money, &c. for her ſeparate uſe. "That, for 
that end, the defendant covenanted and agreed with one 
of the perſons made an executor by the will, as a truſtee 
for the wife, that, notwithſtanding the intended marriage 
ſhould take effeEt, and, from and after the ſolemnization 
thereof, the leaſehold eſtate ſhould be held and poſlefſed 
by ſuch perſon, and to ſuch uſes, as ſhe ſhould, at any 
time during her life, limit, give, demiſe, order, appoint, 
or diſpoſe of, either by her laſt will and teſtament, in 
writing; or by any other writing, purporting or intending 
to be her laſt will and teſtament, or by any other writing, 
to be ſigned with her hand, or to which ſhe ſhould ſub- 
[(cribe her mark, in the preſence of two or more credible 
witneſſes z that the defendant would permit and ſuffer her 
to make ſuch will, or other writing, as aforeſaid, and that 
be would permit and ſuffer ſuch will thereafter to be made, to 
be fully proved by the executors in ſuch will named, and probate 
of ſuch will to be had and taken as uſual ; and that the perſon 
or perſons to whom the ſaid 47 ſhould give and diſpoſe of 
ber ſeparate eſtate, by her will or any other writing that 
ſhould be ſigned, ſealed, and executed, by her, in the 
preſence of two or more credible witneſſes, as aforeſaid, 
lhould, and might, peaceably enjoy the ſame. That the 
lad will and marriage articles were both executed on the 
ſame day, at the ſame place, and before the ſame witneſſes. 
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| the marriage was ſolemnized on the 27th of April 


\ 


708 
1781. 


CASES IN TRINITY TERM 


1779, and Ann Wilſen died on the 31// of December 175g 
"That the ſaid will had not been proved, but letters of adn. 


- 
v 


GG 8 niſtration of the eſtate and effects of the teſtatrix had been 
againſt granted to the deſendant. "That the wilt had been olkere 
FoksYTH. 


to be proved, but probate was refuſed, only becauſe, upon 
the face of the articles, the will bore date before ihe 
articles. | | 
The queſtion ſtated for the opinion of the court was, 
whether the will was a valid diſpoſition of the effec ,* 
the wife. If it was, a verdict to be entered for the plain. 
tiff, and vice verſd, | 
This caſe was to have been argued this day, by Bower, 
for the plaintiff, and Morgan, for the defendant. 
| Bower ſtated the queſtion to be a mere queſtion of pre. 
ſumption, as to the priority in point of time in the execy- 
tion of the two inſtruments, the will, and the articles; 
for, if the will was poſterior to the articles, though 
executed the ſame day, it was then valid [07], ane 
the defendant had no title; but Lord Maxsrriery faid, 
another queſtion would firſt ariſe, v/z. whether the court 
could take any notice of the paper called a woz//, till proyed 
in the Eccleſiaſtical court. Bower, upon this, contended, 
that, though called a will, yet this, in truth, was not one, 
in a {trict legal ſenſe, but an appointment, and, therefore, 
did not require a compliance with the rules reſpeCting wills 
properly fo called. But his Lordſhip ſaid, it had been 
ſettled, that, before you can come into Chancery, on a 
title to perſonal property, under the, will of a feme co- 
vert [1], to whom a power of making a will 1s reſerved, 
ſuch will muſt be proved at the Commons ; and that the 
ſame rule muſt prevail in a court of law : that, if the FEc- 
. clehiaſtical court would ' not grant probate, the proper 
courſe was to, appeal to the Delegates [+ 150], 
'Fhe Po/ea to be delivered to the defendant [2]. 
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[tr ] S. P. Taylor v. Rains, B. R. 
H. 1 Ann. 7 Mod. 147. In 11 Vin. 
Title Executor D. pl. 1. in marg. this 
is ſuppoſed to be the caſe with Sharde- 
ha v. Naylor, 1 Salk. 313. though 
the two reports differ in this material 
fat, thatin 7 Med. the will 1s ſtated 
to have been executed before, in Salk. 
" after, the marriage. | 
[1] Though this will was executed 
_ before the marnage, yet, as the mar- 
. Tiage, if there had been no power re- 
ſerved by the articles, would have re- 
voked it (a), and it could only be va- 
lid on the ſuppoſition of its being exe- 
cuted fubſequent to, and authorized by 


them, it muſt be conſidered exaftly m 
the ſame light as if made after the 
marriage, 


[+150] Pide Roſs v. Faver, Can, 


1744. 3 Atk. 156, 160. 162. Fenkins 
Vv. Whitehouſe, B, R. M. 31 Go. 1 


1 Bur. 431. 8 According to whict 
caſes and alſo Taylwr v. Rains, cited 
ſupra, p. 708. note [{F], the regular 
courſe, in caſes like this, is, for the 
Spiritual court not to give probate of 
the will, but admiaiftration, with the 
will, as a teſtamentary paper, annexed. 

[2] There were ſeveral avowries 0 
the record, and iflues joined on all; 
and, the jury having found for tit 
vlainuf 


{a) Vide Brady V. Cubitt, M. 


19 Geo. e ſupra, p. 3410 40. 


2 


[ 


intiff on all but that on which the 


caſe was reſerved, afterwards, in Tri- 


nity Term, 22 Geo. 3+ Morgan obtained 
a rule to ſhew cauſe why the Maſter 
hould not allow the defendant the ful 
coſts on all the iſſues. He contended, 


that a defendant or avowant in reple- 


vin, is an actor, and to many purpoſes 
confidered in law as a plaintiff, "That 
different avowries, therefore, ought 
to be looked upon as different counts in 
a declaration, and that when ſeparate 
iſues are joined on different counts, 
and any one of them is found for the 
plaintiff, he is allowed the coſts of the 
whole record. Fide ſupra, Butcher v. 
Green, E. 21 Geo. 3. p. 652. That, 
by F 5. of 4 Ann. c. 16, if any ſpecial 
matter pleaded by virtue of that fla- 
tute by any defendant, tenant, or plain- 
tiff in replevin, ſhall be judged inſutfi- 
cient on demurrer, or found for the 
plaintiff or demandant on verdict, coſts 
are given ; but that it could not be 
ſuppoſed, that, in the general words 
« defendants or tenants,” were includ- 
ed avowants or defendants in replevin ; 
and if they were not included, they 


| 
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ought, upon general 1781. 
principles, to have their | | 
full coſts, in ſuch a 


caſe, becauſe, if any 2 
one of the avowries pgg..ra, 


is found againſt the 
plaintiff, it ſhews that 
he had no cauſe of ation. On 
Wedneſday the 5th of Tune 1782. Wal- 
lace and Bower ſhewed- cauſe; and 
Lord MansriteLD, WirllEes, and 
BurLrER, TFuffices, (ASHHuRST, 
Tuftice, being abſent,) were clear, that 
an avowant 15s a defendant within the 
meaning of the a, and ſaid, it had 
always been ſo conſidered in the taxa- 
tion of coſts. 


Indeed if it were not fo, there would ; 


be . no authority under & 4. to plead 
different avowries. 

Vide Coan v. Bowles, B. R. H. 
2 & 3 Will. & Mar. where it was neld, 
that an avowant 1s not a plaintiiF with- 


in the meaning of 3 Hen. 7. c. 10.40 


as to be entitled to coſt; on tae atirm- 
ance of a judgment m jus favour upon 
a writ of error. Carth. 122. 4 Med. 7. 
1 Show. 13. 165. 1 Salk. 93. 205. 


Dos, Lefſee of Sir WILLIAM G1BBONS, Bart. [ 710 ] 
Si againſi POTT and Others. 


Tueiday, 
26th June, 


[]FPON an ejectment, tried before Lord MansFIELD, at if a Jord oe 4 
the Sittings for MiDDLESEX, a caſe was reſerved for manor mort- 


the opinion of the court, the material part whereof was as 


follows : 


gage the ma- 
nor in fee to 


A. and after- 


By leaſe and releaſe, dated the 29th and zoth of March wards pur- 
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1754, the manor or lordſhip of Stanzvell, with the rents of chats copy- 


allize, rengs of the freehold and cuſtomary tenants, and all 
nghts, privileges, and appurtenances, to the ſaid manor 
belonging, and divers frechold lands, and alſo the manor of 
Sepcotts, alias Hammonds, with the rights, members, and ap- 
purtenances thereof, and divers freehold mefſuages and lands, 
vere, for a valuable conſideration, conveyed by the truſtees of 
the Earl of Dunmore deceaſed, to Sir Fohn Gibbons, and 
his heirs. By indenture, dated the 2d of Aprit following, 
ir John Gibbons mortgaged all the aforeſaid premiſes to the 
faid truſtees, for a term of 1000 years, for ſecuring 
19,000/, and intereſt, being the __ he was deficient of 

| OE | paying 


holds held of 
the manor, 
and take ſur- 
renders of 
thera to him- 
felt in t-e, they 
ſhall ecure to 
th- Ddenefit of 
the mortgageez 
and a fettle- 
ment by the 
lord of all his 
cftate mort- 
gaged to A. 
{hall paſs the 
equity of re- _ 


demption of ſuch ſurrendered copyholds.—lIf a mortgagor deviſes the mortgaged premi- 
S, and afterwards pays off the mortgage, and the mortgagee conveys the 1czal citate to 


q truſtee 
T revocation of the will, 


T4 


in truſt for the mortgagor, ſuc a transfer of the legal eſtate thall not operate as 
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3% 18 r., Paying for his original purchaſe. By leaſe and relezf« 
dated the 7th and 8th of April 1755, Sir John Gil. 

Dor mortgaged in fee, to Agatha Child, the manors and premiſe 
againſt ſo purchaſed by him. as aforeſaid of and from the truſtees gf 
PoTT. + the Earl of Dunmore, and therein particularly mentioned 

| for ſecuring 20,000/. and intereſt, out of which ſum the 
10,0007. and intereſt due to the Earl of Dunmore's truſtee; 

was paid off, and*the term of 1000 years aſſigned, by ay 

indenture, dated the ſaid 8th of April 1755, to a trufte: 

for the better ſecuring the 20,0007. which was not paid 

the time ſtipulated in the mortgage. Between the time of 

this laſt mortgage to Mrs. Child, and the year 1767, Sir 

Fobn Gibbons purchaſed ſeveral copyhold tenements and 

lands, (being part of ' the premiſes in queſtion,) held of 

the manor of Szanwell, and the cuſtomary tenants, of 

whom he purchaſed them, ſurrendered them into the hand; 

of the lord of the ſaid manor, by the rod, (ſome into the 

hands of Sir John himſelf, and ſome by the hands and ac- 

ceptance of the ſteward of the faid manor,) unto the ſaid 

Sir John Gibbons, (who was deſcribed in the ſurrenders a 

lord of the ſaid manor of Szanewell,) his heirs and aſligns 

for ever. By leaſe and releaſe, dated on the 15th and 18th 

{ 711 ] of April 1755, certain freehold meſſuages, lands, tenements, 
and hereditaments, (ituated in Stanavell, were ſold and con- 

veyed to Sir Fobn Gibbons, and all and fingular the ſaid laſt 

mentioned meffuages, lands, tenements, and premiſes, 

were, by leaſe and releaſe, dated on the x9th and 20th of 

April 1755, mortgaged in fee to Mrs. Child, for the fur- 

ther ſecuring the 20,000/. By leaſe and releaſe, dated on 

the 3oth and 31ſt of Augyf? 1771, in conſideration of 1 

marriage then intended between the leffor of the ptaintill, 

(the eldeſt ſon of Hir John Gibbons,) and his now wife, and 

of her marriage portion, —({atter reciting that Sir John G16- 

| bens was ſeifed of all that the manor, or reputed manor or 
W-; lordſhip of S$zanzwell, and of the manor of Shepcotts, alias 
| Hammonds, and of the capital meſſuages, and of divers 
other meſſuages, mills, lands, tenements, and heredita- 
ments, which he purchaſed from the truſtees of the Earlot 
Dunmore, ſubject to a mortgage thereof made by him to 
Agatha Child, )J—dSir Fohn Gib5ns conveyed to William Bul- 
ter and Foſeph Pickering, in fee, all that the manor or lord- 
ſhip of Szanwel/, with the rights, members, juriſdictions, 
privileges, rents of aſſize, rents of the freehold and cuſtom- 
ary tenants, and all other the appurtenances thereunto be- 
longing, and alſo all that the manor of Shepcotts, alias 
Hammonds, with the rights, members, and appurtenances 
thereof, and all and fingular the meſſuages, lands, tene- 
| | ments, hereditaments, and premiſes therein particular!y 
| deſcribed, and are the ſame premiſes which he purchaſed 
| the ſaid truſtees of the Earl of Dunmore, and which were 
| | - Io | CONVEY 
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conveyed to him by bg rmermiaaY - the 29th and | why of 

arch 1164, and alſo compriſed m the mortgage to the ſaid \ OS 
y Chl, of the 7th and 8th of April 1755, to ſecure 
an annuity of 1x000/. out of the fame to the leſſor of the 
plaintiff, during his and his father's joint lives, and to the 
intended wife of the leflor of the plaintiff, after the death 
of her ſaid intended huſband, as her jointure, and, ſubject 
thereto, tothe uſe of Sir Foþn Gibbonstor life, remainder totruſ- 
tces to ſupport, &©'c. remainder to the uſe of the leſſor of the plain= 
tf for life, with ſeveral remainders over, and the ultimate re- 
mainder to Sir John Gibbons in fee. On the 22d of Novem- 
ber 1772, Sir John, Gibbons made his will, whereby, after 
reciting the laſt-mentioned leaſe and releaſe of the '3oth and 
31ſt of Auguſt 1771, he deviſed the reverſion in fee of the 
[aid manors of Stanawell and Shepcotts, alias Hammonds, and 
all the lands, bereditaments, and premiſes which he purchaſed 
of the truſtees of Lord Dunmore, deceaſed, to Dr. Eraſmus 
Saunders, (fince deceaſed,) and Feſeph Pickering, in fee, ( 712 J 
upon certain truſts and to certam' uſes not material to be | 
ſtated, The will then recited, that he had made ſeveral 
very conſiderable purchaſes of ſeveral other real eftates at 
$tanwell aforeſaid, and elſewhere in the ſame county, ſince 
the purchaſe of his faid manor of Szanwell, and other pre- 
miſes therein beſore mentioned, made of the truſtees of the 
Earl of Dunmore, and he, thereby, gave to the ſaid Dr. 
Eraſmus Saunders, and Foſeph Pickering, and their heirs, all 
other his meſſuages, lands, hereditaments, and real eftates 
at Stanwell, or elſewhere in the faid county (of Middleſex ), 
with their appurtenances, (except ſuch parts thereof as 
were incloſed within his gardens and park,) in truſt to fell 
and diſpoſe thereof, and, with the money ariſing from the 
lale, to pay and diſcharge all principal and intereſt due on 
any mortgages, or other incumbrances affecting the ſaid eſtate, 
and, from and after payment thereof, to apply the reſidue 
of ſuch purchaſe monies in paying and diſcharging the for- 
tunes therein before given to his younger children, At the 
time when Sir Fobn Gibbons made his will, the manors of 
Stanwell and Shepcotts, alias Hammonds, were in mortgage 
to Mrs. Child, as before ſtated, and all the copyhold pre- 
miſes before mentioned were purchaſed by him after the - 
mortgage made to Mrs. Chi/d. By leate and releaſe, dated. 
» WE tie 1ft and 2d of March 1776, in contideration of the ſum 

of 20,0001, (Mrs. Child's mortgage money,) paid to the 

perlons then entitled to the ſame, by Buller and Pickering, 
the truſtees in the marriage ſettlement of the leffor of the 
plaintiff, all the ſaid manors, and all the other mefſuages, 
lands, tenements, and hereditaments, contained in the: 
laid mortgage of the 7th and 8th of April 1775, and pur- 
chaſed by Sir Fohn Gibbons of the ſaid truſtees of the Earl 
ot! Dunmore, were, at the requeſt of Sir John Gibbons, and 
ol the leffor of the plaintiff and his wife, releaſed and con- 
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firmed to the ſaid Buller and Pickering, and their heirs, tg 
the ſame uſes and truſts as by the marriage ſettlement os 
the 3oth and 31ſt of Augyft 1771, were limited concerning 
the ſame, freed and diſcharged from all equity, terms, 
proviſos, and conditions, of redemption. By leafe ang 
releaſe, dated on the ſame days reſpectively, and made he. 
tween the ſame parties with thoſe laſt-menttoned, —afſtex 
reciting that the 20,000/. and all intereſt had been paid, 
and that, thereby, the premiſes conveyed for better ſecur. 
ing the payment thereof were become releaſed and dilcharg. 
ed,—all and ſingular the capital meſſuage, and all other 
meſſuages, lands, tenements, hereditaments, and premuſes, 
in the leaſe and releaſe of the 19th and 2oth of April 17;;, 
mentioned, were duly granted, releaſed, and conveyed to 
the uſe of the faid Fo/eph Pickering, his heirs and aſhigns, 
free from the proviſo of redemption- contamed in the re- 
leaſe of the 20th of April 1755, in truſt for Sir John Gib- 
bons in fee. Hr Fohn Gibbons died in Frme 1776, without 
revoking or altering his will, greatly indebted to many per. 
ſons by bonds ; leaving the leffor of the plaintiff his her at 
law : And the ſurviving truſtee under the will, conceiving 
himſelf entitled to the premiſes contained in the different 
ſurrenders herein before mentioned, and alfo to the free- 
hold premiſes contained mn the leaſe and releaſe of the 17th 
and x8th of April 1755, had agreed to ſell the fame to pay 
Sir John's debts, but the leflor of the plaintiff alſo conceiy- 
ing himſelf entitled to the ſame premiſes, he hath brought 
this ejectment for the recovery of the pofſeſhon thereof. 

Upon this caſe, the queſtions ſtated for the opinion of 
the court, werez 

1» Whether the leflor of the plaintiff, as heir at law ot 
his father, or as tenant for life im poſſeſſion of the eſtates | 
compriſed in his marriage ſettlement, is entitled to the pre- 
miſes contained in the ſaid ſurrenders ? 

2. Whether the leſſor of the plaintiff, as heir at law of 
his father, is entitled to the premiſes contained in the talc 
and releaſe of the 175th and 18th of April 1755 ? 

On Tueſday, the 19th of Fune, the caſe was argued, by 
Lawrence, for the plaintiff, and Wilſon, for the defendant. 
The arguments for the plaintiff were to the following 
effect. | 

1/? Puefion,—On this part of the caſe, it was contended; 
1. 'That the copyhold lands paſſed to Sir William Gibbons 
for life by the terms of the marriage ſettlement; or, 2. That 
they were not compriſed in the will of Sir John Gibbons, 
and, therefore, deſcended to Sir Wilkam, as his heir at 
law.—1. The copyhold lands were parcel of the manor of 

 Stanwell, for they are {tated to have been held of the ma- 
nor, and, in contemplation of law, cuſtomary lands held 
of a manor are parcel thereof, "The freehold intereſt 1s 1 
the lord, for which reaſon the copyholder cannot preſcribe 
II Wm 
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in a que eſtate. The forms of conveyancing, as well as thoſe 
of pleading, prove the fame poſition z for copyholds paſs by 
ſurrender to the lord, and, from the nature of a ſurrender, 
itcan only be made to one who has a higher intereſt in the 
*eſtate than the perſon who ſurrenders. "The copyholder 
js, in point of law, only a tenant at will. 'Theſe copyhold 
lands, therefore, paſſed by the original and ſubſequent 
deeds. 'The words are certainly ſuthciently comprehenſive 
to include them ; for they not only mention © manor or 
« lordſhip,” but alſo * all rights, privileges, and appur- 
« tenances thereunto belonging.” Sir Fon Gidbons, as 
mortgagor in pofleſhon, could do no acts to injure or dimi- 
niſh the ſecurity of the mortgagee ; though he might do 
ſuch as ſhould tend to her advantage. He might take a 


$9 it is ſettled, © that if one who has a manor devile it, 
« and, after, a tenancy eſcheat, that ſhall paſs by the de- 
« yiſe as part of the manor z” Punter v. Coke (a), "The ſur- 
renders to Sir John Gibbons were the mere determinations 
of eſtates at will in parcel of the manor mortgaged to Mrs. 


part of the mortgaged premiſes compriſed in the deeds of 
the 7th and 8th of April 1755, and in the marriage ſettle- 
ment of Sir Wilham Gibbons ; and, therefore, after the re- 
demption of the mortgage, and the death of Sir Zohn, they 
veſted in Sir W/ham as tenant for life.—2. But, if the court 
ſhould think the ſettled eſtate confined to ſuch lands as Sir 
John had at the time of the firſt mortgage to Mrs. Ch1i/d, Sir 
Willam will be entitled to them as heir at law, 1f they did 
not paſs by the will. Now, by the will, nothing is deviſed 
but a zeverſion in the manors, and the freehold eſtate, (ex- 
cluſive of the manors,) which he purchaſed afterwards. 


| (#) B. R, M. 6 Ann, 1 Salk. 237, 


23 149. 


ſurrender, or an eſcheat, for the benefit of the mortgagee, 


Child. The lands ſurrendered became, after the ſurrender, 


2d Queſtion, — There are alſo two grounds upon which 
vir Wilham's claim to the freehold purchaſes of his father 
may be ſupported. —1. 'The purfofe of the ſecond deviſe 
was to pay off mortgages and other incambrences affecting the 
lands, and which were a real lien, and would be a charge 
upon them into whatever hands they might come. Now, 
after the mortgage on the freehold purchaſe was paid off, 
there were no incumbrances on the freehold eſtate that 
would have followed it into whatever hands it came. 'The 
teſtator is not /fated to have left any bonds which would 
affeQt the land. Before the ſtatute of 3 WY. & M. c. 14. 
lands in the hands of a deviſee were not liable to bond 
debts, and, ſince the ſtatute, it has been held « that a bond 
1s not a lien upon the land” Par/lowe v. Weedon (b). If 
an heir at law ſell the lands, a bond creditor cannot follow 
them; 'The purpoſe of the deviſe to the truſtees being, 


thereiore, 
(5) Canc. Trin, 1718, IF Eq. 


Ca. 
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178 1, therefore, fulfilled before the teſtator's death, the deyifs 
itſelf became void. —But, 2. If this conſtruCtion ſhould no 
Dox . be adopted, ſtill, an event happened after the making the 
againſt will by which that part of 1t which relates to the freehold 
PorT. purchaſe was revoked. It is an eſtabliſhed rule, that, if 
the nature of a teſtator's intereſt 1s altered after the deviſe, 
ſuch alteration operates as a revocation in law pro tanty, 
Thus, if a man, ſeifed in fee, make a will of lands, and, 
afterwards, make a feoftment, or levy a fine, to the uſe of 
himſelf in fee, though he is in of the old eſtate, yet this is 
a revocation. 1 Rolle's Abr. 614, 615. Now, in this caſe, 
at the time of the will, the legal eſtate was in Mrs. Child, 
and, after the will, was transferred from her, and conveyed 
to Pickering, and, though the equitable intereſt may haye 
remained the ſame after the conveyance to Prckering, yet, 
there having been an alteration in the legal eſtate after the 
will, that ſhall operate as a revocation ; for 1t was deter- 
mined, 11 the caſe of the Earl of Lincoln v. Rolls (a), that 
equitable and legal eſtates, as to implied revocations, ſtand 
upon the ſame footing, and are governed by the ſame rules, 
For the defendant, the ſubſtance of the arguments was 
as follows : | 
1/2 Queftion—1. All the intereſt which Sir John Gibbons 
had in the manor of Szanvell at the time of the firſt mort- 
gage certainly paſſed by the marriage ſettlement, to the leſlor 
of the plaintiff; therefore, the freehold intereſt in the 
whole paſſed ; but the copyhold intereſt did not paſs, be- 
cauſe that was not in Sir Joh at the time of the mortgage. 
The copyhold intereſt is a diſtinEt permanent thing, taken 
notice of by the law, and was, in this caſe, in divers per- 
ſons diſtinct from the lord, at the time of the mortgage. 
As ſoon as the mortgage became forfeited, N'rs. Child had 
an abſolute eſtate in fee-ſfimple in the manor, or freehold 
part ; and vir John, from that time, was only her tenant 
at will. Under thoſe cireumitances, the ſurrenders were 
made to him in fee. It is not true, when a tenant of a 
manor, either for a lefler eſtate, or in fee, takes, by fur- 
render or forfeiture, a copyhold eſtate held of the manor, 
that the copyhold is thereby extinguiſhed, and blended mn 
\ the manor. In the firſt caſe, the qualified holder of the 
manor cannot extinguiſh it ; for, if he lets it for years by 
C 716 ] indenture, it will {till continue demiſeable, as copyhold, 
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by the reverfioner. In the other caſe, 7. e. where he 1s 
tenant in fee of the manor, he way extinguiſh the copyhold 
by granting it out by a deed or common-law conveyancey 
for, after that, it would loſe an eſſential quality of copy- 
hold, becauſe it would not have continued demiſeable by 
copy of court roll ; but, in zhat caſe, till he does, the M 
0 


4a) Dom. Proc. T. 1695, Show, Parl. Caſes 154. S,C. 1 Eq. Ca. 41» 
412. 2 Freem. 202. | | | 
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hold intereſt only continues ſuſpended, and it may be 
granted out again as copyhold. If Sir John Gibbons had 
had no intereſt in the manor at the times of the ſurrenders Dos 
to him z if, for inſtance, Mrs. Chi/d had, before that time, againit 
taken poſſeſſion of it by ejetment, he might have compel- Porr. 
led her. to admit him as tenant of the ſurrendered copy-" 
holds. Being tenant at will under her, at the time the 
copyhold intereſt was ſuſpended, he could not admit him-. 
{elf ; but, as ſoon as his tenancy at will ſhould have ceaſed, 
by a ſeverance of the pofleſſion of the manor, and of the 
copyhold, he could have obliged her to admit him ; and- 
ſhe would have been entitled to all the incidental ſervices 

| from him. 'This doctrine 1s clearly explained in Frenche's 
Caſe (a), and in that of Cone/bie v. Ruſty (b).—2. If theſe: 
copyhold lands are not comprehended in the ſettlement, 
they muſt be conſidered as having paſſed by the will. 'There 
are certainly words ſufhicient for that purpoſe, viz. 4 All 
« other my meſſuages, lands, hereditaments, and real 
« eſtates.” 'That general words like theſe will paſs copy- 
hold, as well as freehold, lands, has often been determin=- 
ed[1]; as in Acherley v. Vernon (c), and Doe, Leſſee of Pate 
v. Davy (d) [2] [F151] | 
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(a) B. R. M. 18 & 19 El. 4 Co. ture, at that time, thought the general 
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(b) B. R. E. 38 El. Cro. El. 459. 


- [1] The words of the ſtatute of 
27 Eliz. c. 4. 2. againſt covinous 
and fraudulent conveyances, are, 
« lands, tenements, or other heredita- 


« ments whatſoever.” In the Law of 


N. Pr, p. 108. Edition of 1775, a caſe 
1s ſtated, where Blencowe, Juſtice, ſaid, 
that copyholds are not within thoſe 
words ; but, in Doe, Lefjee 'f Watſon & 


ethers, v. Routledge, B. R. M. 18 Geo. 


3. [+152] Lord Mansfeld {:id, that 
ditum was of no authority, and ought 
to be rejeted; and Afton, Juſtice, 
| ſaid, he remembered a caſe, where 
general words of that fort had been 
held to comprehend copyholds. The 
court, however, in that caſe, deſired 
it might be underſtood, that they gave 
no deciſive opinion on the point. 

. By 13 Eliz. c. 7. $ 2. commiſſioners 
of bankrupt are authorized to diſpoſe 
of © all the bankrupt”s lands, tenements, 
* or hereditaments, as well copy or 
* ctomary-hold, as freehold,” by 
which it would ſeem, that the legilla- 


words as applicable to copyhold as to 
freehold. | 

(c) Canc. M. 10 Gee. 1. 9 Med. 68, 
io Med. 518. Com. 381, | 
(4) 8. R. M. 15 Geo. 3. 

[2] That caſe was as follows : HY. 
liam Davy, by, his will, dated April 
1767, and atteſted by three witneſſes, 
after ſeveral general and ſpecific de- 
viſes, and legacies, made the tollow- 
ing refiduary deviſe: © And, as to 
all the reſt and reſidue of my eltate, 
of what nature, kind, or quality ſo- 
ever, 1 give and bequeath the ſame un- 
to my brother Will:am Pate, his heirs, 
executors, and adminiſtrators, accord- 
ing to the nature of the reſpetve 
eſtates.” On the ſixteenth of May 


1768, the teſtator purchaſed, and was 
_ admitted to, a copyhold eſtate, in fee, 


at Hampſtead, and, at the ſame court, 
{urrendered it to ſuch uſes as he. ſhould, 
by his laſt will in writing, limit and ap- 
point. On the 18th of Nowember 1769, 
he made a coedicil, atteſted: by three 
witnefles, reciting, that he had made 
his will in 1767, by which he had de- 

ES | viſed 


[+ 152] Since reported, Cowp: 705% 
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Tt is true, theſe copyholds were not ſurrendered by Si 
Fohn Gibbons to the uſe of his will, but he was in a fitu. 
ation, with regard to them, at the time of making his 
will, which rendered that impoſſible ; for he was tenant 
of the manor itſelf, under Mrs. Child, and could not ſur. 
render to himſelf. But it will not be denied, that the 
copyholds were deſcendible, and, if ſo, they were deviſe- 


_ able ; thoſe terms being convertible, according to the doc-. 


trine in Se/tvin v. Selwwin (a), as ſtated by Lord Maxs- 
FIELD, 1n delivering the opinion of the court in Re y, 
Grifiiths (b). | 
2d Dueſiion.—1, The argument drawn from the word 
&« mcumbrances,” mm the deviſe of the freehold lands, loſes 
any effect it might otherwiſe be imagined to have, when 
it 1s conſidered, that the objeCt of the deviſe to the truſtee 
was not ſolely to pay the debts; for the reſidue of the 
money ariſing from the fale is directed to be applied to 
the payment of the younger children's fortunes, and that 
truſt 1s not pretended to be yet ſatisfied. This ſuperſedes 
the neceſſity of ſhowing what however ſeems pretty clear, 
viz. that * other incumbrances? muſt be conſtrued to in- 
clude bonds. —2. As to the ſuppoſed implied revocation, 
vir John Gibbons, at the time of the will, had only an 
equitable eſtate ; the legal intereſt was in Mrs. Child. In 
like manner, at his death, as well as during the interven- 
ing period of time, he had but an equitable eſtate. The 
legal title had indeed ſhifted from Mrs. Child to Picker- 
zn1g, but the equitable title had remained unaltered in the 
teſtator. Now, that a will is not revoked by the mere 
change of a truſtee, was direCtly and ſolemnly decided in 
the court of Chancery, on a rehearing, and after full ar- 
| gument 


viſed certain fee-farm rents, and now, hold lands. The queſtion was, if thoſe 
by this codicil, he gave thoſe rents to acquired afterwards paſſed by the will. 
Mrs. Dawy, for the term of her na- The court held, that they did ; that 
tural life, and gave her the houſe at the words in the will were ſufficient to 
Hampſtead for life, &c. and ſome other paſs copyhold property, and that the 
ſpecific legacies, and then followed efte& of the codicil was to operate as 
this clauſe; © And I do ratify and a republication, and to bring the will 


«« confirm all and every the gitts, de- to the date of the codicil [T7 ] , and 


« yiſes, and bequeſts, contained in my for this they relied on Acherly v. Fer- 
« ſaid will, except what I have here- on, reported by Compns, as an autho- 
« by altered; and 1 do deſire, that rity in point. % 


< the preſent writing may be annexed 
« to, accepted, and taken, as a co- 


[+151] Since reported, Corp. 159 
(a) B. R. M. » Geo. J- 2 Burre 


« dicil to my ſaid will, to all intents 1131. 1 Black. 222. 251. 


& and purpoſes.” At the time when 


the will was made, he had no copy- 1952. 1962. 1 Blacift. 605, 6c6. 


[tF] Copyhold lands purchaſed af- M. 24 Geo. 3. 1 Term Rep. 435. & 
tet the making of a will, do not paſs Cam. Scacc. 
| by ftuch will. Spring v. Biles, B. Be 
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ment at the bar, in a recent caſe of Watts & others v. I781. 

Flares (c); the circumſtances of which caſeiwere theſe: Ls 

William Watts, by his will, dated the 11th of May 1762, Dos © 

deviſed all his real eſtate in Berkjbire, to certain truſtees, againlt 

and their heirs, to the uſe of his firſt and ſecond ſons, Porr. 

and firſt and ſecond daughters, anger by in {trict ſet- 

ftlement, with remainder to his own right heirs. On the 

2gth of February 1764, he made a codicil to this will, 

reciting, that, fince the publication thereof, he had con- 

tracted with the Duke of King/on for the purchaſe of 

certain lands in Buckinghamfhire, and, thereby, directed 

the truſtees and executors in his will, out of the refrduum 

of his perſonal eſtate, to pay the purchaſe money, and, 

on payment thereof, he direCfted, that the ſaid purchaſed 

premiſes ſhould be conveyed, ſettled, and limited, to the 

{ame uſes, and on the ſame truſts, as by his will he had 

limited, and declared, concerning his eſtate in Berkſhire. 

Afterwards, the teſtator h:zn/e/f compleated the purchaſe 

referred to in the codicil, and took a conveyance of the, 

purchaſed premiſes, to certain truſtees therein named, mm 

fee, in truſt for himſelf, and his heirs, ſoon after which 

be died. The bill was brought by the younger children, | 

to have, {inter alia, ) the truſts in the will and codicil 

carried into execution, as to the new purchaſed eſtate. "The 

Maſter of the Rolls having omitted to give any directions 

as to that point, the caſe came on, by petition and ap- 

peal, before the Lord CHANCELLOR, and the queſtion 

was, Whether the conveyance of the new purchaſed lands 

to the truſtees, ſubſequent to the will and codicil, was 

not, pro tanto, a revocation thereof ? "The teſtator Watts, 

at the time of making the codicil, the thing being i feri, 

was in the nature of a mortgagor, and the Duke of King- 

ſon 2 truſtee for him. Afterwards, before his death, the 

legal eſtate veſted in the new truſtees. Yet Lord Ba- 

THURST decreed, that there was no revocation, and that 

the truſts ſhould be carried into execution [+ 153]; rely- 

ing much on the general propoſition laid down by Lord f 119 } 

HarDwicks, in Parſons v. Freeman (a), viz. © That, 

* where a man has an equitable intereit in fee, in an 

© eſtate, and deviſes it, and afterwards makes a convey= 

* ance of the legal eſtate to the ſame uſes, this is no re- 

* Yocation.” —That caſe of Warts v. Fullarton is deciſive, 

being indeed ſtronger than the preſent, for even the equi- 

table intereſt had, there, been in ſome degree altered. 

Lawrence, in reply, infiſted; 1. With regard to the 

Copyhold lands, that it was ſufficient for his argument, 

that Sir John Gibbons was lord of the manor, in poſſeſſion 
at 

(c) Canc. T. 14 Geo. 2. (a) Canc, 9g Nev. 1751, 8 4th. 741, 

[+153] Vide Greenhill v. Greenhill, v , EE mee. 

Canc, H. I711. 2 Fern. 079. | 


Sy 
 -< 


Ss f 3. RN —_ EIT — 
= _—_ = : 5 
TC 


EE WEE © on 
-_ ERIE EY 
To 22 ES, £ 
p ELIT TEE 
l —_— 
I 


o 
" 
” 

"0 

4 

BY 
oy 

Q 

/ 
[1 "6 

% 
* 
j 
4, 
ws 

”, 
(1. 
C08 
q y 
LF» 14 
WW. A 
bs. a 


iQ + 
dl 
'r, p 
Lad 
Kt 
\, 
Mo 
14 
{+ 
Ver 8 
| ly, : 
þ0R 
- 


" ['4 1 
i 
Tal 
20A 
dg 
$0 \ 
"7 
i 
" 
Ti! i 
[ 
a w 


> —— _—_——— 


TS TOI 
=_ 


—_— —_ 
+——_— ——— <—————— * - » T I > 2 «>< 
4 — by - - LH 4 
——_— =—_ —_x TH Ce, — —_ fo: £ — n 2 % _ : LEES Z a_ RAS "Inkicy poly hg "> A '- 
CINCCEIRSIDRT TIE Tr. a. —— X TEINS ES — , <:N ns CS I EE ee EIT Es nn ma rote Ls 7 oo fa 8 rEShes 
IND TEES mr WIS a WES -—> xt: "ag MS, - ” an tf - AW -->— > Ct DTCC So : — _ = w___ = E LEES Ns. _ =—_ by ; = —_ Ro 
ES rn ag. —__ — = eq {ona © a1 STE , > — TRE no — * = n _ G Ge SS es De_ e_ l \ $f = RE = ic m—_ SF. 
= Ss + IE 8 Sw wee - i l wt £ : 4 - = 2» 2 TX Fa —= - —A_ => - = DD — _— \ = 
Ht DS 3 Se EE eos riot cr REI =- b — - — Ph - "IT ODE 8 = g _ Dn Ai - Aro oma —— ———_— n—_— 
0 _ - —— "Y - I 4 = SR —h 4 2 ** p- k by \ = LA - _ —_ —_—_ ww CO > Ss 
% — -y - — __ = WET - - —_ SIT vy =. FRET. F 1644 - f ka #1 _ + <—_——_ Pg I ES, ES 2 ==> 
A. - _ by D —_ a brew. , . - a Ys ent ues. ed = 
G ws EEOC —_— $ LEE Ea $656 On r= — => = - ICY SEE 
or OE ITY S SO Fir RE; \ = i : 
20 —— - f o COTE: \ \ 
Fg g 
= \ 


a > ATC WS __ 
———_——_—__ . - 
h : - 4 ws 
h - o_ es 
ba * -_ - - » - PREPY mu 
Sn ns IE. Þ 2 a SEE CIS 
_— —_ - 3 - > i. + —_— 
TH LEES BS AE ESE TEE W: 
na —————_—_ - 
Cones TE 


= pes 
> LSE, 
rn 


_ LES 
- bby aan 
—_— od I ASSES 
EI Os 


- 


L 720 ] 


» 


the manor, not to keep the copyholds diſtin&t. If 1, 


_ it was true that the ſettlement referred to the mortgape, 


| He had made conſiderable purchaſes of other real eſtates, 


Duke of King/ton, and nothing but a mere claim. 


tee, and the buyer cetiui gue truft ; that, if the partics had 


CASES IN TRINITY TERM 
at the time of the ſurrender. "That he meant to henef/s 


had been his intention, he would have purchaſed them in 
another perſon's name. He alſo contended, that, though 


yet, if all the words were taken together, there waz 
enough to paſs copyholds purchaſed after the mortgage, 
though they ſhould be held not to be ſubjeCt to the mort. 
gage. But if they ſhould not be thought by the court 
to paſs by the ſettlement, ſtill they could never be in. 
cluded in the will, ſince, after diſpoſing of the reverſion 
of the manors, and quitting that fſubjeQ, it recites that 


and then diſpoſes of © all other his meſſuages, lands, (;,” 
words clearly calculated to exclude every thing belonging 
to the manors. | 2. As to the freehold lands, he ſaid, the 
caſe of Watts v. Fullarton was contrary to that of the Earl 
of Lincoln v. Rolls, and ſeemed a very extraordinary de- 
germination ; for that, at the time of the codicil, Watts 
had no intereſt in the land afterwards purchaſed of the 


Lord MaNnsFIELD faid, that, in equity, they conſidered 
ſuch a contract as that recited m the codicil in Watt y, 
Fullarton, as compleated, ſo as to make the ſeller a truf- 


died before. any conveyance, the heir of Watts, (had there 
been no deviſe,) would have taken the land, and the exe- 
cutors of the Duke of Kzngffon, the money. His Lord- 
ſhip then aſked Lawrence, how the heir at law could 
maintain an ejectment for the freehold lands, as the legal 
intereſt was clearly in Pichering ; to which he anſwered, 
that he conceived it to be now ſettled, that the title of 2 
mere truſtee ſhall never be ſet up to keep the cettui que 
zru/t out of poſteſhon. | | 

'Fhe court took time to confider till this day, when 
Lord MansFIELD delivered their opinion, as follows : 

Lord MansFiELD,—Except Mr Juſtice BULLER,—who, 
for private reaſons of conneCtion with one of the parties, 
has declined giving any opinion, and has had no ſhare n 
our deliberations,—we are all clear in 'the opinion I ſhall 
now deliver. 'This ejetment is brought to recover the 
poſſeſhon of two denominations of land ; 1. Certain copy- 
hold or cuſtomary tenements held of the manor of Sa1- 
avell, which were ſurrendered to Sir Fohn Gibbons, prid! 
to the ſettlement on the marriage of his ſon, the prelen! 
lefſlor of the plaintiff; and, 2. Certain freehold lands, 
which were purchaſed and mortgaged in fee, by Sir 70" 
then, after the ſettlement, deviſed by will, and, after that, 
the mortgage upon them paid off, and a conveyance © 


them made by the mortgagee to a truſtee. I will oy 
then 
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them ſeparately 3 becauſe the queſtions concerning them 1781. 
are entirely different, and independent. 

i. As to the copyhold tenements, the facts, in ſub- - Dos 
tance, are ſhortly theſe :—(Here his Lordſhip ſtated the againſt 
material part of the caſe, as far as concerned the copy-= Porr. 
holds, and ſaid, he thought, under the word © manor,” 
all the conſequences and incidents would have paſſed, 
which, in theſe, as in all the common dragnet convey- 
ances, were ſpecifically enumerated.)—The queſtion, on 
this part of the caſe, is, whether theſe copyhold tene- 
ments go to Sir William as tenant for life under the ſet- 
tlement, or whether they paſs by the will; and we are 
clearly of opinion that they muſt go to the uſes of the 
ſcttlement. 'To go by ſteps: After the mortgage, the 
mortgagee in fee had a right to the manor and every thing 
held of it as parcel thereof. In notion of Jaw, the mort- 

' gagor was only tenant at will, or, at moſt, from year to 

year, He had the loweſt eſtate poſſible. In equity, he 

was lord of the manor, ſubject to the charge upon it z but 

he could do nothing to weaken the ſecurity. In both 

. views it is clear what he could do in conſequence of the 

ſurrenders. He had the option, if he had been abſolute- 

ly tenant in fee, either to continue the copyholds as par- 

cel of the manor, —by granting them out again by copy 

of court roll, becauſe the cuſtom is not broken by their 

merely having continued in the lord's hand, but they may, 

notwithſtanding, be alledged to have been demiſed and 

demiſeable, by copy of court roll, which is all that 1s ne- 
ceſſary, —or to ſever them from the manor, by any com- | 721 T 
mon-law conveyance, 1s a leaſe, &c. But the manor be- 
ing mortgaged in fee, he could not fever them, becauſe 
that would have diminiſhed the ſecurity z for the mort- 
gagee had a right to the ſervices, quit-rents, eſcheats, for- 
teitures, and other caſualties. If we conſider +:s legal 
intereſt, being only tenant at will, he could not ſever the 
copyholds. 'The argument is ftronger on the ſettlement, 
| for the ſurrenders had then been made, and all is includ- 
cd in the ſettlement, ſo that, after that, he could not ſe- 
| ver, mn reſpect of the ſettlement. -'The next conſideration 
Is, had Sir John any idea of ſevering the copyholds ? Did 
he mean to do it by his will ? It is plain, on the face of 
It, that he did not ; for, after reciting the ſettlement, he 
deviſes only the reverſion of the manors, and does not 
mention the cuſtomary lands. 'Then, he deviles * af 
| * other, his meſſuages, lands, hereditaments, and real 
" eſtates.” Therefore, qu4cunque vid, we are clearly of 
opmion, that Sir Wilham is entitled to the copyhold te- 
nements ; becauſe, 1. They were ſettled as part of the 
manor,” and could not be ſevered by the will ; and, 2. It 
| they could have been ſevered by the wilt, z7a7 was not. 
one. : | | | 
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T4 1c41 Vide Coodtitle v. Knot, B. 2s Geo. 2. 1 Term Rep. 759. 1 (a) 
2t +44 3. Cowp. 43. 40. Lade Hy _ Dee, leſſee of Hodjaen, " 
v. Holford, B. R. E. 3 Geo. 3. Law of Staple, B. R. M. 29 Geo. 3+ 2 Ter 
N. Pr. Ed. 1775. p. tio. Bulterfie'd v. Rep. 084. | : | 
Heath, B. R. H. 23 Geo. 3, IF Doe, [1] Becauſe he was entitled ! 
leflee of Briftoe, v. Pegge, B. R. EZ, cover part of the premiſes, 


to this is, that he cannot recover them in ejeCtment 1; 


CASES -IN TRINITY TERM 
2. With regard to the frechold eſtate, the facts are 1; 


caſe as to what concerned the ſecond queſtion.)—Thef 
lands are claimed by the leflor of the plaintiff in this 
ejetment, as heir at law to'his father. 'The objeQion 


heir at law, becaufe, (independent of the deviſe,) by the 
leaſe and releaſe of the firſt and fecond of March 1776, 
they were conveyed in fee to a truſtee, and the legal eſtate 
1s in ſuch truſtee. It 1s anſwered, that this is indeed, 
primd facie, true, but that it has been fettled for years, 
that a mere truſt eſtate ſhall not be ſet up againſt a ett; 
que truſt [+154]; and, the conveyance to Pickering har. 
ing operated as a revocation of the devite of theſe lands, 
he is a mete truſtee for the heir at law. Now, in the 
firſt place, the rule only 1s, (and 1 hope. it is fo under 
ſtood,) that the truſt eſtate ſhall not be ſet up in an eject 
ment to defeat the certu: que truff mm a clear caſe. In ſuch 
a caſe, where the truſt 1s perfectly clear and manifeſt, the 
rule ſtands upon ſtrong and beneficial principles, becauſe, 
in cjetment, the queſtion is, who 1s entitled to the poſe 
Gon. But, if the truſt 1s doubtiul, a court of law will not w 
decide upon it i an ejectment. It muſt be put into ar- 
other way of enquiry. But, in the tfecond place, there 
ſeems to be no doubt here, that the perſon haying the cu 
legal eſtate 1s not a truſtee for the heir at law. vir Jon 
Gibbons, at the time of the deviſe, had merely the equitable 
fee in him. Mrs. Child was his truitee. 'Then, on paj- 
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ment of the mortgage money, ſhe conveyed the legal eltatt WW cu 
in fee to Pickering, which was merely transferring it from | 
one truſtee for Sir John to another 3 and I know of n0 cut 
determination, or caſe, in which a bare change of a tru ='y! 
tee has been held to revoke a will. On the contrary, Wi 

Mr. Wilſon cited a very ſtrong caſe where it was het to 


that it does not. All revocations, which are not agret- 461 
able to the intention of the teſtator, are ſounded on att ten 
 ficial and abſurd reaſoning. "The abſurdity of Lord Line | call 
coln's caſe is ſhocking. However, it is now law. but 
here, qudcunque vid, data, tir William cannot recover thei 
freehold lands ; for, 1. The truſt is at leaft doubtiuh 
which is ſufficient ; but, 2. We think the will as to them 


is not revoked. | 
The Poftea to be delivered to the plaintiff [1} 


4 
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| F | | 178 Io 
GRANT againſt ASTLE. Tr 00 
FRI was a writ of error, from the court of Common 8 Har 


Pleas, on an action of afſumpſit by AfHe, as lord of ge fne cane 
the manor of Great Tay in the county of E/x, againſt not be afſeſ- 
Grant, for the fines afſefſed by. the lord, on Grant's ad- !*d on the 
miſſion to eight different cuſtomary tenements. "The ge- Ferry mw 
claration conſiſted of three counts. "The firſt ſtated, that jj ten. 
Ajtle was lord of the manor ; 'That the eight tenements— ments.—If 
(enumerating and deſcribing them particularly, with their any count in 
names, and the names of the different parts of which | wt wean 
each conſiſted, where there were different parts of the ſame ohbgh 754 
tenement wita diſtinct names, and the number of acres others fate 
which each tenement, or its different parts, by eſtimation ſeveral, and 
contained)— were, and, for time immemorial, had been, conn hams 
parcel of the ſaid manor, and cuſtomary tenements of the ,,q rdocint 
ſaid manor, demiſed and demiſeable by copy of court roll for the plain- 
of the ſaid manor, by the * lord of the ſaid manor, or by tit, it is error. 
his ſteward, or deputy ſteward of the courts of the ſame —_ Fourt of 
manor for the time being, to any perſon or perſons en- qu... 2. 
titled to take the ſame in fee-fimple or otherwiſe, at the nive de nowo. 
will of the lord, according to the cuitom of the ſaid , ; 
; manor z and that within the manor there was a cuſtom, _ CIS 4 
that every cuſtomary tenant, upon his admiſhon to an' 
cuſtomary tenement, parcel] of the manor, by the lord or 
his ſteward, or deputy ſteward, ſhould pay to the lord, 
a reaſonable ſum, to be afſefſed by him, or his ſteward, or 
deputy ſteward, for a fine for ſuch his admiſhon to ſuch 
cuſtomary tenement : It then ſtated eight ſeveral admiſ- 
hons of Grant, by the deputy ſteward, to each of the eight 
n0 cuſtomary tenements reſpectively ; "Phat the jfir/} was of 

| 2 large annual value, viz. of the annual value of 23/7. 85. 
9d. and that Ale, at the time of the admiſſion of Grant 
to this firſt tenement, did afſeſs or appoint the ſum of 
461. 172. 6d. as and for a fine, for his admiſſion to that 
tenement, to be paid by Grant to Ajile, at the mefſuage 
Fr | Glled the Guildhall, in Great Tay aforeſaid, being the place 
| where the courts for the manor were uſually holden, at 
12 oclock, A. M. on Thurſday, the 20th of Augu/t, then 
ul next enſuing ; 'That the ſaid 46/. 175. 6d. was a reaſonable 
hell Jum of money to have been paid to Afle by Grent, for 
his admiſſion to that tenement.z and then an af/irmpſit by 
Grant for the 46/. 1 75. 6d. ; 'Fhen fimilar feparate allega=- 
tons with regard to the ſeveral fines of 4/1. 10s.; 2/. 125. 
6d.; 111. 18s. od. ; 34. 05-043; 14 L050. 3 78. 105. 
1, 0 od.; and 247. reſpeCively, for the ſeven other cuſtomary 
| Tnements [1] "The ſecond count ſtated, 'Chat, & where- 

| as 
[1] Some of the counſel ſpoke of errors, as conſiſting of eight counts, 
What is here called the firſt count, and there being eight feparat: afſſanpAte 
Was to deſcribed in the aſlignment ph alleged, 2 
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I781. 
Lon rms 
GRANT 
againit 
ASTLE. 


as Grant, afterwards, to wit, &c. was indebted to Atl: in 


CASES IN TRINITY TERM 


the further ſum of 98/7. 18s. 4d. for a certain other fine due 
and of right payable from the ſaid Gran? to the ſaid Ale, 
as lord of the manor of Great Tay, for the ſaid As; 
admiſhon of the ſaid Grant, at his ſpecial inſtance and 
requeſt, to certain other cuftomary tenements, parcel of the 
ſaid manor, to be held by the ſaid Grant and his heirs, 
of the lord of the ſaid manor, at the will of the lord, ac. 
cording to the cuſtom of the ſaid manor, by certain rents, 

rvices, and cuſtoms, therefore formerly due, and of right 
accuſtomed, 9c.” "and then an afſumpfit for the ſaid laſt- 


[ 724 ] 


at the ſame time, 84/. 


came on to be tried, before AS$HBRURST, Fuftice, at the 
Aſſizes for the county 
was found for Afle, with 98/. 18s. 4d. damages, 'ſubjett 
| to the opinion of the court of Common Pleas on a caſe 
| reſerved [2]. 'Fhat court having decided in favour of 


[2] The caſe reſerved ſtated, That 


 Aftle was lord of. the ſaid manor of 
which the tenements mentioned 191 the 
declaration were parcel, and that the 
ſame were held of 4//e, as lord of the 
ſaid manor, by copy of court-roll, at 
the will of the lord, according to the 
cuſtom of the ſaid manor, and that the 
fine was arbitrary; That Grant had 
craved admiſſion, on the death of his 
father, and was accordingly admitted, in 
fee, to all the ſaid copyhold tenements, 
upon which admiſhon a fine of 98 7. 
18s. 4d. was afleſſed ; That the ſaid 
fine of 98/7. 185. 4d. appeared to be 
two years improved value of the ſaid 
tenements to which Grant was admit- 
ted, after deduting 24. rg.s. 8d. for 
the quir-rents, which were 1/4, gs. 10d. 
a year ; That 4/le had not deducted 
any thing out of the ſaid tine for /ad- 
tax; "That Grant had paid 841. 5s. 8d. 
into court, upon the common rule. 
The queſtion ſtated, upon this caſe, 
was, whether the lord of the ſaid ma- 
nor was bound to allow any ſum of 
money for land-tax, out of the. ſaid 
fine. If he was, a nonſuit was to be 
entered ; it not, the verdic to ſtand. 
After the caſ2 had been argued at 
the, bar, Lord Loughborough delivered 
_ the opinzon of the court, ta the follow- 
Ing effect: | 


— 


mentioned ſum. The third count was for 1007. paid, laid 
out, and expended. Grant pleaded the general iffue, paying, 


\ can be no deduction, by anticipation, 


' offices they hold, and laſtly, by te 


5s. 8d. into court ; and the cauſe 


of Efex, when a general verditt 


Aflle, 


Lord Loughborough, 'This queſtion 
was truly conſidered as of great con- 
cern to the public at large. It has 
undergone a very deliberate examina- 
tion, and we are all of opinion, that . 
the lord of the manor 1s not bound to 
make any deduttion, for the knd-tax, 
out of a tine due for admiſſion on a de- 
ſcent, which 1s the preſent caſe, 

© 'The grounds which led us to this 
determination he in a very narrow 
compals. = 

«* In the #7/ place, the land-tax is 
annual, and, however probable its 
continuance may be, there can be n0 
legal preſumption as to the future u- 
tentions of the legiſlature, and there 


of an uncertain future burthen. 

« In the ſecond place, the tax, tho 
commonly called a tax upon land, !s 
not, in its nature, a charge upon the 
land. It is a tax upon the faculties of 
men, eſtimated, firſt, according !0 
their perſonal eſtate, ſecondly, by the 
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land mn their occupation. The land 18 
but the meaſure by. which the faculties 
of the perſon taxed are eſtimated; and, 
where it is intended by the legulature 
that the burthen ſhould not ultimately 
reſt upon the perſon charged, a pw 
of deduCting 1s given him by the oy 
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Aſtle, he remitted the 84/7. 5s. 8d. 
took judgment for the difference. 


this writ of error, and, (beſides ſeveral on the firſt count, 


upon the record, and | 178 I. 
Grant then brought 


GranT. 


which, not having been inſiſted on, I omit,) aſhgned"the againſt 
following errors on the ſecond count. 1. 'That no title + AsTLE. 


25 in the caſe of rents, and other cer- 
tain outgoings. But no deduttion is 
allowed for fines which are uncertain. 

* In the /af? place, this claim being 
new, and there being no precedent nor 
inſtance to ſupport it, the uſage of 
almoſt a century 1s a ſtrong proot, that 
no ſuch deduQtion ought to be made, 
aud amounts to a contemporary. and 
permanent expoſition of the land-tax 
aQs, in favour of the lord. 

© Theſe are the reaſons which have 
weighed in. the opinion of the court, 
to determine this caſe i the manner 
I have ſtated, . 

© But the ſubje& having led to much 
curious and intereſting enquiry into the 
nature of copyhold eftates, and the 
progreſſive advancement of the rights 
of the tenant, I wiſh to ſtate a few 
circumſtances that have occurred to my 
obſervation, for the inaccuracies of 
which I only am anſwerable. I do it 
in order to excite the inveſtigation of 
perſons more able and more diligent ; 
particularly of thoſe who are acquaint- 
ed with the antiquities of this country, 
as well as its laws : and I wiſh it may. 
have the effe& of engaging the atten- 
tion of the plaintifF in the preſent cauſe, 
who, I am ſure, is very able to make 
an enquiry of the nature I am going 
to point out. | 

* Copyhold tenures are agreed, by 
all writers, to be more ancient than 
the Norman government. In ſome of 
the moſt approved authors, the copy- 
hold tenure of land is derived from 
the ſtate of wi/lenage, which now hap- 

ly forms a very obſcure title in the 

a It is ſuppoſed, that all copy- 
olders were originally villeins, and 
that, by the mitigation of villenage, 
and the progreſs of enfranchiſement, 
the eſtate grew, by degrees, to be 
more free and permanent, till it came 
nto-the condition of a copyhold. 

* I cannot help doubting whether 


Was 


that deduction 1s not founded in miſ- 
take. The circumſtance which firſt 
led me to entertain the doubt 1s, that, 


in thoſe parts of Germany from whence 


the Saxons migrated into England, there 
exiſts, at this day, a ſpecies of tenure 
exactly the ſame with our copyhold 


eſtates, and that there exiſts likewiſe, 


at this day, a compleat ſtate of wz/len- 
age ; 1o that both ſtand together, and 
are not one tenure growing out of an- 
other, and, by” degrees, aſſuming its 
place. In Eaft Friezeland, the dutchy 
of Brunſwick, and other northern parts 
of Germany, there are villeins in groſs, 


and villeins regardant, ' with the ſame _ 


rigour which our -law formerly knew. 
There are alſo copyhold tenants, who 
are freemen, - but whoſe eſtates are 
alienable only by licence, and are tranſ 
miſible by deſcent ; and, in both in- 
ſtances, they muſt paſs through the 
courts of the lord. Nay, in the an- 
cient ſeat of the Anglo-Saxons, there 


exiſts, at this day, that peculiar de-- 


ſcent to the youngeſt ſon, which we 


call Borough Englih ; of which the 


name ſhews the original. 
< What I have ſtated I found in a 


very accurate treatiſe of German law 


by Selchow, one of the profeſſors of 
the univerſity of Gottingen, entitled, 
« Elementa Furis privati Germanici,”? 

« This ſeems lufficient to negative 
the idea that copyholders ſprang out 
of villeins. In Ergland, villenage has 
ceaſed, and copyholds remain ; but 
here, as in other countries, they both 
prevailed at the ſame time. | 

© It 18 not difficult to conceive, that, 
whenever agriculture became an object 
of reſpeC&t in the northern and weſtern 
parts of Europe, thoſe who applied 
themſelves to the cultivation of land, 
though inferior in point of dignity, 
would be equal in point of freedom, to 
thoſe whoſe only profeſſion was arms. 
The copyhold tenants were huſband- 
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men ; their perſons were free ; and, in 
that reſpeCt, they were as much above 
the villeins, as, in point of conſe- 
quence, they were inferior, in a mi- 
litary age, to thoſe who had arms in 
their hands. Their lands were held 
of a lord who could defend them, and 
who, in return for that defence, was 
entitled to certain profits and advan- 
tages, founded upon pattion exprels or 
preſumed. | 
© A fine to be paid on the change 
of a tenant 15 almoſt a conſtant incident 
of a copyhold eſtate, and 1t does not 
ſeem to have been long before the end 
of the reign of Queen Elizabeth, that 
courts of law interpoſed to moderate 
the exerciſe of the Jord's right to a 
fine, where the cuſtom had left the 
amount of it uncertain ; for it 15 pretty 
remarkable, that a queition on this 
ſubject was depending in the 36th & 
37th of Queen Z/:zzabeih, in the court 
of King's Bench, and in this court, at 
| the ſame time: you will fnd-1t in 
1 Relle's Abr. 507. and in the con- 
temporary reporters. 'Fhe queſtion 
was this; under what circumſtances a 
refufal to pay a fine ſhould amount, in 
a court of law, to a forfeiture of the 
copyhold ellate. 
< [It was contended, upon the part 
of the lord, that the mere non-pay- 
ment of the fine afefſed would amount 
to a forfeitur?. 

« That propofition appeared too 
ftrong, even in a court of law ; how- 
ever, the court of King's Bench, m the 
36th of Elizabeth, held, tnat, after the 
demand of a fine by the lord, and the 
refuſal of the tenant to pay, though 
the fine ſhould be unreaſonable, the 
eſtate ſhould be forfeited. 

© 'This court, a term or two after- 
wards, in the caſe of Jackman v. Hod- 
deſdon, reported in Cro. Eliz. 351. held, 

' that, in ſuch caſe, there was no for- 
feiture. The court of King's Bench, 


, whereby he claimed the faid fine. 
preſcription was therein {tated or alleged, whereby ſuch a 
| fine as was thereby claimed could arite or become payable, 


' reaſonable was a queſtion for the c0n- 


TRINITY TERM 


was alleged, nor <1d appear, to be veſted in 4/le, to en. 
title him to a fine upon the admiſhon of Grant ; whereas, 
by the law of the land, a title ought to have been ſtate, 


2. That no cuſtom or 


J- [hat 


(as has been juſt ſtated,) had held the 
contrary, but the opimon of this court 
prevailed ; and, in the 43d of Eliza. 
beth, 1n the caſe of Hobart v. Hoy. 
mound, reported in 4 Co. 27. b. the 
court of King's Bench, referring to the 
caſe of Fackman v. Hoddeſdon, in the 
Common Pleas, varied their idea, and 
held, that the refuſal to pay an unrea- 
ſonable fine was no forfeiture of the 
eſtate, From the manner in which 
the report of that cate 1s ſtated, and 
the gnxiety with which the Judges ſup- 
port the propoſition, one would be apt 
to conclude it had not been of great 
antiquity. | 

© A tew years afterwards, in the 6th 
of King Tames, in Willewe's Caſe, 13 
C9, 1. this point again occurred, and 
the law was not then talzen to be fo 
ſettled, as for the court {imply to fay, 
« the point 1s ſo,”? but the report ſtates 
a great deal of reaſoning and argu- 
ment to ſupport the poſition, that the 
Judges cot only might, but ought, e- 
ther upon the facts appearing upon a 
demurrer, or upon evidence to $0 t0 
2 jury, to determine, what was a Iea- 
ſonable fine; and, in that caic, the 
court held, that zavo years value Was 
an unreaſonable fine. 

* Thus then the matter reſted ; the 
fine was to be aſſeſſed by the lord; 
and, whether it was reaſonable or u- 


> © 2. ©acv. an ov A T.L2 


fideration of the court and jury ; and 
it would obviouſly be ſubject ro much 
fluuation and uncertainty. 'T'o prove: 
upon a trial, the annual improved V3 
lue of land, and then to calculate 0 
much of that value ſhould be paid for 
a fine, was likely to be attended with 
ſo much diffatisfaQtion, that recour' 
would frequently be had to the court 
of Chancery, which had always reliev- 
ed againſt the forfeiture, and taken 
upon itſelf, without a jury, t0 deter- 
mine what ſhould be a reaſonab'c — 


« Lord Keeper Covertry, in the 5th 
of Charles T. and again, in the 12th 
of the ſame reign, (1 Chan. Rep. 18. 
or 33. (a), and 7bid 51. or 96. (5), 
held, that one year's improved value 
was a reaſonable fine—guarding the 
decree—that one year's value ſhould 
not be counted a fine certain, but re- 
ferable to the diſcretion of the court 
whether it was reaſonable, and that the 
payment was then directed becauſe 1t 
was reaſonable. | 

© In the 2gth of Charles IT, in the 
year 1677; Lord Nottingham, in the 
caſein 2 Rep. in Chan. 135. (c), held, 
that zavo years value was a reaſonable 
fine; and, at the time of this deter- 
mination, in 1677, two years value 
was not a much higher payment, than 
one year's value had been at the time 
of Lord Coventry's determination. The 
intereſt of money had been reduced, 
and, from that and other cauſes, the 
value of land had riſen. One year's 
value might be nearly as large as an 
aliquot part of the ſelling price of land 
in the 5th of Charles I. as two years 
value at the time of Lord Nortingham's 
determination. From that time to the 
preſent, the idea of two years value 
being a reaſonable fine, in the caſe of 
4 fine arbitrary, (or, in the more pro- 
per phraſe, a-6/trable (d),) has pre- 
vailed uniformly, and the adhering to 
this rule has been a matter of very 
great convenience, though it cannot be 
laid to be a matter of {tr:& juſtice. 

© Two years value, the intereſt of 


time of Lord Noettingban's determina- 


the ſcliing price of a copyhold eftate, 
than the ſame number of years pur- 


- 
_— ——— 


money being fix per cent. as at the 


tion, is a much larger proportion of 


ciaſe, the intereſt of money being at 
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3. That it appeared, ** that one groſs ſum had been aſſeſſed, 
« and awas claimed as a fine for divers diſtinet and ſeparate __ | 
« cuſtomary tenements ; whereas, by the law of the land, Gganr 
« ſeparate and diſtinEt fines ought to be 1et and aflefled againſt 
« upon each ſeveral and reſpective tenement [+ 155].” 


1781, 


ASTLE. 


Wood, 


five, and four per cent. But to follow 
the variations of price, would create 
confuſion 1: this property, would oc- 
ca{iun a depreciation of it, and 15 not 
the true intereſt of the copyholder. Pub- 
lic convemence, thereiore, that great 
ſource of law and jultice, has eftabliſh- 
ed the authority of the rule laid down 
by Lord Nottingham ; and, it 1s to be 
obſerved, that the decifion was not 
above eighteen years prior to the firſt 
land-tax at. From that time to the 
preſent hour, not an inſtance can be 
found, where there has ever been a 
deduction from the two years value, 
(then fixed as the utmot amount of a 


 fine,) upon account of the Jand-tax. 


© [t ſeems, theretore, to me, much 
better for the 1natereſt of copyhold te- 
nants, and for the public advantage, 
as there 1s a great deal of that pro. 
perty in the kingdom, that the fine to- 
be paid upon the renewal of a copy- 
hold eftate ſhould be itrictly kept to 
that ſum which has ſubſiſted now above 
a century, namely, two years 1improv- 
ed value, without any deduQion ex- 
cept for quit-rents, which can hardly 
be called 2 deduction, for the lord 
muſt allow that whica he has received, 
or 1s to recerve.,? | 

[+155] The following caſe has been 
ſince decided, B. R. H. 24 Gee. 3. 

WHriTFIiELD v. HunT. 

Aſſumpfit, for copyhold fines. The 
aeclaration contained, (beſides ſeveral 
ſpecial counts, in the common form, 
for ſo many fines afſeſſed on ſeveral 
tenements,) a general ndebitatus af- 
ſumpſit, as follows : 

And whereas alfo the ſaid defend- 
ant, afterwards, &c. being a tenant 
of divers other cuſtomary tenements, 
parcel of the faid manor of, Wc. was 


(a) Middleton v. Fackſon. 
(>) Popham v. Lancaſter. 


U 4 


(c) Morgan v. Scudamore, 


(d) Cre. El. 351, 


indebted | 
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CASES IN TRINITY TERM 


Word, in ſupport of the demurrer.—Law, for the 
laintiff, 

Wood inſiſted, that the ſecond count was bad, and that, 
if ſo, as the verdict was general, the judgment muil be 
reverſed. —1. In order to ſupport this count, he aid, a 
great many circumſtances, effential to entitle the nlaintiff 
to maintain his action, muit be preſumed and tupplied 
by intendment. 1. There 1s no allegation of any cuitom 
to take fines, and, without ſuch a ſpecial cuſtom, no ine 
is payable. 2. It is not alleged, that the fine was reafon- 
able, 3. It is not ſtated how it was aflefled. 4, Nor 
how appointed to be paid. $5. Nor that the defendant 
had notice before the aCtion brought, 6. It is not ſuſhi. 
ciently ſhewn, that the tenements are copyhold, for they 
are not alleged to have been demiſed and demiſeable from 
time immemarial, &'c. They are, indeed, called cuſtom- 
ary, but that they may be, and yet not copyhold, nor. 
ſubje&t to the payment of fines upon admithons. It is 
not denied, that zndebitatus aeompit will he for a copy- 
hold fine [3] [0F}, but all the circumſtances juſt men- 
tioned are neceſſary to raiſe the afſumpſit, and there is no 
caſe in which the court has preſumed ſo many things, 
even after verdict.—Upon this head of objection he cited 
Moore v. Lewis (a), which was an action of afſumpſit, and 
the declaration contained two counts; in the firſt, the 
conſideration of the afſimpit was, that the plaintiff had 


Don Eb nne no nn rg  nnngein ms = 
— === EEE 


indebted to the ſaid plaintiff, then 
and till being lord of the ſaid manor, 
m 781. 55. for reaſonable fines due 
and payable by the ſaid defendant to 


_ the ſaid plaintiff, for and on the ad- 


million of her the ſaid defendant, ac- 
cording to the uſage of the ſaid ma- 
nor, into the ſaid lait-mentioned cul- 


| tomary tenements, with the appurte- 


nances, to hold to her, her heirs and 
aſligns, for ever, of the lord of the ſaid 
manor, according to the cuſtom of the 
ſaid manor, by the rents, cuſtoms, and 
ſervices,: for the ſame cuſtomary tene- 
ment formerly due, and of right accuſ- 
tomed, and, being ſo indebted, Tc. 


'The defendant demurred ſpecially ; 


and aftigned for cauſes of demurrer ; 
That 1t was not alleged, that the te- 


 nements were, from time immemoraial, 
cuſtomary tenements demiſeable, Fc. ; 


"That it was not alleged, that, within the 
{aid manor, there had been a cuſtom 
to pay a fine on admiſſion ; That it 
was not thewn, by whom the admiiſion 
was made, nor that any affeſment was 


ed to, nor how the ſame were aſſeſſed, 


that it had been expreſsly decided, 


done 


made ; "That the cuſtom of the manor 
was not ſet out, nor how many fines 
were due, and what each fine atrrount- 


nor what fine was due for each tene- 
iment. | 
Touchet, for the plaintiff, — Weed, for 
the defendant. | | 
Buller, Juſtize, ſaid, the queſtion was 
only, whether a general indebitatus aſ- 


ſumpſit will lie for copyhold fines, and 


that it will, in a caſe of The Date if 
Devonſhire. v. Craddock, C. B, H. 2 
Geo. 2. | | 
Judgment for the plaintiff. 
[3] It was ſolemnly decided that /- 
Sampfit will lie, in the caſe of Shuttle- 
worth v. Garnet, cited infra, P- 729: 
by the opinion of Dolben, Gregory, ard 
Eyres, Juſtices, againſt that of H', 
Caief Juſtice. FT Ker, | 
[> ] So, a general indebitatus a+ 
Jumpſet will lie for tolls. B. R. H. 27 
Geo. 3. 1 Term Rep. 616. - © 
| (a) B.R.E. 21 Car. 2. 1 Ventr. 77 


Jone the defendant multum et gratifſimum beneficium, in the 
ſecond, that he had done him multa beneficia. "There was 
a general verdict ; and motion in arreſt of judgment, be- 


cially not the laſt, for that ſome particular ſervice ought 
to have been alleged; and the court held clearly, that, 
nothing being particularly exprefled in the conſideration 
of the cen promiſe, and entire damages being given, 
the plaintiff could not have judgment. He alfo cited 
Eikin v. Waſtell (b), where, upon a writ of error, the 


hold, but muſt be ſo alleged. —But, 2. He contended, that 
there was another objeQtion, which was deciſive, viz. that 
aſſigned as the third error on the ſecond count. He faid 


ofs fine for ſeveral diſtinct tenements ; and it was im- 
poſſible to read this count and not to ſee that the fine 
was for divers tenements. 'The words are * a certain other 
« fine,” and © certain other cuſtomary tenements ;” not < a 
« certain other cuſtomary tenement.” "This muſt mean more 
than one tenement. It goes on farther, and ſtates them 
to be held by © certain rents, ſervices, and cuſtoms ;” 
and, if there is a plurality of rents and ſervices, there muſt 
alſo be a plurality of holdings. In the firſt count, the 
words cuftomary tenements, are manifeſtly uſed to ex- 
preſs ſeveral diſtin&t tenements, and there cannot be a 
better way of explaining the meaning of one part of the 
declaration, than by comparing it with the other part.— 
On this head, he relied on Hobart v. Hammond (c), where 
it was expreſsly reſolved, that, when a copyholder has 
ſeveral lands held by ſeveral ſervices, by copy, there the 
lord ought to affeſs and demand the fines feverally for 
every parcel which 1s ſo ſeverally held ; Taverner v. Crom- 
well (d); and Hitch v. Wallis, before BLacksToNE, Fu/- 
a the Lent Aſhzes for the county of. Cambridge, 
I7 Leo. 2. | | | | 
Lord ; FRED. deſired Law to confine himſelf to 
IW2d's ſecond objeCtion. 


that, here, the objection was made after verdict, npt on 
a demurrer, or at the trial, as in the caſe of Hitch v. 
Wallis, in which caſe the plaintiff would have. given evi- 
dence of one groſs conſolidated fine for divers tenements. 
The court in this caſe will give to the word © zenements,” 
ſuch a ſenſe, if poſſible, as will ſupport, rather than over- 


{on (e), means, any © corporate inheritances,” or any 
| | & inheritances 


230, : mond. ES 
(c) B.R. M. 42 & 43 El. 4. Co. (4d)'/B.R.T. 26 El, 
27, b, $, Go Moore, 622, and Cro. El. | (e) Cor Litt. IQ. b. | 


m THE TWENTY-FIRST YEAR OF GEORGE UII. | 


cauſe neither of the conſiderations were ſufficient, eſpe- 


court agreed, that land could not be zntended to be copy-. 


turn the count. 4 Tenements,” as defined in Cote Little- 


1781. 


—_— —— — 


(3g ANT 
againſt 
ASTLE. 


he took it to be quite ſettled, that there cannot be one 


L 729] 


Upon that point, Law ſaid, it ought to be conſidered, 


(b) B. R, M. 14 Fac. 1. 3 Bulfr. 779. by the name of Dalton v. Ham- 
4 Co. 27. @ | 
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729. CASES:IN TRINITY TERM. 


178T. © inheritances iſſuing out of thoſe,” It may ſtand for 
== ; meſſages and lands, and, it you tranſlate the fign into the 
GzaxT thing, the declaration will run, « certain other cuſtom. 
againſt © ary mefiuages. and lands,” which would certainly he 
ASTLE. fuſhcient, as the fine may be ſuppoſed to have been at. 
ſeſled for one copyhold eſtate compoſed of different parts, 
as houſes, arable grounds, &sc. As to the words, &.rents, 
«, ſervices, Fc.” in. the plurat, one copyhold eltate may 
be held by ſeveral different ſorts of rents, and ſervices, 5 
be paid, and performed, at different times. In $5. 
worth v. Garnet, as reported m leveral different books. (þ), 
the declaration was on a general debitatus afſumpſit for a 
fine, payable on the death of every lord, and aliefled on 
the defendant, as tenant guorundam cuſtumariorum tee- 
mentorum (c), and, upon a motion in arreſt of judgment, 
It was determined that the action lay [3] [oF]. So, in 
{ 739 ] the caſe of The Mayor of Exeter v. Trimlet (d), where— 
on a general demurrer to an action. of afſizmpſit tor pcity 
cuitoms, m which the declaration contained - two counts, 
| the firſt ſetting out a preſcriptive right, and the ſecond be. 
ing a general indcoitatus afſumpfit, for a certain ſum duc for 
petty cultoms—the demurrer was over-ruled, and W1LLss, 
Chief Fuſtice, m delivering the judgment, of - the court, 
faid they gave no poſetive opmion as to the ſecond count, 
but inclined to think i1t- was. well enough upon a general 
demurrer, and that, if the defendant had pleaded 71 
afſumpjit, the plaintiff, at the trial, would have been 0b- 
tiged to ſhew his right to the petty cuſtoms. Surely the 
plaintiff, here, is entitled to, at leatt, as much adyantage 
after verdict, whatever might haye been the caſe upon 4 
ſpecial demurrer, "There, it is ſaid, the plaintilf mull 
have proved his right, Herc, the court, will pretume, 
that the right was proved, and no Judge at Nift Pris 
would have ſuffered evidence to be produced of one general 
conſolidated fine for ſeveral copyholds : It muſt be intended 
that the proof was either of one eſtate, or of ſeveral al- 
ſeſlments. If the court ſhould think © tenements” in tne 
. | lural, cannot be interpreted to mean one eſtate com- 
poled of different parts, they will reject the letter 5, 72- 
ther than turn the plaintiff round. 'The word © parcel” 
may aſſiſt to ſhew that only one copyhold was meant. 
Lord MansFisLD,—I have exceedingly lamented, that 
ever ſo inconvenient and ill-founded a rule ſhould have 
been eſtabliſhed, as that, where there are ſeveral counts, 
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entire 
q (3) B.R.M. 1 WW. & M.Carth. go. the only point argued being whether 
i _ 3 Med, 239. 3 Lev. 261. 1 Show. 35. afſumpfit was a proper form of action. 
b Comb. 151. Vide ſupra, p. 728. Note (3)- 
| \ (c) Garth. gi. —__[tF} Supra, 728. Note [<a 
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_ [3] The preſent queſtion does not (4) C. B. T., 32 & 33 Geo. 2 2 
appear to have been made in that caſe; HU. gg, | 


- EO, HE —_Y * 
o 


—— 
re = 
W- 
BY 


IN THE TWENTY-FIRST YEAR OF GEORGE II.. 57S » ' Fi 
entire damages, and one count 1s bad, and the others not, y 7 31. Ty 
this ſhall be fatal ; upon the fiftitious reaſoning, that the | Y |.” 
jury has aſſeſſed damages on all, although, they in troth; :Grins | 
never thought of the different counts, but the verdiCt was againſt 

{) taken, from the inadvertence of counſel in the hurry AsTLE, 


of Ni Prius. And, what makes this rule appear more 
abſurd, is, that it does not hold in the caſe of criminal 
roſecutions z for, when there is a general verdi& of 
gulty, ON an indictment conſiſting of ſeveral counts, if any 
one of them 1s good, that 1s held to be ſuihcient [+156]. 
But, in civil caſes, the rule 1s now fettled, and we have 
gone as far as we can, by allowing verdicts i fuch caſes 
to be amended by the Judge's notes (a). That might 
have been done, in this inſtance, in an earlier ſtage of the 
roceeding, but cannot now after judgment. | 

BULLER, Fuftice,—The court may grant a wenire de 
1. A good cauſe of aCtion is ſhewn in the firſt count ; 
and that it 1s true, appears by the verdict ; but the plain- 
tiff has alſo had damages aflefled to him on a count in 
which he has not ſhewn any cauſe of aCtion. 'The court, 
under theſe circumſtances, may ſend the caſe back to have 
damages aſſeſſed only on that count, on which, in point 
of law, he is entitled to recover, - 
'The court then ſaid, there was no doubt but a wvenrre d- 
1v might be granted by a court of error : "That it had 
been done by the Houſe of Lords, and was not a new 
practice, for, upon an enquiry made by this court on a late 
cale from Ireland, a great many inſtances had been found. 
A venire de novo awarded [4] [157] 
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[+156] Yide Regina v. Ingram, H. 
10 Ann, 1 Salk. 384. OT 

(a) Eddoawes ve Hophins, B. R. E. 
20 Geo. 3. ſupra, P. 370. 

[4] The cauſe came on to be tried, 
on the wernire de novo, before Ajbhurſt, 
Juitice, at the Lent Aflizes for the 
county of E/ex, 22 Geo. 3. when the 
Jury, upon the evidence, thought that 
the ſum of 46/7. 175. 6d. ftated to 
have been aſſeſſed as a fine on the ad- 
miſion to the firſt of the eight tene- 
ments, exceeded two years* value, and 
that the fine ought only to have been 
46l. 45. 3d. Apbhurft, Juſtice, was 
of opinion, that the plaintiff could not 
Ave a verdict for that ſmaller ſum, but 
muſt recover either to the exact amount 
of the fine declared upon, or not at all. 
Lhe plaintiff's counſel, however, in- 
liſting ftrongly that he might recover 
according to whatever the jury ſhould 
find the two years? yalue to be, a ver- 


dit was found for the plaintiff, by 
conſent, on that ground, with liberty 
to enter the verdict for the defendant, 
if the court ſhould think the plaintiff 
was bound to prove the exact ſum laid. 

In Eafter Term, 22 Geo. 3. this 
queſtion was argued, by Rows, Erſkine, 
B. Hunter, and Law, for the plaintiff, 
(Aftle,) and Peckham and Mingay, for 
the defendant; and, in the ſame term, 
on Saturday, the 11th of May, Lord 
MansFlELD delivered the opinion of 
the court in favour-of the defendant, as - 
follows. wo 

Lord Mansfield, —The only count in 
the declaration which is now material, 
15 for ſeveral fines for admiſſion to ſeve- 
ral copyholds ; the declaration ſtates, 
a cuſtom for every cuſtomary tenant to 
pay a reaſonable fine upon his admiſ- 
fion; to be aſſefled by the lord, &c. ; 
that the firſt tenement was of a large 
annual yalue, viz. of the annual _ 
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CASES IN TRINITY TERM 


of 23/. 85.94.;. that 
the lord had aſſeſſed 
461. 175. 64. as a 
fne for the defendant's 
admiſſion to this tene- 
ment, and that this 
ſam was a reaſonable 
fine. On the evidence, it appear- 
ed, that the fine ſhould have been 
only 467. 45s. 3d. that being the full 
amount of two years value ; and the 
queſtion now 1s, whether the plaintiff 
can, in this caſe, recover a ſmaller ſum 
thap tbe fine aſſeſſed. Two things are 
neceſſary parts of this cuſtom : 1. 'The 
fine muſt be ajzfed : 2. It muft be rea- 
fonable. The lord ſays, in his declara- 
tion, that he has afſeſed 461. 175. 64. 
tor a fine, and that this ſum was rea- 
forable, and brings his ation for that 


_ Preciſe ſum, 'Vhe queſtion for the 


jary was, whether 46/7. 17s. 6d. was 
a reaſonable fine, and they found it 
was not, therefore, the plaintiff 15 not 
entitled to recover. He has not afſeſſ- 
ed two years value, but a preciſe 
roſs ſum ; and by what rule he went 
in aſtcfiing that ſum does not appear 
upon the record, It is true, he has 
averred, that the eſtate 1s of a large 
yearly value, —v7z. of the yearly va- 
lue of 23/7. 8s. 9d4.—but that is no 
averment of what the yearly 

f 732 } value really is. And the 
averment in this caſe 1s total- 

ly immaterial, It would have been 
enough if the plaintiff had ſtated, that 


ke had aſſeſſed the ſum of 46/. 175. 6d. 


as a fine, and that ſuch ſum was rea- 
fonable ; and it would 7thea have been 
matter of evidence, juit as it was on 


 #hss recard, whether the ſum aſſeſſed 


exceeded two years? value or not, be- 
cauſe that is the eſtabliſhed criterion 
whether it be reaſonable or not. In 
the preſent caſe the daty is numerically 
Certain, for it 15 not affeſſed with rela- 


tion, and in proportion, to the anny;! 
value, but is fixed at a profs fun, 
The only caſe on this preciſe ſubje& 
is Titus v. Perkins (a), which is re. 
ported in Sinner (b), Carthewy (c), 
Lewinz (4), and 3 Modern (e). The 
Chief Fuſtice, there, ſays, © If the 
* lord demand more than he ought, 
he may make his demand ge no, 
for the Judge, in caſe of a greater 
demand than is due, ought not to 
adjudge as much as is due to 'the 
lord, and bar him for the refidue, 
but ought to adjzudge againſt him 
for the whole, and that his entr 
was tortious, zf he had entered, and 
put him to a new demand (f),” 
This goes to the demand itſelf, and is 
not confined to the caſe of a forfeiture, 
and there 1s no ſuch diltinftion made in 
that caſe—(which had been infiited on 
at the bar.)—'The gi/? and foundation 
of every action mult be proved as }aid 
in the declaration. This ation is for 
a certain preciſe ſuin, and, under the 
circumſtances of the caſe, it coald not 
be brought in any other way. The 
caſes cited for the plaintiff, — viz, of 
debt on a foreign judgment (g) ; or 
againſt a tenant for double the walue if 
the land, when he holds over under the 
ſtatute of 4 Geo. 2. c. 28. (h) ; or for 
treble the walue for not ſetting out 
tithes, under the ſtatute of £4. 6. (7); 
or of afſumpfit for a total loſs on a po- 
licy of inſurance, when there has been 
only a partial loſs (4) ;—are not at all 
applicable to the preſet caſe ; for, in 
all of thoſe, the gi/# of the aCion 15 
ſupported, and a caſe proved confikent 
with the declaration, thoſe ations be- 


ing not for a preciſe ſum, but fora 
 ſum' in propertion to what the jury 


ſhall find to be the value or the damage. 
We give no opinion, whether the lord 
might not have aſleſted a fine for two 
years? value, and made that folely the 

| foundation 


| (a) C. B.H. 1 & 2 Jac. 2. 
(5) Skim. 247. 
(c) Carth. 12. 
(4) 3 Lev. 249. 255. 
 (e) 3 Mod. 132. Reported alfo mn 


'  Comtberdb. 43+ 


(f) Skinn, 249- 


(s) Walker v. Witter, M. 19 Geo. 3 
Jupra, P+- 1. 
- (b) Vide Doev. Fackſon, E. 19 G00-3 
fepra. p. 175. 
(7) 2 S) 3 Edaw. 6. c. I3. 
(4) Gardiner v. Croſdale, B. R. H. 
33 Geo. 2. 2 Burr, 904. 1 Blackſt. 195» 
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Gundation of his declaration. In T7 7- 
iu; v. Perkins, a cuſtom to have a 
ear's value, generally, for a fine, 
was held to be good. But however 
that might be, it 15 very clear that the 
evidence here did not ſupport the de- 
caration, for the plaintiff has no right 
to any thing but the ſum aſfleſſed ; the 
duty ariſes upon the aſſeſſment, and 
that, by the evidence, 15 proved to 
have been illegal, and void. 'There- 
fore, the caſe itands as if no aſſeſſment 
had ever been made, and, conſequent- 
ly, the plaintiff*s right to demand a 
i is not yet complete. "Therefore, 
we are all of opinion with the defend- 
ant. ; 


for the defendant, becauſe, as the fine 
for the firſt tenement was to be deduct- 
ed from the damages, he had paid more 
into court than the plaintiff was entitled 
to recover. 

[+157] Vide Harword v. Goodright, 
B.R.T. 14 Geo. 3. Cowp.87. 89.91. 
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There was, accordingly, judgment 


EDEN and Another againſf? PARKISON. 


i 
24, therefore, as to 1-9r. 
this point in the caſe / 


of Street v. Hopkinſon, F CDG 
B. R. M. Rp 


10 Geo. 2. = 
2 Str. 1055. (Fln bens 
the Mayor of Shrewſbury F 
v. Kynafton, Dom. Proc. 


31ſt March 1737, 2 Str. 1051, 
4 Br. Caſes in Parl. 271. on a writ of 
error from B, R. the Houſe reverſed 
the judgment, and ordered the court 
of B. R. to award a wenire de novo. In 


Trevor v. Wall, B. R. E. 26 Geo. 3. 


i Term Rep. 151. the court ſaid there 
was no inſtance of a court of error 
granting a werire de novo, when the 
proceedings had originated in an in- 
ferior court, But where they ori- 
ginated in a court of great ſeſſions in 
Wales, a wenire de novo was granted'in 
the caſe of Dawzes v. Pierce, B. R. M. 
28 Geo. 4. 2 Term Rep. 125. Vide 
Galbraith v. Neville, ſupra, p.6. Note 
[1 2}. 


Tueſday, 
26th Junes 


HE plaintiffs inſured the ſhip the Yonge Herman Hid- Under a war« 


dinga, and her cargo, © at and from L'Orient to Reot- | wes ates we] 


licy of inſur- 


_ 14. ec = 
_ : -2%.z 
DE 


« terdam ; warranted a neutral fhip and neutral preperty.” 


ance, that the 


The ſhip being captured in the courſe of her voyage by ip and cargo 


ſome Engliſh men of war, the plaintiffs brought this action 
againſt the defendant, one of the underwriters on the po- 
licy, ſtating, in their declaration, that the defendant ſub- 
{cribed the policy on the 28th of * November 1780, and aver- 
ing, that the ſhip and cargo were, at that time, neutral 
property. Phe trial came on before Lord MaNsFELD, at 


' Guildhall, at the Sittings after laſt Eaſter Term, when a 


yerdiQ was found for the plaintiffs, ſubject to the opinion 
of the court, on a caſe which ſet forth, (as far as is mate- 
rial,) as follows : | | 

The ſhip in queſtion ſailed from L' Orient, on the voyage 
infured, on the 11th of December 1780, having the inſured 
cargo on board, and both the ſhip and cargo were neutral 


— Property at the time of the ſhip's departure from [*Orient, 


and ſo continued until the 20th of December 1780, on 


which day hoſtilities having commenced between the Er- 


ghſh and the Dutch, the Dutch ceaſed to be a neutral power, 

and the ſhip and cargo ceaſed to be neutral property. 'Fhey 

. Were taken on the 2 5th of December 1780, and condemned 
II | as 


are neutral 
property, 1t 18 
{ſufficient that 
they are neu- 
tral when the 
riſk commen=- 
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CASES IN TRINITY TERM 


as lawful prize, in the Admiralty gourt, on the 19th 
February 1781. 
Smith, for the plaintiffs, —Heworth, for the defendant, 
For the plaintiffs, it was contended, that the warrant 
was complied with by the neutrality of the ihip and conn 
at the time when the voyage commenced. It is a penery 
principle, laid down by BLAacksTONE,' Zuflice, in his Com. 
mentaries, ** 'Phat a warranty can only reach to things in 
« being at the time of the warranty made, and not to things 
« in future; as that a horſe is ſound at the buying hin 
&« not that he will be ſound two years hence (a) Tn the 
caſe of Woolmer v. Muilman (b), where the warranty was 
in the ſame words as here, the judgment of the court wa; 
for the defendant, becauſe the ſhip and goods were ngt 
neutral from the firſt [1]. There was no fraud upon the 
defendant in this caſe. 'The inſurer is to inform himſelf 
&« of the probability of ſafety from the continuance of peace;” 
as was laid down by Lord MANsrFIELD in the caſe of Carty 
v. Boehm (c). If indeed the property had ceaſed to he 
neutral by the act of the party himſelf, the caſe would have 
been different. But he is not anſwerable for the conſe. 
quences of a war breaking out during the voyage. 'Ty 
make him ſo, expreſs words ought to' have been uſed; 
otherwiſe the conſtruction 1s to be in the largeſt and moſt 
advantageous way for the inſured, according to the prin- 
ciple of the deciſion in the cafe of Gordon v. Mozley (4). 
The plaintiffs were ready to have proved, at the trial, that | 
the premium, at the time of this inſurance, would haye 
been the ſame if the warranty had been « Dutch property,” 
inſtead of © neutral property.” 
For the defendant, it was ſaid, that this was 2 new queſ- 
tion, and called for peculiar attention, as it would affect a 
great deal of property. It is certainly a queſtion ot con- 
ſtruction upon the face of the policy ; but, both from the 
words, and from the nature of the ſubject, it muſt be m- 
terpreted to mean a warranty co-extenſive with the voyage. 


| It is admitted by the argument on the other ſide, that, # 
© the 
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(a) 3 Blackt. Comm. 165, 

(3) B. R. T. 3 Geo. 3. 3 Sutr. 
1419. 1 Blackft. 427. 

[1] It ron, gs very diſtin&t- 
ly from the ſtate of that caſe in 3 Burr. 
that the ſlip and goods were not neu- 
_ tral at the time of the contra, or of 
the ſailing. It is only ſaid, « The 
« ſhip, at and before the time ſhe was 

loſt, was not neutral property, as 

warranted by the policy, (3 Burr. 

1420,” It may be colleted, how- 
ever, upon taking Sir 
account of the caſe, and Mr. Juſtice 


1905. 1910. Black. 593, $94: 


Fames Burraw's 


Blackſtone's together, that they were 
not neutral at the time of the contra. 
_ The point there made, as appear 
from Black/tone, was that the warranty 


was tantamount. to. a warranty fret 
from capture, and that, the Joſs having 


happened by foundering at ſea, wi 
not within the meaning of the warranty: 
But the court held, that, as the war- 
ranty was falſe, it was no contrad. 


(c) B. R. E. 6 Geo. 4. 3 Butt 


(4) N. Pr, H, 20 G Str, 


£0, 2. 3 
1205. 
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the neutrality had ceaſed before the ſhip ſailed, the under- x 78 I. 
writers would not have been hable. But what expreſhon of , ; 
:ntention is there, that the warranty ſhould not extend Eos N 
throughout ? 'Vhere are no reſtraining words, 'The fenſe againſt 


+; the ſame as if the policy had run, &« warranted neutral Par £1508 
« ſhip, and neutral property at ZOrient, and from 1" Ori- 
« out to Rotterdam.” If the words were to be thought 
equivocal, yet the nature of the thing ipeaks i favour of 
this conſtruction. 'The merchant propoſes to inture the 
ſhip and cargo: Upon this the under-writer requires a de- 
ſcription of the ſubject-matter of. the inſurance : 'The mer- 
chant anſwers, © I warrant 1t neutral.” 'Fhis puts an end 
to all enquiry about the country, —whether Dutch, Sqwed:/$, 
Norwegian, Wc. Surely, if it had been mentioned that 
the property was Dutch, the under-writers would have in- 
filted on a much higher premium, for there was, at the 
time of the inſurance, an univerſal rumour of a war be- 
tween this country and Holland. At the trial, this was 
compared to the cafe of a warranty to carry a ſtipulated 
number of men, or {o many guns. But thoie inftances do 
not reſemble this. if guns are thrown overboard to fave 
the ſhip in a ſtorm, zhat is a circumitance ariſing out of 
the very riſk inſured againſt, v2z. fea hazard z and, if ſome 
of the 'crew die, it cannot be ſuppoſed that the infured [ 735 } 
meant to undertake that men ſhould be immortal. In the | 
caſe of Lilly v. Ewer (e), the warranty was * to fail with 
« convoy trom Gibraltar ;” and, becauſe there were no re- 
ſtraining words, it was held that the convoy - mult be for 
the whole voyage. Suppoſe there had been a voyage for 
two or three years—as to China, Wc.—it cannot be thought 
that the under-writers would have been ſatisfied, if the 
property happened to be neutral at the commencement of 
the riſk, and, without ſome large addition of premium, 
would have taken the chance of war during ſo long a voyage . 
upon themſelves. It is the underſtanding of all perſons 
converſant with the ſubject, that, unleſs there be reſtrain- 
ing words,. the warranty extends to the whole duration of 
the voyage. The caſes cited on the other fide do not apply: 
They prove principles which the defendant has no occaſion 
to diſpute. | 
Lord MANSFIELD told $ith he had no occaſion to reply. 
Lord MansFitELD,—Many points have been gone into on 
both ſides, which are not neceſſary for the deciſion of this 
caſe, For inſtance, there is no doubt but you may war- 
rant a future event. But the ſingle queſtion, here, is, 
. What is the meaning of this policy. I had not a particle of 
doubt at the trial, and I know the jury had none; but Mr. 
Lee prefled for a caſe, and I granted one out of reſpeCt to 
tim, What is the cafe ? It is an inſurance upon a ſhip, and 
"Lp her 
(z) H. 1g Geo. 3. ſupra, P. 72. 
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i 78 1, Her cargo, at and from Orient to Rotterdam, The inf. 
"© 23 , ed warrant them neutral, and the defendant would hay: 
Evxxn the court to add, by conſtruttion, © And ſo ſhall continy. 
againſt © quring the whole voyage.” 'The contraQ is not < 
ParK1s0N. 'The inſured tell the ſtate of the ſhip and goods then, 1n4 
the infurers take upon themſelves all future events, ay 
riſks, from men of war, enemies, detentions of princes, 
Sc. 'The parties themtelves could not have changed the 
nature of the property ; but they did not mean to run the 
riſk of war. If it made a difference what country the pro. 
perty belonged to, the under-writers ſhould have enquired, 
The riſk of future war is taken by the under-writer in eyery 
policy. By an implied warranty, every ſhip inſured mu| 
be tight, ſtaunch and ſtrong ; but it is ſufficient if ſhe is {p 
at the time of her ſailing. She may ceaſe to be ſo in twenty. 
four hours after her departure, and yet the under-writer 
will continue hable. 'The caſe of Lilly v. Emer turns 
quite the other way. 'The deciſion there was, that the 
ſhip muſt fail with convoy according to the uſage of the 
trade z 7. e. convoy deſtined to go as far as uſual in that 
voyage. "The preſent is the cleareſt caſe that can be. 'The 
warranty is, that things ſtand ſo at the time ; not that they 
{hall continue. R, 
WirLLEs, and ASHHURST, Fuſiices, of the ſame opinion, 
BULLER, Fuftice, —The cale of Lily v. Kever 1s much 
againſt the defendant, for it was not contended, there, 
that the ſhip muſt continue with the convoy during the whole 
Voyage. 
"The Poſtea to be delivered to the plaintiffs [+ 158]. 


[+ 158] Vide Salucci V. TFohnſon, B. B. R. M. 30 Geo. 3» 3 Term Rep. 477 
R. H. 25 Geo. 3. (F Tyſon v. Gurney, 


Tuckiay, --- : | | 
abth Jung. Lows and Others againf WALLER. 


When upon a TAs was an action on a bill of exchange, tried before 


negotiation Lord MANSFIELD, at Guildhall, at the Sittings after 
for a loan of 14ſt Hilary Term [1]. The plaintiffs declared as indorſces 


Ne ergbe of Harris & Stratton, to whom the bill was ſtated to have 


cannot ad- been indorſed by Lawton, the drawer and payee. Tic 
yance caſh, defendant was the acceptor. 'The defence was, that the 
but will fur= þjll was given upon an uſurious contra&t between Harri G 


iſh d FRE : 
ny oy + ii Stratton, and the detendant. Lhis was controverted by 


Tower takes | iz mn 
and ſells by the intervention of a broker recommended by the lender, if the en 
given is made payable at a future day, for a ſum exceeding ttie value of the goo 
and 5 per cent. interelt, this is an uſurious loan, and the ſecurity 1s void. —A bill : 
exchange given upon an uſurious conſideration is void, even in the hands of aa indo 
for valuable conſideration without notice of the uſury. 


[1] The ation was direfted by an the 18th of December 1780. 
order of the Court of Chancery, dated 
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the plaintiffs ; but, they alſo infiſted, that the bill was in- 
dorſed to them for a valuable conſideration, and without 
notice of the ſuppoſed uſury ; and it was. argued, that al- 
though it ſhould appear that the original tranſaCtion was 
uſurious, {till the defendant was anſwerable to them. 

Upon the evidence, the caſe was this ; 

Waller, a commiſſioner of the ſtamp duties, had employ- 
ed one Lemon, a money=broker, to raiſe the ſum of 200/. 
upon the bill in queſtion. Harris & Stratton, hearing of 
this, ſent their broker to Lemon, to enquire whether Hal- 
ler wanted mzeney, and he told the broker he believed he 
did, for, to his knowledge, he had a bill to pay in a few 
days. 'The broker ſaid his principal would advance 100/. 
in money, and 1o0/. in goods, but that the goods ſhould be 
choice ſorts, and he ſhould not loſe by them; that he 
ſhould have them at the warehouſe price. Lemon, upon 
this, went and informed Waller, that Harris & Stratton's 
broker had been with him ; and Waller aſking him how 
they would deal, he told him what had paſled, and that the 
broker had appointed him to go with Waller, to Harris & 
Stratton's warchouſe, the next day. Waller, agreeably to 
this appointment, went, along with Lemon, the next day, 
and found Harris & Stratton at their warehouſe ; who made 
an apology to Waller for not having any money at that time, 
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for a few days. Lemon called ſeveral times aſtgr this, to 
get a day fixed, and told them, as he had mentioned before 
to their broker, that Waller wanted money, in order to pay 
ſeveral demands. In the courſe of about three weeks, Har- 
| 7 & Stratton ſaid to him, that, if Waller would come the 

_ next day, they would give him 50/7. and he and Waller ac- 
cordingly went the next day. When they came, one of 
the partners went out, and returned in a little time, ſaying 
he could not get any money, but, if 7/aller would take the 
whole in goods, he ſhould have them direQtly. Waller 
agreed ; and the goods, (hoſiery ware,) were ſorted out by 
one $trutt, a broker who was preſent, and delivered to 
Waller, and, at the fame time, Waller delivered to Harris 
& Stratton the bill of exchange, and alſo an aſſignment of 
his falary, as a collateral ſecurity in caſe the bill ſhould not 
paid when it ſhould become due. Strutt and Lemon 
carried the goods to the ſhop of E/derton an auctioneer, who 


vance the value. He deſired two hours to make his calcu- 
lation, and, at the end of that time, Lemin and Waller 
came to him, and he offered 1 207. for the goods, ſaying, it 
was the utmoſt they were worth. Waller took the 1207. 
it being agreed, that, if they ſhould ſell for more, the ba- 
lance ſhould be accounted for by E/derion, and, if for leſs, 
tiat Waller ſhould be anſwerable to him for the difference. 
Vor. 1I. * _ Afterwards, 


was a ſtranger to }/aller, and who was to ſell them, or ad- 
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but only goods ; and defired the buſineſs might be let alone 


_—_— a - 24 
9; i Ct” - 6. : - Is ms Obey ur ern gs in yp - >——— - - - Þ 
; ——— WIE - ”_ 9 £4 TI » of a. ac. > — = - = > GM - « = _— - 
— ——_— . l q aw x —_— = —_y -- - S=— ST < "yy 
bes COLE” AG: . Wo ie xe > VE WS: = = gm mn > — - 4 T : 

: —_—_ _ - 7 == S., ee as”. t- 2 ” "0 cont. -. » © _ <2 - * ns rt b © v To ES 5 - = 

FEI REeE = E oe nts - 7 —  — — - —= 

C ST ey Fe 7 - h —— ray rg ren c® ene rn pI 7 E a : Ou : 


Ss _— Cd _ — Pg 
FL IS IP" INSIST SSL TE ins Into 
- = > —_ 


4 4+ 
Ms + 


nd Dona runs SAERD- Fic, SR Re ——= = 
= - 0 _ - End ey 


ge B =. OR - 
— OD V4 5 - 4 þ.. — 1 £22 — » _ IS 
ou d - Ao 3 . _ _ £ : : _ = 2 z - v4 bet : y 
- _ or 5 -4 $0 —— —_—_ : Fa = — _ -_ 
f , =xX ” —_ < - ys — obs In ES CIAL V. CT. = ” — n A 8 _>— 7" _ =y - a +» — _ - i ® .,. 
- & _ g > : - — PORE nn Ru < _—_ *, . 2 yes : _ —_ _ 7 05 ry ny A ry __ mA : h —_ £ - = 
- FEE —_ ——_ you— ty _— . 54 T rn ——_— pm _— _ ho a 3 _— pa=ine nf mages K —_. , +, by . + TIER” ang. rm = oy - — T be 
=2 . = =p —_ . "> » = . = > . IT; ——= = nt wy I FReRS: " 0 3 Sr oo —__ ma — = j ET SS = 
_— LE: EIS ——_—  - EET w- hy "TIN _ £ - Es = l 7 Sa i nk nid - Ss b b - -_ Ke TS © - Ke —_ — O-_ - wen” = 
-< 2 = t Pa l after 0 ES ent 7 er ett err oo - . - - _ ance? : —_ ——_—_—_——_— wh _ TIES _—_—_—_ —_ 4 y = EC re ae eas l 
TITTIES —  —— = one n - - a = IIS ws RI 5 S..- p: -—— _ ny OB on - _ . - 
- Is a xy IR - EI or I * ; S<. >< - Le DS ro = 9 EISESS - : OE I, > goo \ - _ 
nome Is SES LEIIIIRETE Wy - T4 In 4 . - - LO 
_—— = Ct OCD : IR = , = _ I — \ 
TT a 


OY. RE ods afonT 
re l 4 - = = 


737 CASES IN TRINITY TERM 


1781. Afterwards, Elderton delivered an account to Waller of 
Len ny the fale of goods at 117/. 2s. 2d. There was no eyi. 
Lowe dence that the plaintiffs knew of the above tranſaction, 
againſt or the circumſtances under which the bill had been given, 
WALLER. 'The queſtion whether the tranſaQtion was a loan of 
| money for more than 5 fer cent. under colour of a fale 
of goods, was left to the jury. It they ſhould be of 
opinion, that it was, it was agreed that a caſe ſhould be 
reſerved on the other point, being a mere matter of lay, 
E 738 J In ſurnming up to the jury, Lord Mansfeld told them, 
Is that the ſtatute of ufury (a) was made to protect men who 
at with their eyes open; to protect them againſt them. 
ſelves. Upon this principle, it makes it penal for a man to 
take more than the fixed rate of intereſt, it being well known 
that a borrower in diſtrels would agree to any terms. © No 
& perſon ſhall zate, direQtly or indirectly, for the loan of 
© money, ©c. above the value of 5/7. for the forbearance 
« of 1007. for a year, and fo after that rate for a greater 
& or lefler ſum, or for a longer or ſhorter time (b).” They 
were, therefore, to confider, whether the tranſaction be- 
tween the defendant and Harris & Stratton was not, in 
truth, a loan of money, and the ſale of goods a mere 
contrivance and evaſion. "Fhe moſt uſual form of. uſury 
was, his Lordthip ſaid, a pretended fale of goods. He 
then ſtated the material parts of the evidence, and mad: 
tome ſtrong obſervations to ſhew, that it was not the inten- 
tion of the parties to buy and ſe]l, but to borrow and Jen, 
and that the contract was, in truth, for a loan of money, 
though under the matk of a treaty for the ſale of goods. 
The jury found the contract to be uſurious, 'but if, in 
pomet of Jaw, the plaintifis thould be entitled to recover, 
they aſſeſſed the damages at 2227. 10s. being the amount 
of the bill with the intereſt due upon it. gs 
Upon this, a caſe. was made for the opinion of the 
court, which, —after ſetting forth the bill of exchange, 
Dearing date the 27th of Ofober 1778, and payable in 
three months, with the indorſements, in blank, of {aw 
tn and of Harris & Stratton, —ſtated z * That the bill 
« was given by Waller the acceptor, to Harris & Stratton, 
« upon an uſurious contract, whereby more than legal 
« intereſt was ſecured. "Phat the plaintiffs took the bill 
« from Harris & Stratton for a valuable conſideration 
* and without notice of the uſury.” : 
In Eaſter Term, on Thurſday, the 3d of May, Dunning 
obtained a rule to ſhew cauſe, why there ſhould not be 
a new trial, upon the ground, that the original tranſaction 
was not a loan, but a ſale of goods, and, therefore, 
though it might be fraudulent, it was not within t4% 
mcaning of the ſtatute of Queen Arne, The 
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IN THE TWENTY-FIRST YEAR OF GEORGE 117. 
The. court expreſſed a wiſh, that both queſtions ſhould 


come on at once;z and, upon the firſt argument, the 
counſel for the. defendant went into both z but, on the 
other ſide, they reſerved * themſelves on the ſecond point, 
*1 order to argue it ſeparately, in caſe the decifion of the 
court ſhould be againſt them on the #7. | 

On Friday, the 11th, and Monday, the 14th of May, 
the Attorney General, and Davenport, ſhewed cauſe againit 
the new trial. They cited Spmonds v. Cocteril (a), where a 
rent-charge of 20/. a year for eight years, and two years more, 
if 4. and B, ſhould live io long, was granted for 1007. and, 


upon replevin again: the grantee, who had diſtrained for. 


the rent-charge, the plaintiff pleaded in bar, that it was 
a corrupt agreement, and the court held, © "That, if the 
« original contra&t was for a rent-charge, hat is not 
« ufury, but a good bargain and pennyworth, but, if the 
« party had come 7o borrow the money, and then ſuch'a 
« contract enſued by iecurity, hat 18 uſury.” "Dhey alto 
cited the caſes of /7afa v. Dauing (b), and Richards v. 
Brown (c) [+159]; which laſt caſe was much agitated and 
conſidered in this court, and finally decided in Trinity 
Term, 18 Geo. 3. [+160] and in which, -the real and 
original treaty being for a loan, although it was diſguiſed 


under the appearance of ſelling an annuity, 1t was decided 


to be within the meaning of the ſtatute. | 

Dunning, and Morgan, for the plaintiffs, contended, 
that the tranſaction was really a ſale of goods; at an ex- 
orbitant and iniquitous price, to be ſure ; but, ſtill, only 


a fale, the price to be paid at a future day, and for. 


which future payment, the note and the afhignment of 
the ſalary were given as ſecurities. "The firſt negociation 
might be for a loan z but, in the courſe of the buſineſs, 
it came to be merely a bargain and: falez and as ſuch, 
however fraudulent and culpable, it was not uſury. Horgan 
obſeryed, that, by the ſtatute 37- Her. 8. c. 9. (d), in- 
tituled, « A bill againſt uſury,” and revived by 13 £7. 
& 8, (e), it was made unlawful to ſell merchandizes or 
wares, and re-purchaſe them again within three months, at a 
ower price. This was the only proviſion, in the aCts = 

| | this. 
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(a) Noy. 151. reported by Mr, Cozyper, but, in 
(5) N. P. M. 19 Geo. 2. 2 Sir. Trinity Term, Witles, Jultice, mention- 
1243, ed that he had read a written argument 
(6) Yide an account of a ſubſequent which Mr. Hargrave had fent him by 
| Part of that caſe, Z. 19 Gee. 3. /upra, the permiſiion of the court, and that 
P. 114, it had not altered his opinion, which 
[t 159] Since reported, Cowp.770, was the ſame with that of the reſt of 


E 17 100] The opinion of the court the court. 
Was delivered in Eajter Term, 18 Geo. (4) 2» 
3. 18 the abſence of ##7/les, Juitice, as (e) & 3 
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this ſubject, relative to the ſale of goods, and, therefore, 


, It was to be inferred, that the legiſlature did not mean t5 
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extend the penalties againſt ufury to *® other caſes of ſales 
however oppreſhve, or unfaw. He cited Murray y. '* Fit 
dinge (a); where the court of Common Pleas ſaid, that ng 
inequality of price, merely as ſuch, will make a contrac 
uſurious (b); and Flyer v. Edwards (c), Lord Cheſterfield 
v. Janſen (d), and Lloyd, gui tam, We. v. Williams (e), 
Lord MansFiELD,—Before the ſtatute of Hem. 8. (f), 
all intereſt on money lent was prohibited by the canon 
law, as it is now in Roman-catholic countries. 'Fhis gave 


Tife to many ſhifts and devices to evade the law. One, 


which was then the moſt common, was provided againſt 
by that ſtatute ; but the prohibition being confined to that 
particular ſort of tranſaction, uſurers were, thereby, put 
upon other contrivances z and experience taught the legiſ- 
lature, in more modern ſtatutes, not to particularize {pe- 
cific modes of uſury, becauſe that only led to evaſion, 
but to enact, generally, that no ſhift ſhould enable a man 
to take more than the legal mtereit upon a loan. '"There- 
fore, the only queſtion, in all cafes like the preſent, is, 
what is the real ſubſtance of the tranſa&tion, not, what 
is the colour and form. 'Fhis is one of the ſtrongelt caſes 
of the ſort I ever knew, litigated. It is impoſlible to wink 
ſo hard, as not to ſee, that there was no idea between 
the parties-of any thing but a-loan of money. His Lord- 
ſhip then recapitulated the ſtriking parts of the evidence, 
and obſerved, that the whole complexion of the caſe 
thewed, that tne only purpoſe of Harris & Stratton was, 
to contrive how to get more than legal intereſt. 'They 
firſt offered part m caſh; then leſs, playing the defen- 
dant on, in order to increaſe his diſtreſs; and, at laſt 


1empted him, by an offer to conclude the buſineſs imme- 


diately, if he would take the whole in goods ; afſhgning 
to the laſt, as their reaſon for this, that they could not 
procure the money: 'They did not aft as perſons ſelling 
goods upon credit, to be paid for at a future day ; but 
as lending on the ſecurity of the note and the aſſignment 
of the falary. "The jury, therefore, had done perfectly 
right. | | 

* he reſt of the court being clearly of the ſame opinion, 
the rule for a new trial was diſcharged. | 

'The remaining queſtion was argued, on the caſe rc- 
ſerved, in this preſent Term, on Tueſday, the 19th of 
Fune, by Morgan for the plaintifts, and Davenpsrt for the 
defendant. | b 


(a) C. B. H. 13 Geo, 3. Filſ. 390. 1 Ws. 286. 295. | by 
(5) Thid. 395. (e) C. B. M. 12 Geo, 3- 3 
(c): BRETT: 14. Geo 'Js 250. 261, 2 Blackft. 722. 792+ 

id) Canc. H. 24 Gee. 2. 2#Fex. 12%», _(Ff) 37 1.8. cg, 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. 


In the caſe of Bowyer v. Bampton, reported by Strange (a), 
it was determined, that, upon the conſtruction of the 
ſtatute of 9 Ann. c. 14. 9 1. a promiflory note, given for 
money knowingly lent to game with, is void in the hands 
of an indorſee for valuable confideration, and without 
notice; for the words of that ſtatute being, ©« "Chat all 
« notes, bills, bonds, judgments, mortgages, or other 
« ſecurities or Cconveyances whatſoever, &'c. where the 
« whole, or any part, of the confideration ſhall be, &. 
« ſhall be utterly void, fruſtrate, and of none effect, to all 
« intents and purpoſes whatſoever,” the court held, that it 
would be making the note of ſome uſe to the lender, if 


would not be without remedy, for he might ſue- the in- 
dorſor, on his indorſement. 

This caſe having been much relied on by the counſel for 
the defendant, when they argued the preſent point, upon 
the motion for a new trial, —becaule, as they infifted, 
the words of 12 Anne ft. 2. c. 16. though not exaCtly 
the ſame, are equally ſtrong, with thoſe juſt cited from 
the a&t againſt gaming, it was now contended, on the 
part of the plaintiffs; 1. 'That the two acts differed 
eſſentially as to the preſent queſtion, and that, both before 
and fince the ſtatute of 12 Anne, uſury was no bar again{t 
third perſons not affected with notice; 2. 'That the caſe 
was contrary to other decifions, and not law. 1. Notes 
and bills are expreſsly mentioned in the act of 9 Anne, and 
are omitted in the other. Such a difference, in two 
ſtatutes which paſſed ſo recently the one aiter the other, 
muſt have been intentional, and this being a queſtion on 
a penal law, the court will conſtrue it with the utmoſt 
ltritnels, It may, indeed, be ſaid, that a bill comes 
under the word * afſurance,” uſed in 12 Anne; but it 
Is fair to infer, that, as the aword © bill” itlelf was, (and 
as 1t ſeems purpoſely,) omitted, the legitlature could not 
mean to include 7he thing under a general term, and 
which, in common acceptation, is not extended to bills 
and notes ; they being rather conlidered as £cafb, than as 
ajurances for the payment of money. In all the prior 


c. 13. < 2.—as well as in 12 Anne, /t. 2. c. 16. the words 
* bonds, contrafs, and afſurances,” are uſed, and yet there 
is not a caſe in the books, from the 13th of £A/zabeth, 
till this day, in which it has been determined, that the 
mnocent holder of a bill of exchange ſhall be precluded, 
on account of uſury in the original tranfaction, from re- 
covering againſt the acceptor. Nay, it was expreſsly and 
lolemnly decided, even in the caſe of a bond, (vz. in 

| | Hillis 
(a) B. R,T.14 Geo. 2. Str, 1155» 

R 3 B 


he could pay his own debts with it; and that the indorſce_ 


ats againſt uſury, from the reign of Queen Elizabeth— 
13 Els c.$. $ 3 21 Face 1» 6:17 - $2 and: 12: Car. 2. 
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_ trine laid down by Lord Pet, in Fufſey v. Faceb (6) [1], 


[ 743 ] 


fa} B. R. E.'1 Fac. 1. Moore 752, which are nearly the ſame {as t0 this 
pl. 1035. Cro. fac. 32. pl. 6. Telv. point) with thole of 9 Ar. c. 14- 


Fu) B. R. 


344. Com. 4 


[1] That caſe aroſe upon the ſtatute 1077. 
of 16 Car. 2. c. 7. 4 3. the words of (F) N. Pr. M. 1 dun, 7 Mod. 11% 


juſt, and he ignorant of the ufury,—the obligation made 


circulate hke money, but if it become neceflary for every 


CASES IN TRINITY TERM 


Ellis v. Warnes (a), which was long after” the ſtatute gf 
Elizabeth, ) that,—< Where I. was indebted in 100, 
to 4. upon an uſurious contract on a bond, and 4, being 
indebted to Z. transferred the debt to E., and I. became 
bound for the ſame uturious debt to Z. whoſe debt was 


by I. to E. was not avoidable for the uſurious contract 
made between }-. and 4,” 'Theretore, though bills ſhould. 
be confidered as within the meaning of aftrances, till 
the intention cannot have been to make them void in the 
hands of perſons ignorant of the uſury. Indeed it ſhould 
ſeem, by the very words of all the aCts, that the pro. 
viſion in queſtion was only meant to be applied to lee. 
rities where an ufurious conſideration appears 7 the face 
of the infirument: In all of them, the expreſhion is, 
& whereupon, or whereby, there ſhall be reſerved, or taken 
& more than, &c.” 2. As to the authority of the caſe 
of Bower v. Bainpton, it 1s directly contrary to the doc- 


and which is fiated by him as founded on previous deter. 
minations. © 4, (fays he) wins money of B. and, for 
& a debt which. 4. owes C. he appoints B. to pive C, 
& a bond ;- *tis good, becauſe C. 1s an innocent perſon, 
& and *twiil be the ſame thing 1t A. 1s bound with him,” 
or, as it is exprefled in the report of the ſame caſe by 
CoMyNs, © If a bill 1s given, for money won at play, 
«© to the winner, or order, and the winner indorles it 
« to a ſtranger, for a Jjuit debt, and the perſon upon 
«© whom the bill was drawn accepts it in the hands of 
&«& the ſtranger, the acceptor will be liable (c).” Comyxs, 
in his Dige/?, cites this caſe of Huſſey v. Facob, and adopts 
the poſition of Lord HoLT, as law (4), A contrary 
decifion would be highly inconvenient to trade. bills 


man to enquire into the original conſideration, before he 
can take one with ſafety, their currency will entirely 
ccaſe.—Porgan allo cited Robinſon v. Bland (e), and Rex 
V. Sewvell ( f). Roo 
The arguments on the other fide were 3 That the word 
& afſurances? comprehends bills as much- as any other fort 
of ſecurity; and to hold, that an innocent indorlee could 
make uſe of a bill given on an uſurious contract, would 
be againſt the obvious meaning of the words © witerly woid,' 
| it) 


BT, (c) Com. 6. 
M. 8 Will. 3. 1 Salk. (4) 5 Com. Dig. 610. 
(2) B. R. M. 1 Geo. 3. 2 Butt: 


I THE TWENTY-FIRST YEAR OF GEORGE 11, 


in the ſtatute of 12 Anne. Whereyer the acts againſt 
gaming, and thoſe againtt uſury ditter, it will be found that 
the proviſions againſt uſury are the ſtrongeſt. Thus, 
though the ſtatute of 9 Arne makes all ſecurities given 
for money won at play, or lent to play with, void, it 
does not declare that the contradt tfelf hall be void 5 and 
the prior aCt of 16 Car. 2. c. 7. which ſays, that contraFs, 
and all ſecurities for money /o/# [0F] at play, ſhall be 
utterly void (c), does not extend to money /ent to play 
with, Therefore, in the caſe of Barzeu v. Walmſley (d), 
it was held, that an action would he on the contra for 
money knowingly lent to play with; and, in Robinſor 
v. Bland (e), the fame dictinction was made. But, by 
12 Anne, ff. 2. c. 16. not only the ſecurity, or afſurance, 
but the contract itſelf, is made void, This ſhews that 
the legiſlature was {till more anx1ous to prevent uſury 
than gaming. Now, as to gaming, the caſe of Bowyer 


mea 


ks *” (> 0.0 JxH 2+ 


PRES 
>o— 


—_ 


— 


obſerved, that what Lord HoLT had ſaid, in Huey v. 
Jacob, was extra-judicial, and that he had fcen a report, 
wherein notice was taken, that all the learned part of 
the bar wondered at it. Indeed, by the report | of the 
caſe in Carthew (f), the court is only made to fay, 
« that, if the bill had been negotiated and indorfed to 
« any other perſon, for value received, zhen it night have 


the bill, in the preſent caſe, was void at firjf, Now, 
how can a thing void in its origin, be rendered valid 
by any thing done to it afterwards? If it were to be 


that more than 5 per cent. is to be paid, the ſtatute would 
become almoſt a dead letter; for what uſurer is ſo un- 
tkiltul in his trade, as to ſuffer the uſury to appear on 
the face of the ſecurity? And how eaſy will it be for 
the lender to pay away bills on which he himſelf could 
not recover, either 6024 fide, to perſons to whom he 1s 
indebted, or colourably, to ſome ſecret partner in the 
buſineſs, but whoſe knowledge of the ufury cannot be 
traced? Tt is ſaid, it will be dangerous to trade, if 


Beſides, what greater riſk will there be than 1s run every 
day, when notes or bills- are taken from women who 
may be under coverture, or from young perſons who 

OT M.< may 


(c) & 3. FE os os | 
(4) B, R, H, 19 Geo, 2. 2 Str, 1249. (f) Carth. 356. 
Us 


third perſons cannot recover. But this ſuppoſes that 
ulurious contracts are very univerſal ; and, if they are, it 1s. 
highly proper they ſhould receive a check of this ſort. 


v. Bampton is a dire& and ſolemn authority. 'The de- - 
cifion was after two arguments z and LEE, Chief Tuſlice, 


« been another conſideration.” It muſt be admitted, that 


held, that it ſhould appear on the face of the inſtrument, 


Ry 
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[1] To the amount of more than (es) B. R. M.. 1 Geo. 3. 2 Burr. 
1007. at any one time or mecting. 1077. Law of N, Pr. 274+ £4. of 


CER 
ba 


CEE VII WES i 


eo... CRUST IT RITES - 


aytmnss — » - 
ID > £ 


- SECT a LF 


> 29" 50-9 
— 2 5" 


tes. _ 


- 2= E L s " ——_— "_ > A WT... OS. -2 Ju K2TAI A £ b OS —_ — _ LS 
Ce a EY I OCR - n— OTST. a e3T bends & —_— —— w—_—t 4 _ TO O_o _ am P SS __— - T.. B&oe > = —- AR b - _ DT I 
ET I-63 =>. IL: ig ws <2 As —— 2. _——— _ ———- -- — ie WA - >. - f a. _ LS _—_ = 2 _ 
——_————— ——_—_— 5 4 BEOS p N= 6h - _— ES M5 eo - = - YT CS En. —— - 
——_ 1 - - 4 po - © T - - \ = - —< So = 
— i —— S © IS 4 pay Pr Oe a. ag DF 1. 
= — a 


 OEEOCETTIENICN NINETY 2x END SEES INN YLIIIERREIRTTW Crop TI; 
_ « ra” oa ms St wan . £ ” —* 
Wa. 3 lull ww: * Po * Bd V " _ - - 
; > Js Lt —_ p . patt=n > pon en _. 


— = 
bs 


oe. ad tel ad ICE —_ Pay - > 
1 wen ay _ > Pun x wo 
: > . S  - j X 
>—-< 


—— $2 95 |, - - —_—_ I - -4 
——— Km - P % —_— "— 


; * == AT oO "= ©2>=—D EDS 2 ES = 
. ki 2 = —THa 20” 9 
a _ - — — —< eo K- _— _— — _ * - > tas ps —— == py 
EEE IEICE ao Loc od ot LS ILEDEREZSSIAS IIEIEINCIEESSER ESTAS 
= Se ESL rn + 


= . 
naIEDEZS 


Fa 
4 1 
IN 
if 
LS 0 
; J 
* | 
W 


LIFE IRE > ATED SEO Er A oe = 
_— OR OOO PE. oo oRI<—— woo - —— __— Ot SO 


— <A 4 


——_ 


ENT Ein Ci oo i wo S., 
bY 


—_ — 


LH 


LITE 


m2 SAI 


- 
m_ = 


— 


o IS TY Sou -_-_ ES 
STS Son IC 


—— TX 


SOLE 
—_ 


> 2 = be LEP 

= w— . + > bl 
- + PRIEST 
lr. ve #2 MD. 


IOIES, Sas 
= Go. op 


ES FD - ENS 


_ 


= - : 
EE FARE. on i 
IRE SL TE IDK 


- RT 
As ER ST Inn 
ha > Ke = 
o 


"i 
o 
al 
a " 
I” 

, 
0 


| 
tha þ 
Fil 
| 4 
T1 
2 [1 
Wl 
++ 4 
4.71 
+3 
$54! 
O46 
4 i; 
% 
4 
Vt 
z 
1090S!!! 
Ir} if : 
y 6% 
th |}: 
It; i l 
" \ \ 
1 of 
3, 
1, (8 
434 
Þ 
l .H 
i: ly : 
IN 
\ | 
118 
_ atk 1 » WW. 
1; 10 
18% } ' 
' RK : 
eb 
my: 
Ie | 
L225 q 
LIP) 
+W 4 
h hi 4 
ett. 
8 _ ; 
$370905 0 i 
l byſy l | 
K : 
J #5; ih : 
1 08 
: ; 
A (it ' 
WHT 
4 : 
- , [ ' 
WOES TD 
"11 i 
| a. 
\ Fi 
4+ 1 in : 
\ 1 
N38 | 
206M 
..41201:18 
70 
W 3K 
KI 3k 
L895 F 
v7 F : 
WOE! 
14300 
Wiſe! 
[ _ ' 
J 4 
Wh 
FD ii 
BY 1428 
T 84 
boli 
BURT 1 - 
"| 
1 i Fl 
1477488 
11. 4h 
HK 
q” L 
1.40 '*H 
#4. 30 © 
i } f ; ; 
i ' nt 
q & ; : 
ed vii ol 
, ” , *'Þ 
$4 LY 
4h ! 
\ A. 
In Jn 
" 4 . 
13 1'8 
WH 
if hs 1 
þ 4 \' 
i 
J ©] 
MH 'q 
b; + 
7:19.08 
1:0 "T 
YU t 
Mi. ' | 
44.43HKY 
{r\ 30M 7 
Wh 
} ? 
«17 =” 
: ; © XK : 
1:14 38-18 
[Ng 
0.78 
iF b : 
Wh |! + 
$i) | 
©: ' 
Phy%, h 
h ii 0+ 49 
2616 YG 
NZ 
: 1 
on” 7 
WT, 
5154.08 
13-248 
i381 
4-08 
+ : : 
a 
? ; 
: i q: 
- on : 
$04 } 
JR 
T4 : 
qt } 
+ pk 
1» (hf 
Wa. 
Is, j1'} 
1 
116.4088 
ley ts 
W194 
811 
"Ws 
It 
L001 » t 
17 R08 
Wih4} «4H 
10%; 378 
'\*. RAE 
AI 
4 rig 
4 : 
BER 
7K" " 
WlE (itt; 
i; WHERE 
4b ” 
NS 
©. 
9B 
ith j 90 
Un bb 
ROE 17 
IR 
"8h 0k | 
RPE 
Y [! 
+ BY 
YER 
'Þ ts 
1 485 
Th3 fl ' 
SU 7 
[3 
W's 
4% Mt 
Ni 47 
$78 
VM 
; [i | 
CONN : 
18 
jt, 
HI} 
1» 1+; 18 
WAN 1 
i Wt | 
ny Fl 
17788 
7 Wl 
\$XY 


}} : 
"nv BNY 
ff [] 
KM | 
1.9 [ 
#4; : 
+» 08 
eitt> | 
1 ' 
1.1 3b : 
| 1H 
Rok is, 
1 it 
f 
: | 


744 
I78T. 


Lowe 
againſt 
WALLER. 


CASES IN TRINITY TERM 


may be minors, unknown to the perſons taking ſuch 
notes or bills? If Harris & Stratton are ſolvent, the 
plaintiffs will not ſuffer; and it is the buſineſs of jy. 
dorſees to ſatisfy themſelves with reſpeCt to the lolvency 
of the indorſor. In the cafe of Ellis v. Warnes, there 
was an immediate ſecurity given to the third perſon, 
and ſo indeed it is ſuppoſed to be, in the caſe put þ 
Lord HorT, in Huſſey v. Facob, as reported by Salkeld (9), 

The court took till this day to confider; and now 
Lord MansFitLD delivered their opinion to the tollowing 


effect. 


{a) Satk. 344- | 
{+ 261] Fae Floyer ve Edwards, 


L 745 1 
Thurſday, 
28th june. 


A motion may 
be made in ar- 
reft of judg- 
ment after a 
rule for a new 
trial has been 
diſcharged, 
and at any 
time before 
judgment is 
entered up, 
—[t 18 not a 
goad juſtifi- 
cation 1n treſ- 
pals that the 
defendant 

has a right of 
way over part 
of .the plain- 
tiff's land, 
and that he had 


Lord MansritLD,— We have conſidered this caſe very 
attentively, and, I own, with a great leaning and wiſh on 
my part, that the law thould turn out to be in favour of 
the plaintiffs. But the words of the aCt are too ſtrong, 
Beſides, we cannot get over the caſe on the ſtatute 


againſt gaming, which ſtands on the ſame ground. This 


1s one of thoſe inſtances in which private muſt piye 
way to public convenience. It is leſs miſchievous that 
the law ſhould be as it is with reſpect to bills and notes, 


than other ſecurities ; becauſe they are generally payable 


in a ſhort time, fo that the indorſee has an early oppor- 
tunity of recurring to the indorſor, if he cannot recover 
upon the bill. 

'The Pofea to be delivered to the defendant [+ 161], 


B. R. T. 14 Geo. 3. Coup. 119, 


' TayLOR again// WHITEHEAD, 


T*RESPASS for breaking and entering the cloſe of the 

plaintiff, at the pariſh of Orley, mm Yorkſhire. The 
defendant pleaded : 1. "The general iſſue: 2. A right of 
way, by preſcription, through a lane of the plaintiff's con- 
tizuous to the /ocus in quo, to Otley bridge on the rwer 
Wharfe; that the tenants and occupiers of the locus mn quo 
were, from time where, Wc. by reaſon of their tenure, 


* bound to repair the lane, and the banks theresf next. to the 


river ; that, at the ſeveral times when, Oc. the lane was 
out of repair and overflowed with water, ſo that the 
defendant could not uſe the way without imminent dan- 
ger of the loſs of his life, and goods; and that he 1 
ceſſarily went into, through, aud over, the /ocus in qu, 
as near to his faid way as he poſlibly could, as it was 
lawful for him to do for the cauſe aforeſaid : 3. 'That the 


locus, fc. lay contiguous to a lane of the HR 
an 


gone upon the adjoining land, becauſe the way was impaſſable from being overflowed 


hy a 1iver, 


IN THE TWENTTY-FIRST YEAR OF GEORGE II. 


and that the ſaid lane was adjoining to the river W harfe ; 
that the defendant had a right of way, by preſcription, 
through and over the lane; and, that, becauſe the lane 
and way were overfloawed with water from the ſaid river 
ſo much that the defendant could not at the ſeveral times, 
tc. paſs or repaſs, he did neceſſarily go out of the ſaid 


through, and over, Wc. 

The plaintiff having zraver/ed the preſcription to re- 
pair laid in the firſt ſpecial plea, and the right of way 
laid in the laſt, the cauſe came on to be tried, before 


| Lord LOUGHBOROUGH, at the ſummer aſlizes for York- 


ſbire, 1780 3 and the jury found for the plaintiff, on the 
reneral ifſue and the firſt ſpecial plea, and for the de- 
fendant on the laſt. | 

In Michaelmas Term (a), a rule was obtained, to ſhew 


| cauſe, why there ſhould not be a new trial on the iſſue 


found for the defendant, as having been found againſt 


evidence, which rule was, upon argument, diſcharged (6). 


Afterwards, Fearnly obtained a rule to ſhew cauſe, why 
the plaintiff ſhould not be at liberty to enter up judgment 
on that iſſue, as well as the others, notwithitanding the 


| finding of the jury, on the ground, that, in point of law, 

| although the defendant had the right of way through the 

| plaintiff*s cloſe, he was not entitled to go upon the ad- 
| joining land of the plaintiff, when the way was out of 


repair, 
On Saturday, the 3d of February, cauſe was to have 


| been ſhewn againſt this rule, and Lee objected, that it 
| had been applied for too late, for that it was in the nature 
| of a motion in arreſt of judgment; and, he ſaid, he had 
always underſtood the practice to be, that ſuch a motion - 


could not be made after a new trial had been moyed tor, 


| unleſs the court, upon granting the rule for a new trial, 
| thould have given leave, if that ſhould be diſcharged, to fol- 
| low it by a motion in arreſt of judgment. It ſeemed, he 
| Taid, very unreaſonable, that a party ſhould be permitted to 
avail himſelf, in ſo late a ſtage of the cauſe, of an objec-. 
| tion that might have been taken in the firſt inſtance, by 
| 2demurrer to the plea, by which mode of proceeding, if 


the objeCtion was founded in law, all the expence and 


| Vexation of the trial, and the motion to ſet aſide the ver- 
| Ui, would have been avoided. In anſwer to this, it was 
| Obſerved, by Dunning, that it would be extremely abſurd 
| if an objection ſhould be ſtated to the court, and they 
{ Thould be convinced that- the party had not, by law, a 
| Tight to judgment in his favour, that they ſhould yet be 
| icceſſitated, by any rule of practice, to pronounce an er- 


YONEOUS 


way, as near to the faid way as he poſſibly could, into, 
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Toneous judgment in his favour, and fo force the other 
party to bring a writ of error, 

After ſome conſideration, and conference with the Max. 
ter, the court declared their opmion, that a motion jn 
arreſt of judgment may be made at any time beſgr- 
judgment 15 entered up, and that the preſent motion, he 
ing of the ſame nature, was not too late, 

It now appeared, that the olhcer, by miſtake, had eq. 
tered a verdict for the defendant on all the ifſues ; upon 
which it became neceflary for the plaintifF”s counſel tg 
move for a rule to ſhew cauſe, why the Pea thould ng: 
be amended, from the Judge's notes, agreeably to the 
finding of the jury, and that the rule then before the 

court ſhould, in the mean. time, be enlarged. 

The Poſiea was afterwards amended, and, this day, the 
queſtion on the validity of the laſt plea was argued. 

Lee, Davenport, and I/ocd, for the detendant,—They 
argued as follows.—lt is clear law, eſtabliſhed by a num- 
ber of caſes, particularly that of Abjor v. French, in Shu. 
er (a), and Henn's Cafe (6), that, where a common Nigh- 
way is out of repair, by the overtiowing of a river, or any 
other cauſe, paſſengers have a right to go upon the ad- 
jacent ground, »o, if the water impairs the banks of 
navigable river, which indeed 1s contidered as a highway, 
it is juſtifiable to go upon the neareſt part of the field 
next adjoining (c). No caſes are to be found upon the 
queſtion as to private ways ; but there are determinations 
the principle of which 1s, that, where it becomes impol- 
fible for a perſon to exerciſe his right without a treſpals 
on the ſoil of another, the law will excuſe the treſpals. 
Thus, in Dike & Dunjtan's Caſe (d), wt is ſtated [1], from 
the Year-book of 6 £&dw. 4. * That, if a man is to lop 
&« his tree, and he cannot do it unleſs it fall upon the land 
« of another, then he may well juſtify the felling it upon 
« the other's land, becauſe, otherwiſe, he could not lop 
« it at,all.” So, in the caſe of Miler v. Fandrye, report- 
ed in Popham (e), © A man may juſtify chaſing ſheep 
&« with a dog upon another man's ground, 1f he cannot 

_ & gtherwiſe drive them off his own.” And, in that cate, 
there is one cited from 22 Edw. 4. 8. where it was held, 
« 'That, for neceſſity, a man who plows may turn hs 
& plow on the land . of another ;”—(BuLLEr, Fuſs 

© Phere a c/fom was laid.”)—And another from 8 £dw. 4: 
where it was laid down, * "That, if a tree grow 1n 4 
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(a) B. R. M. 30 Car. 2.'2 Show. (4) B. R. M. 28 & 29 El. 6 
28. Lev. 234. | A <7 OM Fn 
(5) 8 Car. 1. Sir WF, Tones, 296. io By counſel. - | 
(c) Young v. » N. Pr. before (e) B. R, E. 2 Car. 1. Poph: 161, 
Lord Het, 1 Ld. Raym. 725, — But that part of the Reports 1 9% 
| WS, | by Popham. 
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« hedge, and the fruit fall into another's land, the owner x 78 'N 
« may £0 upon the land and fetch 1t.” "Theſe are all C1 
treſpaiſes ocoationed, as in. the preſent caſe, by the un- Tayior 
avoidable interruption of the exerciſe of private rights in againſt 
the regular way. It 18 of no conſequence, upon this iſſue, WurTz- 
who is bound to Tepair the road, becauſe the juſtification HEAD, 
is not, that the road was out of repair and ought to be 

repaired by the plaintiff, but that, by the overttowing of 

the river, it was zmpoſ/ible for the detendant to paſs along 

the way, and, therefore, he neceſarily went out of it, If 

the queſtion who ought to repair 1s laid to be the material 

part of the caſe, and that the ifſue tried on the ſecond 

ſpecial plea was immaterial, the motion ought to have 

been for a repleader ; but, as'the plaintiiF took the ifſue, 

the court will not grant a repleader on his application ( f). 

Suppoling it not to be true m all caſes, that a perſon 

having a private way over the land of another, may, when [ 748 J 
the way is impaſlable, juſtify going on the adjoining 

ground z yet, ſurely, he may, where the land over which 

the way 18, and the adjoining land, both belong to the 

ſame perſon. He, or thoſe under whom he claims, hay- 

ing granted a right of way over lus eſtate, if the uſual | 

tract becomes impaſſable, the right continues, and muſt 

| be exerciſed on the neighbourittg ground belonging to the 

grantor. 

Lord MansFIELD mentioned, that BLackxsToONE, in his 
Commentaries, exprefies an opinion, that the law of 

England correſponds with the Roman law, on this point, 

extending the right of going on the adjoining ground, 

when a road is out of repair, to private as well as public 

ways (a), and that Comvns, in his Digeft, feems to have 

entertained the ſame opinion (5). | 

Walker, Serjeant, for the plamtiff, inſiſted, that, by the 

common law, the grantee of a private way 1s bound to 

repair, unleſs.there is an expreſs i{tipulation for the grantor 

to do it. 'Phis principle, he ſaid, was clearly deducible 

irom the ultimate determination in the caſe of Pomfrett 

'V. Ricroft (c), where one having granted the uſe of a 

pump, for a term, to another, and the pump having fallen 

to diirepair, the grantee brought his action againſt the 

grantor, and, upon demurrer, the court of King's Bench 

| held, (three Judges againſt Twisnex,) that it well lay, 

| for that the grantor was bound to repair ; but, upon a 

writ of error to the Zxcheguer Chamber, their deciſion was 
unanimouſly reyerſed. Now, on this. record, he ſaid, it 

was expreſsly found, on. the firſt ſpecial plea, that the 

paintiff was not bound to repair, and, by the ſecond, no 

| Cultom or duty for him to repair was alleged. "Lhe de- 
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fendant, 
I) Supra, P- 396. (b) Com. Dig. Tit. Chimin, D. 6. 
(a) 3 Bl. Comm. p. 36s (c) &. R. M. 21 Car. 2, 1 Saund, 321, 


Il 


1748 
1781. 


TayLOR 
againſt 
WuriTE- 
HKEAD. 
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fendant, therefore, muſt be confidered as bound to repaie 
in this caſe ; and, if the road had become impaſſihle 1, 
his neglecting to guard againſt the overflowing of 
river by keeping up the banks, it was his own fault, nd 
he could not, on that account, be entitled to treſpaſs 
the neighbouring ground. | 

The court ſtopped Fearnly, who was to have argued on 
the ſame fide. | 

Lord MansritLD,—The queſtion is upon the grant of 
this way. Now it 18 not laid to be a grant of a way 
generally, over the land 3 but of a precife ſpecific way. 
'Che grantor ſays, You may go in this particular line, byt 
[ do not give you a right to go either on the right or left, 
I entirely agree with my brother Walker, that, by com- 
mon law, he who has the uſe of a thing ought to repair 
it. "The grantor may bind himſelf ; but here he has not 
done it. He has not undertaken to provide againſt the 
overflowing of the river; and, for ought that appears, 
that may have happened by the negle& of the defendant, 
Highways are governed by a different principle. They 


on 


are for the public ſervice, and if the: uſual tract is in- 


paſſable, it is for the general good that people ſhould be 
entitled to pals in another line. 
WILLES, and ASKHURST, Fr/lices, of the fame opinion, 
BULLER, Jr/tice,-If this had been a way of neceflity, 
the gueition would have required conſideration, but it is 
not ſo pieaded. It does not appear that the defendant 
bad no other road. 'There can be no ground for a re- 


. pleader, for the plea 1s ſubſtantially bad 3 there 1s no fact 


Thurſday, 
23th June. 


A certiorari 
cannot be tucd 
_ eut as of. 
courſe, and 
without lay-. 
ig a ſpecial 
ground before 
the court, to 
remove pro- 
cecdings from 
the courts of 
the counties 
palatine, 


[1] The writ of certiorari out of this him, that, * by our writ, under tie 
court was directed to the Chancellor of * ſeal of our ſaid county palatine, 


£0 &© iftue upon. 


alleged in it which 1t could ſerve any purpoſe to deny, & 


The rule made abſoluie, 


Z1NK againſ} LANGTON. 


JN laſt Eafter Term, on Wedneſday, the 2d of Aly, 
S. Heywo:d obtained a rule to ſhew caufe, why al 
attachment ſhould not iſſue againſt the Prothonotary of 
the court of Common Pleas for the county palatine of 
Lancaſter, for not obeying a writ of certiorari, which had 
been direted to him, to remove the proceedings mn thus 

caufe from that court into this [1]. | 
The Attorney General, afterwards, in the fame term 
obtained a rule to ſhew cauſe, why a ſuper/edeas to the 
writ of certorars ſhould not iflue > 
| 0! 


he 


the county palatine, and commanded ſhould command the Prothonoty, 


cc 


ed 
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Both theſe rules were- enlarged till the preſent term, 1781 


and, this day, they were ſpoken to, by the Attorney Gwe \ hy , 
wral, and Wilſon, in * ſupport of the rule for a fuper/edeas, Z\xnK 
and by Dunning, on the other fide. againſt 
The circumſtances of the caſe were theſe: Before the LanGron. 
time to plead in the action below, was expired, the writ «+ [ 550 ] 
from this court, together with another from the Chan- 

rellor of the county, conſequent upon it, (as mentioned 

in note [17,) were delivered to the deputy Prothonotary. 

As he had never before known an inſtance of ſuch a pro- 

ceeding, he deferred returning the writ, and, at the next 

Aſizes, WILLES, Fuftice, granted a rule to thew cauſe, 

why the plaintiff ſhould not fign interlocutory judgment, 
notwithſtanding the certiorari ; and, upon thewing cauſe, 

and hearing the queſtion, whether the cerz1orar; would lie, 

argued, he permitted the plamtiff to ſign interlocutory 

judgment, but, on condition, that he ſhould not take out 

\ execution till there ſhould he an opportunity of moving 

this court. A writ of enquiry was afterwards executed, 

and damages given, to the amount of 672/. 4s. 6d. but 

final judgment was not ſigned. "Phe affidavits on which 

the rule for the attachment was moved for, did not ſtate 

any particular cauſe, and it came out, when the caſe was 

argued, that the attorneys on both fides had agreed, that 

the motion below ſhould be made for ſigning interlocu- * 

tory judgment. 

It was contended, by the Attorney General, and Wilſon, 

that, as there was no inſtance of a certiorari to a county 

palatine to remove a record before judgment, it muſt be 

preſumed, that the court has no right to ifſue ſuch a writz 

at Jeaſt, the novelty of the attempt ſhowed there was no 

neceſſity for exerciſing the right, if it really exiſted. It 

would be highly inconvenient, particularly in the county 

palatine of Darham, becauſe, there, the pleadings begin, 

and the cauſe. comes to trial, at the very fame aſlizes ; 

but, if a certiorari could be brought, defendants would in 

general come provided with one inſtead of a plea; and, 

if the praQtice can be ſupported in the caſe of the county 

palatine of Lancaſter, it muſt be equally valid in that of 

Durham, But, at all events, they ſaid, the court muſt 

have a diſcretion, and it was ſuſlicient reaſon to ſuperſede 

the cer/iorar? in this cafe, that it had been ſued out as of 

| ; courſe, 


| 
| 


if 


v 
17 
'$W 
, 
. \ 
- 
171 2 
Ig 1 
? ! 
Ki] 
i i 
1 
[2 
y o 
: 
k Þ 
: 
, 
14+ 
» [1 
| EW 
7 . 
zl 
175 x; 
[1 
j 
WAY": 
s © 
[1 
* | 
F 
as 
1 
4 
j 
a1 
} Ee 
i , 
FE! 
"EM . 
' 
' . 
t r 
$4 % 
: 
o 
, 
) 
1} 
' =! 
ky 
| " 
T BY 
fi i 
( ry 
'1 FRY 
"3.8 Wh 
cy 2. ts 
WE 41 
by t , 
4 FR 
14:6 
ry x « 
k *4 ”, 
4 SS! 
'$* o 
i 4 
P 
43.0 
WT 
$1 }' 
| 
4; l 
o Mb 1 
Wks þ 
"tc S 


OY 


= =t 
5 Sona, 
£, -- => 


DY ID 
—— 


certify the ſaid plaint to him, ©« that 
. You may certify the ſame to us at 

Weſtminſter, Ec.” In obedience to 
this, a writ was made out, direQed to 
the ProthGnotary, in the nature of a 
&*r!:20rar;, (but called a mandate in the 
Wguzge of that court,) under the ſeal 
0: the county palatine, but in the 


King*s name, commanding him to 


certify the plaint, &©c. ** zo us, ſo thar 
« the ſame may appear to us at We/- 
© minſter, ©c.*? Neither of the writs 
afigned any particular ground, but 
only ſaid, © we being willing,”” for 
certain reaſons, to be certified on a Cer 
tawn plaint, c. | 
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ZINCK 
againſt 

LaxGTON. 


have 1fſued. 
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courſe, without any ſpecial cauſe, and obviouſly only {@4 
the purpoſe of delay; and the court would not prant an 
attachment for not obeying a writ which never ought tg 
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On the other fide, Dunning ſtated, that there were in. 
ſtances of writs of this fort having iflued, and, particy. 
larly, one about ſeven years ago, which could be PrQ-" 
duced, where there had been a return, but the cauſe w;s 
afterwards made up. The queſtion, on the rule for an 
attachment, was not, he ſaid, whether the writ had iſſued 
properly or not. A certiorari had, in fact, been dircced 
to the Chancellor of the county palatine, who had not 
taken upon him to queſtion the propriety of it, but had 
thereupon itlued his mandate to the Prothonotary. The 
Prothonotary ought to have obeyed it, without examin- 
ing whether the defendant was right or wrong in ſuing 
it out z and then, when returned, the plaintiff might 
have moved to qualh it, if he had been ſo adviſed. 'The 
defendant had not ſtated the reaſons for ſuing it out, in 
the affidavits he had filed, becauſe they were not at all 
relevant to his motion. As to the agreement between the 
attorneys, that did not purge the contempt of the officer, 
which had been incurred betore the afſizes began. 

Lord MansxiELD,—The only conſequence of the writ 
would have been, that the cauſe would have gone back 
to be tried, fix months afterwards, by a jury of the ſame 
county, and probably before the ſame Judge ; for re- 
cords in this court, in cauſes from the counties palatine, 
are ſent to be tried there, There is no doubt bur this 
court may, under particular circumſtances, as in a caſe 
which calls ſtrongly for a trial at bar, grant a certiorar: to 
remove proceedings from a county palatine [2]. But 


ſuch a writ cannot be ſued out, without laying a ground 


[2] In Eafier Term, 22 Geo. 3. on 
We:dnejaay, the 1ſt of May, wm a caſe 
of Williams v. Thomas & another, a 
rule was. obtained to ſhew cauſe, why 


2 writ of certiorari, which had been. 
ſued out by the defendant as of courſe, 


and without any application to the court, 
to remove the proceedings m an action 
depending in the court of Great Sel- 
fions forthe county of Pembroke, ſhould 
npt be ſuperſeded. . On Monday, the 
13th of May, the laſt day of term, cauſe 
was ſhewn, and an afidavit of the de- 
fendant produced, by which he ſwore 
that from the influence of the plaintiff 
in the county of Pembroke, and his be- 
ang hinl{cl{ an entire ſtranger there, he 


a ſort of reaſon, wiz. that it being tie 


ngt of courſe, and as it had been ſued 


for 


believed he could not have a fair tril, 
It was ſaid on this occaſion, that there 
were many inſtances of certzoraris to 
counties palatine,and to the court of Z, 
and ſeveral, to remove indiftments from 
the courts of Great Seflions in Wales. 
In general, indeed, thoſe were brougit 
by the proſecutor, for which there 13 


ſuit of the King, he may try it where 
he pleaſes. But there 1s one. at the 
ſuit of a defendant, in the caſe of kx 
V. James, T.1no W. 73. 12 Mod. 19]: 
—Iallace, and Douglas, for the plain- 
tiff, over, for the defendafit, —Lord 
MansFlELD. ſaid, that the writ Ws 


out, 
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attorneys. 


made abſolute [3] [+ 162]. 


out in this caſe, without taying any 
ground before the court, it muſt be 
{uperſeded. FF In all caſes where a 
defendant applies for a cer/iorar:, he 
muſt lay ſome ground for it, before the 
court, ſupported by aihdavit. R. v. 
Eator, M, 28 Geo. 3. 2 Term. Rep. 89. 
[3] Final judgment was afterwards 
fined, and the defendant brought a 
writ of error 1n this court, upon which 
the jadgment below being aftirmed, a 
rule was obtained to ſhew cauſe, why 
the Maſter ſhould not compute interett 
on the ſuin given by the jury on the 
writ of enquiry, from the day of fign- 
ng final judgment below, down to the 
time of the taxation of coſts, and why 
the ſame ſhould not be added to the 
colts taxed for the plaintiff. In Eaſter 
Term, 22 Geo, 3. on the laſt day of 
thatterm, $, Heyzvcod argued againft 
the rule, and 7/7//oz in ſupport of it. 
By 3 Hen. 7, c. 10.—reciting that 
writs of error were often brought for 


: Judgment ſhall be affirmed, or the 
* writ diſcontinued, or the party non- 
4 ſuited, on a writ of error brought by 
: 4] defendant or tenant, the perſon 
4 againſt whom it is ſued out, ſhall 
© recover his coſts and damage, for his 

delay. and wrongful vexation in the 


* lame, by diſcretion of the Fuſtice (a) 


«cc . . . 
afore whom the ſaid writ of error 1s 
«« ſued 13 


a force, and enacts that it ſhall be 
fhenceforth duly put in execution. Hey- 


oh alowed under this ſtatute, be- 
are, at the time when it paiſed, and 


S Unt1] the following reign, all intereſt 


* againſt law (5), and, therefore, 
Wy tne word ** damage?” was uſed 
ie fatnte, it muſt be conſidered as 


Y 


for it, and, as the writ was ſued out, in this caſe, without 
laying any ground, it 1fſued improvidently, and muſt be | 
ſuperſeded and, as to the * officer, he is cleared from any Zixckc © 
contempt in not obeying it, by the agreement between the 


The rule for an attachment diſcharged, and the other 


delay, —ijt is enacted, ** That when 


4: Ig Hen, 7. -#+-. 20, Xecites; 
us att, and that it had not been put 


wo contended, that intereſt could. 


I'7o1. 


againſt 


LanGTrox. 


*L 752 ] 


only tautology, and ſynonymous to 
«- oaf#." 26 cited Penrudadoct ve Er- 
rington, B. R. M. 39 ©S 40 #1. Cre. 
El. 587. Coan v. Boxwles, B. Re. M. 
2 W.& M. 1 Salk. 205. and Boawton 


'v. Nicholls, B. R. H."10 Car. 1. Cre. 


Cor. 401. as Authorities to ſhew that 
the ſtatute of Ze. 7. 1s to be conſtrued 
ſtrictly, But he chiefly relied on the 
caſe of iolroy v. Evizfor, B. R, H. 
i Geo. 1. 10 Med. 274. as direQtiy in 
point, — That was an action in C. Þ. on 
ſeveral promiſes 3 judgment by de- 
fault ; writof enquiry ; and final judg- 
ment; and that judgment affirmed, 
upon error brought in B. R. Upon 
this afirmance, the court was moved, 
on 3 Hen. 7. c. 10. that the defendant 
in error ſhould, beſides his coſts, have 
interelt allowed him for the ſum ad- 
judged due to him," pending the time 
of the writ of error, from the judg- 
ment. The queſtion was fully argued, 
and, againſt the application, the prac- 
tice of the court of Excheguer Chamber, 
which was. admitted to be not to allow 
intereſt, was relied on, and it was in- 
faked, that coſts and damages are 
often, in law, ſynonymous expreſſions, 
and ought to be ſo.underſtood in con- 
ſtraing the ſtatute of Zn. 7, On the | 
other ſide, it was ſaid, that the court of 
Exchequer Chamber, not having been 
creed at the time of the ftatute, was 
was not within the operation of it, and 
that, though the word ** Jamna"' does 
ſometimes fignify co/2s, yer it never 
does when joined with © caffagia ;*” 
and that co//s and damages are diltin- 
guiſhed in every Poftea. The. court 
took time -to conſider, and then de- 
livered their unanimous opinion ; 


« That the defendant, upon a writ of 
« error brought into B. R. ſhould not 


© haveintereſt allowed him by way of* 
| * Camages . 


(a) Supra, 561, Note (5). (5) Supra, Lowe v. Iallr, p- 740. 


n 
v4 
Fi 
' 
is 

: 

1 

"R 
of 

ot 

F 

- ff 
\ is 

'4 
} [i 
ht 
+5 
4b 

'} 
bo 
F 
4%; 

x 
; 

* 
1a 
7 
# 

[; 

[3 ” 
F 

+. 

« {$8 
wo 
4 

- 
iy 
4th 

* Ft 

£ li 

of 
" * 

1 be. 

#.4 

WW. 

+ Wy 

4 

nb 

95 
[1 . 
144 

i 
v8 

kn 

' TY 
Wl 

{1 
43): 
i 
"F 


>= Eu ESE 
_— —— _—_— — 


- 
: - 
- = 
= TELLER 


752 


1781. 

ZINCK 

againſt 
LANGTON. 


« damages for the ſum 
« adjudged due to him 

from the time of the 

firſt judgment, pend- 

ing the writ of er- 

ror, for, at. the time 

of making the ſtatute 
&« of 3 Hen.7. c. 10. all intereſt was 
«© reputed unlawful; and, therefore, 
« that ftatute could not give it. In 
_« fa, when intereſt run higheſt, as 
« at 10 per cent. it had not been al- 
« Jowed. In the Exchequer Chamber 
<« it had never been allowed, and uni- 
« formity of practice was to-be wiſhed 
« and endeavoured.” —Heywood then 
obſerved, that it was clear, from 2 And. 
123. as well as from the judgment of 


the court in the laſt-mentioned caſe, 


that the ſtatute of Hen. 7. extends to. 
the court of Exchequer Chamber, and 
that the practice of that court never to 
allow intereſt was not only admitted 
by the parties, and re- 

{ 753 ] cognized by the court, in 
Lord Mansfield, in the caſe of Bodily v. 
Beilamy, B. R. M. 1 Geo. 3. 2 burr. 
1094. 1 Blackſt. 267. He acknow- 
ledged, that, in one fort of action, 
viz, quare impedit, this court had al- 
lowed intereſt, as in the caſe of the Bz- 
fhop of London v. the Mercer*s Company, 
B. R. H. 5 Geo. 2. 2 Sir. 925.3 an 
anonymous caſe, M. 4 Car. 1. in Cre, 
Car. 145. ; and the caſe of The Earl of 
Pembroke v. Boſtock, M. 5 Car. 1. Cro, 
Car. 173.. but, in that action, he ſaid, 
the intereſt was allowed as a compenſa- 
tion to the party for being kept out of 
a living, from which, at the time of 
Hen. 7. a legal annual profit would have 
been derived ; whereas, at that time, 
no legal annual profit could have been 
derived from a ſum of money ; and, 
therefure, to prevent a party from 
making intereſt, by keeping him out 
of it, after judgment, by a writ of 


' that caſe, but aljo ſtated by 


CASES IN TRINITY TERM 


error, was no lepal damage, .j7; 
on the other fide, ſaid, x 0 wg jo : 
reaſon he could ſee for the re-enag. 
ment of 3 Hen. 7. c. 10, by Ig Hey, 
c. 20, was, that the Judges had Gr 
pled OY the former ſtatute, on 
account of the ideas entertained, in 
thoſe days, about the legality and fin 
of taking intereſt. But though it 
might be unlawful to take interes jn 
the reign of Her. 7. and, therefore, i 
might not, then, be any damage in 
the eye of the law to be prevented from 
making intereſt of a ſum of money, 
yet, as ſoon as the legiſlature permitted - 
intereſt to be taken, the loſs of the 0p- 
portunity of making intereſt became 1 
legal damage, to which the a& of Hy, 
7. would apply. He admitted, that in- 
tereſt was notto be allowed as of courſe 
upon the athirmance of a judgment by 
court of error, but required an applica. 
tion to the court. 'This had been ated 
by Lord Mansfield, in the caſe of Be. 
duy v. Bellamy, and was all that there 
was 1n that caſe applicable to the preſent 
—Lord Mansfield mentioned, that what 
he had delivered on that occaſion, was 
the reſult of a ſtrict enquiry into the 
practice of all the courts. He aid, the 
preſent queſtion was a matter of ſome 
conſequence, and, therefore, the court 
would think of it till the next term. In 
T. 22 Geo. 3.( Friday, the 7thof fur,) 
his Lordſhip delivered the opinion of 
the court, that ** damage” in the fatute 
of Hen, 7, muſt mean ſomething dif- 
ferent from co/?s, as both words are 
uſed : that the queſtion was, what was 
to be the rule for aſſeſſing the damage; 
and that, in this caſe, the interel 
ought to be the meaſure of the damage, 
the ation being for a debt (a) ; but 
that, in a caſe of another ſort, the rule 
might be different. —Fhe rule was 
theretore made abſolute, 


[+ 102] Yiae 2 Bulſtr. 158. 


(a) The aftion was zndebitatus afſump- 


fit. 63, If by the courſe of the 
court of error, intereſt is not computed 
jn the allowance of coſts, on the afftirm- 
ance of the judgment, the jury may 


» 


I'3 


give intereſt by way of damages, from 
the time of ſizning the original Jug: 
ment. Entwiſtle v. Shepherd, Þ. RM, 
28 Geo. 3. 2 Term Rep, 78. But 


debt on @ recognizance againit by 
er 
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error in the Exchequer Chamber, the in error undertake to 158 

bail are not liable to pay intereſt be- pay the ſum, &c, « as 79T. 
tween the time of the original judg- * alſo all ſuch cofts Conn rmmmnnd 
"ment and the affirming the words of ** and damages, &c.*? LINCK 
the recogn1zZance in that court of error, Frith v. Leroux, B. R. againſt 
being to pay the ſum, &c. and ſuch 2M. 28 Geo. 3. 2 Term LANGTON., 
further co/ts, Sc. In B. R. the bail Rep.57. 59. & note (a). 


GooDTITLE, Leſſee of WinckLEs, again//7 Friday, 
BIiLLINGToN and Another. agth June. 


Re was an ejectment, tried before Lord LouGnBo- By a deviſe, 
L ROUGH, at the laſt Lenz Ailizes for the county of 2 4: & B, 
Buckingham. A. verdiCt was found for the plaintiff, ſubject For (Rn 0s 
to the opinion of the court, on a caſe reſerved, which = vera 
ſtated, (as far as 18 material,) as follows : | but, in caſeB. 
Bernard Chevall, in 1774, made his will, in which, i- ſhould marry 
ter alia, there was this deviſe :—*& Next, I give and deviſe yay » wh _ 
« unto my. faid Joving wife, E/zzabeth Chevall, and unto _ Fats >> i 
« my daughter Anne Chevall, all that my meſluage, tene- of 4., to B. 
« ment, or farm, (Fc. viz. the premiles in queition,) to 2nd her heirs, 
« hold the ſaid meſſuage, tenement, *or farm, &c. unto but, if B. 
© my faid wife” Elizabeth Chevall, and unto my daughter poncath” 
« Anne Chevall, for and during the term of their natural without iſſue, 
« lives, and the life of the longer liver of them, in equal pro- then to A. and 
« portions, ſhare and ſhare alike. But, in coſe my ſaid = bers 
« daughter Anne Cheval! ſhould happen to marry and have a 290 LS us 
« iſſue of her body lawfully begotten, then, and in that caſe, for life, with 
« after the deceaſe of my ſaid wife, I give and deviſe all and contingent re- 
« fingular the ſaid mefluage, tenement, or farm, Wc. unto mainders 1n 
« my faid daughter Anne Chevall, and to her heirs and aſſigns _ yes Y 
c . , acn in rne 
for ever. But, if my ſaid daughter fhould happen to die alternative. 
« fingle and unmarried and witheut iſſue of her body lawfully | 
« begotten, then, and in that caſe, I give and deviſe all and *[ 754 ] 
* lingular the aforeſaid premiſes laſt above-mentioned, 
* unto my ſaid wife Elizabeth Chevall, and to her heirs and 
tereſt * afigns for ever.” —The teſtator died on the 25th of De- 
nages cember 1774, leaving E/:zabeth Chevall his widow, and his 
; but daughter Anne Chevall, who was by another wife, his heir 
£10 it law. Elizabeth Chevall died on the 3oth of June 17575. 
; Was After her death, Anne Chevall ſuffered a recovery of the 
prenuſes in queſtion, and deviſed them to the defendants. 
dic afterwards died unmarried. The leflor of the plaintiff 
V3s the brother and heir at law to Elizabeth Chevall. 
if ” queſtion was, Whether the limitation over to E/iza- 
; hevall and her heirs, was barred by the recovery ſuf- 
ed by Anne Chevall ? 2 
raham, for the plaintiff, contended, that it was not z 


bor that it was either an executory deviſe, and not too re- | 
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754 CASES IN TRINITY TERM 
Wi 70 1. mote in its creation, or a vefted remainder, after eſtates for 
Ln life to Elizabeth and Arne Chevall and the ſurvivor, and 
GoopTiTLE contingent cſtate-tail to Anne Chevall. 1. On the firſt point 
aganit and which was founded on the ſuppoſition that the limita. 
B:LLING= tjon to the daughter, in caſe ſhe ſhould marry and have 
TOs 1Nſue, was in fee-timple, he admitted, that it would be ne. 
ceflary for him to diſtinguiſh this caſe from that of Lu. 
dington v. Kime (a), and other ſubſequent cafes of the ſame 
ſort. In all thoſe caſes, he ſaid, the limitation over was 
ſuch, that, though the contingency on which it was limited 
ſhould happen before the end of the original ſpecified durz. 
tion of the particular eſtate, yet 1t muſt await the natur] 
expiration thereof, before it could veſt in poſſeſſion. "Thug, 
in Luddington v. K:me, though the tenant for life might 
have iflue male in his life-time, which was the contingency 
on which the remainder to fuch ſue male was limited, yet 
the eſtate to ſuch iflue male was not to take efte& in poſleſ- 
fion, till after the regular expiration of the particular «ſtate 
by the death of the tenant for life. "Fhis is cflential to the 
idea of a remainder, according to the definition in Ct: 
Littleton, viz. that 1t 18 © a remnant of an eſtate, in lands 
. & or tenements, expectant upon a particular eſtate, created 
« together with the ſame at one time (6). So, in Chul- 
leigh's Gaſe (c), it 18 faid, —& 'Fhe rule of law 1s, that he in 
& remainder muſt take the land 2vben the particular eftat 
« determines, or elſe the remainder fhall be yoid (d);”—lr 
Cholmley's Caſe (e)—© A remainder ought to take effe& in 
« poſſeſhon when the particular eſtate ends (F) ;”—And, 
in Borafton's Caſe (g), almoſt im the fame words, —* The | 
&« remainder ought to commence in pofleſhon, when the 
c« particular eſtate ends (þ).”—In lhke manner, the defini 
tion of a remainder in Noy's Maxims is, Phat it 1s the 
©& reſidue of an eſtate, at the ſame time appointed over, 
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(a) C: 8B. E. oF. 13. 1 Ld. Raym. 24. 32. . | 
203. 1 Salk. 224. 3 Lev. 431. and 
Stated ſupra, 205. 3» 

(6) Co. Littl. 143. a. | 

(c) B. R. H. 51 £1. 1 Co. 120. a. 
(4) bid. 135. a. | 

| {e) Scace. E. 39 El, 2 Co. 50. a. 
(F) bid. oy 

(2) B. R. H. 29 El. 3 Co. 19. a. 
(hb) 1bid. 21. an. 

(i) Noy's Maxims, 31. 


« and muſt be grounded on ſome particular eftate givel 
« before, granted for years or life, and fo forth ; and ougit 
« to begin in poſſeſſion, when the particular eſtate endeth (1) 

he ſame principle is laid down repeatedly in the caſe of 
Colthirſt v. Bejuſhin, m Plozoden (&) [1], But, here, the 


limitation 


[1] All the definitions here cited, and 
'rehed on, point only at this eſſential 
quality of a remainder, that it muſt bs 
ſo limited as that it may, by poſlibility 
be capable of veſting in poſleſſion, « 
the lateſt, on the regular and natural 
determination of the particular eliae 
or, as 1t 18 expreſſed, though ratier 
obſcurely, in Plozuden (2 $6), 4 that the 
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v particular eitate continues evhti 


y'39 


{&) C. B. E. 4 Ed. 6. Plow. at. (which word there means until) © the 
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« remainder veſts.” It does not 
ceaſe to be a remainder, becauſe it 
may veſt in poſſehion on an event 
which, from the terms, or from the 
legal nature, of the original Lmita- 


ws ton, ſhall defeat the particular eſtate 
1a before its natural or regular expira- 
-NCY tion. Every remainder limited after an 
yet eſtate ſor life may veſt in poſſeſſion 
flet- before the death of the tenant 


ſtate 
) the 
Cele 
Lands 
eated 
;but- 
he in 


for life, (which is the term of the 
natural expiration of the particular 
eftate,) namely, in confequence of any 
forfeiture which he may commit. Some 
have been inclined to conſider condi- 
tional limitations after particular eſtates, 
(as for inftance, after an eſtate for 
life,) bur limited to veſt in poſſethon 


eſtate on a contingency which may happen 
*—lt before the death of the tenant for life, 
a in ks not being remainders (/). Thus, if 


an eſtate 1s given to 4. for life, provid- 
| ed that, when C. returns from Roe, 
it ſhall, from thenceforth, be to the 
uſe of Z, in fee, it is ſaid this limita- 
| tion over is not confined to the remnant 
expeRtant on the particular eſtate before 
gwen to A., but may interfere witn, 


- And, 
6 'The | 
n the 
lefint- 
is the 


| over, 


given and 1n part defeat and ſuperſede, that 
d ought frit eſtate, inſtead of awaiting 1ts re- 
th (1), | gular determination ; and, therefore, 
caſe of t does not anſwer the definition of a 
re, the remander in Co. Littl, 143. a. (cited 
"tation fupra, þ. 755). But this ſeems too 


great a refinement. Every eſtate for 
life may, by the aC& of the tenant for 
life, be defeated; and abridged, before 
ts regular expiration, and, thereby, 
let inthe remainder over in the manner 
above-ſtated, and the only difference 
between ſuch limitations and the others, 
k, that, in_ the others, the eſtate for 
ufe is not abridged by the at of the 
tenant for life, fe by ſome extrinſic 
Fent which happens alſo to be the 


ted, and 
eſſential 
muſt be 
ofbility 
fon, at 
| natural 
xr eſtate; 
h ratiet 
that tle 

avhens' 


W THE TWENTY-FIRST YEAR OF GRORGE 1. 


jmitation to the daughter Anne Chevall, in caſe ſhe ſhould 
marry and have iſſue of her body, was not to wait till the | 
natural expiration of the firſt eltate for life to her, but was Goon TivLs 
to take effet in her life-time, as ſoon as the contingency 
on which it was limited ſhould happen. 

not a remainder, but a conditional limitation, 


756 
I781, 


againſt 
It 1s, therefore, BiLrLtixg- 
As ſoon as ſhe TOR. 


had 


contihgency on which the limitation 
over depends. But no decided caſes 
that I am aware of, have ever conſider- 
ed limitations of this laſt ſort as not 
being remainders. "They have all the 
legal incidents and attributes of remain- 
ders. 'Fhey may b2 barred in the 
ſame manner, (Page v. Hayward, 
2 Salk. 570.) and are limited to veſt 
in poſſeihon, at the lateſt, on the re- 
gular determaation of the preccding 
eſtate; for, in the caſe put, if C, 
ſhould not return from Rome till after 
the death of 4. I conceive the eſtate 
to B. could not take effet. 'This, I 
think, 1s to be colleRted from the de- 
termination in this very caſe of Good- 
title v. Billington; for it ſeems that it 
would have made no difference, with 
regard to the contingent limitation 
over to the daughter in the event of 
her marrying and having iflue, al- 
though the joint eſtate with the widow, 
and the ſurvivorſhip, had been given, 
not to the daughter, but to a ſtranger. 
Indeed, what differeace, more than 
what 15 merely verbal, can there be 
ſhewn to be between an eſtate to 4. 2:1] 
C. returns from Roz, and then to re- 
main over to B. and an eſtate to 4. 
provided that when C. returns from 
Rome, 1t ſhall, thenceforth, be to B. 
Under both forms of expreflion, 4. 
takes an eftate for life defeaſible on 
the very ſame event, and' B, a con- 
tingent intereit depending on the rery 
ſame event. The expreſſions << z:1/, 
« &c.* and © hen, &c.”” in the firſt 
caſe ſeem to me to. be exattly converti- 
ble with << provided that when, Ic? 
1: ſhall then, &ci-in the other. Now 
the firſt 1s given as an example of a 


ſpecies of contingent remainders, in the 


very work where the ſuppoſed diſtinc- 
tion 1s ſtated (4). * Asto the firſt limi- | 
Re takong 


/ ) « the 
emainur 


(1) Fearne, 3d Bdit, p. 9, Ws Wow 1+ 4 16. 
y : 5 
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1781. 
( 7 z would have taken effect, and would have enlarged her in. 
GooorirLs tereſt, and merged her eſtate for life. 'This limitation tg 


againſt 


BirtLixG- 


TON. 
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CASES IN TRINITY TERM 
had married, and had iflue, the eſtate, to her and her heirs, 


the daughter is, therefore, within the principle of the de. 
ciion m Pells v. Zrown (a). There, an eſtate was given 
in fee, defeaſible on the event of the devifee dying without 
iflue hving the deviſee over. Here, a life eſtate is viven, 
enlargeable on the event of the daughter's marrying and 
having flue. In Pells v. Brown, the limitation was held to 
be, not a remainder, but a conditional limitation, and good 
by way of executory deviſe. Here, in like manner, the 
ſecond hmitation to the daughter is not to be conſidered as 
a remainder z and, if it 1s not, the ſubſequent limitation 
muſt be an executory deviſe. As an executory deviſe, it 
1s not too remote, for it is limited to veſt, if at all, on the 
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death of the daughter. 


£2 
=& ES : — EA IS 0 — Z 
- ——_ E L I O — - 
—_—_ - w—_— 2+ _— - l IF: p = nx - = - — - + Ny 
A — 2 S_— gt IT C.-Y w-E% TD nn TA IE LE : = T _= = «= E = - _ -——_— 
_— , T —_ —_— w- - bp 3 EF. 2 Ee FE es " "He 37 Foe ESR => _-— 2 : =_ FT 
A Ins HE ST —— 5 CES mA aa nn at = 2.4 pn_——_ "4"; _—__ _— - _—_——— << 4 Ss =Y ET . hy w "> SI $ _— Dar 
4 FE. - AD "_ ">" _—— P ENEDSIAn7 © - EI PRES: PII y —— Fs Land Doe oh <-  EEIIT_-- > ——D = == __ Ee" ” —_ 
a 4 & ans _— "I _ oa x; Tr _— = WO ee nr Er a= = = 23 = 
= , - A < 1 . - F —_ . Tas R 5. we+ San FP 
- _ —_—_ i”, , - 4 "_ _——_ <- * = I Azz n— _ - Coez a i <i> - a _ 
———— G - - 5 - — am ” 
— £ —— - — = EI END IT: Ir -- = A 
—_ - - - pm ""_ . 


SA —_— + m—— 
Ce Cx TY EEERCIWP AS. 4 Z s 4 


OA act ear ene ee. eee 


_——_ 


3 E3*: a 


= — 


fon ny nga a . 8 - 
EEC Fiore PEn=nrs— Sc ITS —3-——. 
> F- wn AF OED ED IE IE Go 


- —_ 


ET 
wn? Donn ere A 


"= 


= gee. « 
Et aL ten: 


ro—_ 
————_ << cs cw, 


—_ 

IIS 
DOSH 
AS 


—— 


mt > nn 
L "= 
ns, F I: 
— — 
_ — p_—_— SIT 
- ——ma; 


ed on a fee. 


wife. 


| 

3M tation, in either caſe, being to A. iz- 
wr definitely, or to A. for life, that can 
MM make no difference, becaufe a limita- 
| tion to 4. indefinitely carries a life 16- 

| tereſt, as effeRually as it the words 
« for life”? were added. 'The law ſup- 

—_ them (2). In ſhort, the expreſ- 
on and idea of a conditional limitation 
was originally adopted to evade the 
neceſſity of the entry of the heir, mn 
| order to take advantage of the defea- 


2. But, if the ſecond limitation to 
the daughter ſhould be thought to be a remainder, then it 
may be neceſſary to conſider, whether the teſtator meant to 
give her any thing more than an eſtate-tail by that limita- 
tion, and, though the words are, «© Unto my ſaid daughter 
« and to her heirs and aſſigns for ever,” yet ſubſequent 
words may reſtrain the eſtate to a fee-tail, as in the caſe of 
Doe v. Reaſon (b). Here, there are ſubſequent words which 
ſeem to indicate an mtention only to give the daughter an 
eſtate-tail ; and, if that conſtruCtion ſhould prevail, the laſt 
imitation over to the wife was a veſted remainder, and, of 
courfe, not barred by the recovery z. for it is only c- 
Wo. tingent on the ſuppoſition of the preceding contingent 
MN | limitation being in fee; it being a rule, that all eſtates 
in 8 | hmited after a contingent fee, muſt be contingent, on ac- 
count of the eſtabliſhed maxim, that a fee cannot be mouut- 


| During Graham's argument, BULLER, Juſtice, obſerved, 
: "my | that, if Anne Chevall had married and had ifſue, her lit 
wr eſtate would not have merged, as contended by Grahan, 
Wh becauſe it was not limited to take effect till the death of the 


Le 


tional limitations in wills ſeem reduc: 
ble, either to the head of executor) 
deviſes, of which ſort was that in Pali 
v. Brown, or of contingent remainders, 
to which the ſecond limitation to the 
daughter wm this caſe of Goodtitle v. Bil 
Engton ſeems to belong. 
(a) B. R. M. 18 Fac. 1. Cre. Ji 
$90. 6 | 
(6) B-R.T. 28 & 29 Geo, 1s 
3 Wilf. 224. and ſtated /upro, P: 2b. 
we | 


—_ _— 


ſance of a prior eſtate, and all condi- 
(e) Cor Littl. 42. &s 
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YL 157 
Le Blanc, for the defendants, contended, that, whether 1781 
3 the daughter took at firſt an eſtate-tail, or only an eftate ( pas , 
w. for life, the remainder over to the widow was barred by Gooprirta 
» the recovery. It ſhe took an eftate-tai}, the cafe was clear; apaint 
ts but, if ſhe only took an eſtate for life, then, he faid, the Birtixg- © 
wo limitation to the widow was upon a contingency with a TON, i 
* double afpect 3 it was a concurrent remainder in fee, creat- j 
5 edin the alternative, with a contingent remainder in fee | 
” to the daughter 3 and, a recovery haying been fuflered by 
» the tenant for Hfe, every body was harred but the heir at i 
7% hw; which the daughter herfelf was in this cafe. He in- i 
. hſted, that it was impoſbble to diftinguith this caſe from ja 
- thoſe of Lrddington v. Kime (a), Doc v. Holme (8), and of 558 7 | 
Godright v. Dunhom (c) ; that the fecond limitation to the | 
Fo daughter was capable of taking effect as a Contingent re- Þ 
mainder mn ice, and, of courſe, that to the widow was fo ; j 
2 and it was an eftabhihed maxim, that, whenever an eftate j 
_ can take effect as a remainder, it thalt not be conſtrued to i 
_ be an executory devite [2] —He alfo ſaid, he meant to al 
hoe argue, that, if the limitation to the widow ſhould be held Þ' 
2s: to be.an executory deviſe, yet it ought to be conſidered as ji 
fa of lmited on an indefrnite failure of iftue, and, therefore, too mn 
Rich remote 3 but Lord MANSFIELD faid, it was impoſlible to bi 
es maintain that poſition, for that the words clearly confined AM 
«laſt the failure of ſue to the time of the daughter's death. "i 
xo Lord MANSFIELD,—'The rules and principles laid down a 
" by Mr. Le Blane are indiſputable. It is perfeQtly clear and th 
igent kttled, that, where an eſtate can take effect as a remainder, if 
* it hall never be conſtrued to be an executory deviſe, or un 
JN AC- lpringing ufe. Here, the firſt limitation is to two perſons pl 
—_ and the ſurvivor, fo that a preceding freehold will be in i 
the ſurvivor, and the eſtate over is limited on a contingency ih 
— upon which a remainder may depend. It is to the daughter ll 
+ be and her heirs, (not ifſue,) if the ſhould marry and have i 
67 ue, and it muſt have taken effect after the death of the i 
Like ſurvivor. "There is another contingency, on the event of nl 
the daughter dying unmarried and without iffue, (not on 18 
I: failure of her Wue,) and, upon that event, the limitation il 
educi- to the widow in fee. But the tenant for life, by the re- " 
gh covery, has barred the contingent remainders. 4 
«n Pal The Ps/ca to be delivered to the defendants. it 
4 (a) C. B. EF. 9g W.3. 11d. Raym. (c) M. 20 Gee. 3. fupre, p. 264. 1s 


-— a 8 
b:. WY Is ED: 
—— OS EO 


203. 1 Salk. 224, 3 Lev. 431. and [2] In Pe!ls v. Brewn, the limita- 
tated ſupra, p. 26 (| tion over cauld not enure as a remain- 
;) C.B.T. 11& M. 12 Geo. 3. der, becauſe it was limited on the de- 
uſ, 


( 
Lc 237. 241. 2 Blackft, 777. and feaſance of a defeafible wefted fee. 

4 lated ſupra, P. 265. | 
| Y 3 
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Friday, 
29th June, 


By the follow- 
ing devile, , 
p18, © 1 give 
« and demiſe 
& to A. ker 

« beirs and aſ- 
«« figns for 

&« ever, all my 
«© lands at B. 
« and1give 
& and be- 

& queath to 
& A, afore- 
« {aid all my 
& Jands at C." 
A. only takes 
an eſtate tor 
life in the 
lands at C. 
and the rever- 
fon thereof 
ſhall deſcend, 
although the- 
will begin 
with theſe in- 
troductory 
words, ** For 


© thoſe world- 


©« ly goods 
£6 and eſtates 
«& wherewith 


« it has pleaſ- 


« ed God io 
« bleſs me,” 
and contain a 


legacy of 1s. 


ro the heir at 
law, 
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CASES IN TRINITY TERM 


RiGuT, Leſſee of MITCHELL and his Wife, 
againſi IIDEBOTHAM and Another, 


N an eje&ment, tried at the laſt Spring Aflizes for the 
county of Oxford, before HeaTH, Fuſtice, a ſpecial 
verdict was found, which ſtated : 'Chat one William Spar 
rowhawhk, being ſeiſed in fee-fimple of the premiſes in 
queſtion, on the 10th of February 1758, made and duly 
executed his will, and, thereby, deviſed as follows :;—« Þq 
&« thoſe wordly goods and eſtates wherewith it has pleaſed 
& Almighty God to bleſs me, I give and diſpoſe in man. 
« ner following. 1mprimis, I give and bequeath to my 
ſiſter Suſannah Mitchell, one ſhilling. Jtem, I give and 
bequeath to Fobn Mitchell, fon of Suſannah Mitchell, one 
& ſhilling, to be paid by my executrix herein-after named, 
& within three months after my deceaſe. Item, I give and 
« bequeath to my loving wife, Suſannah Sparrowhaws, all 
& the reſt of my goods and chatrels, and perſonal eſtate 
& whatſoever. Alto, I do give and demiſe unto Syſannub 
& Sparrowhazvk, my Taid wife, her heirs and ofjigns fir 
ever, all my lands lying in the pariſh of Bampton in the 
_ Bujh, in the county of Oxford, and now in the occups- 
tion of Mary Sparrowhawk of Aſton, in the pariſh afore- 
faid. And I give and bequeath to my Ioving wife aforeſaid, 
all my lands, tenements, and houſes, lying in the pariſh of 
Chipping Norten, (to wit) the houſe I now live in, the 
Hign of the Plough, ſtanding between the houſes of 
WW. I. and T. A. and now in my occupation, with the 
yard, garden, and out-houſes, and all other appurtenants 
thereto belonging. Laftly, I do make and conſtitute 
© Suſannah Sparrowhawwk, my ſaid wife, full and ſole execu- 
trix of this my lait will and teſtament.” —That the teſtz- 
tor died feiſed in fee, on the 20th of September 1766, leav- 
ing the ſaid Suſannah Mitchell, one of the leffors of the 
plaintiff, his only ſiſter and heir at law ; and that the teſta» 
_ tor's widow married the defendant Sidebotham, and died on 
the frit of November 1777. | 
The queſtion upon this ſpecial verdict was, Whether 
the laſt-mentioned premiſes in the will, were, by the true 
conſtruction thereof, devifed to the widow in fee, or only 
for life ? | RE: 
- Caldecot?, for the plaintiff, inſiſted, that only a life eſtate 
in thoſe premiſes was given by the will, and that the rever- 
. fon expe@ant on the death of the widow, had deſcended 
to Suſannah Mitchell, the teſtator's ſiſter and heir at law: 
He ſaid; it was clear, that, by the words of the deviſe, 
taken by themſelves, nothing was given but an op 
Ee ife 


cc 
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life, and the court would hold themſelves bound by the I781, 

legal operation of the words, and not indulge uncertain Co 

conjectures about the intent of the teſtator. 'The circum- Rxicgur 

ſtances from which an intent to giye an «ſtate in fee might againſt 

be attempted to be inferred, on the part of the defendants, S1DeBo- 

were, firſt, the general introductory words at the begin» THAM. 

ning of the will, v/z, * For thoſe worldly goods and eſtates, 

« toe.” and, ſecondly, the legacy of one ſhilling to the 

heir at law. The firit, it might be faid, indicated a de- 

termination ' to diſpoſe of the complete intereſt in ever 

thing the teitator had in the world [c7], and the other a 

reſolution to difinherit his heir, But, as to the introduc» 

tory words, they are almoſt of courſe in wills, and are 

merely deſcriptive, and not meant to relate to the quantity 

of intereſt given in the things deviſed 3 and, as to the ſup+ 

poſed difinheriting clauſe to the heir at law, it muſt be 

conſidered, that the intereſt of the heir at law, is, in no 

caſe, derived from the bounty of tae teſtator, but from the 

diſpoftion of law, and it 1s fufhcient for his title, if the 

teſtator, either does not give the whole to another perſon, 

or, deſigning perhaps to do ſo, executes his defhgn with fa 

much uncertainty, and ſo infuthciently, as that it cannot 

be taken notice of by a court of law. "The cafes he relied. 

upon were, Denn, LefJee of Gaſkir, v. Gaſktin, B. R. M. 

18 Geo. 3. [+163], and Roe, Leſſee of Callow 8& others, v. 

Boltin, C. B. M. 16 Geo. 3.—The firſt came on in the 

form of a ſpecial caſe, which ſtated, that Fohn Gaſkin, bes 

ing ſeifed in fee, by his will, after prefacing, * As to ſuch 

« worldly eſtate as it hath pleaſed God to endue me with," 

deviſed as followsz © I give and bequeath all that my 

« freehold mefſuage and tenement lying m G. in the 

« pariſh of D. together with all houſes, farms, edifices, 

« and appurtenants, reputed as part thereof, or belonging 

« to the ſame, to Matthew Robinſon, George Robinſon, and 

« Thomas Robinſon, equally to them my ſiſter's ſons” 

That the will then procceded to give ſeveral pecuniary lega- 

cies, of different amounts, to different relations, and, 

among others, ten ſhillings to-the leflor of the plaintitf 3 

That the teſtator died feiſed in fee, and, afterwards, Mat- 

thew and George Robinfon died ; That Thomas Robinſon was 

alive, and that the leſſor of the plaintiff was the teſtator's r-961-} 

heir at law, The main queſtion was, whether the three 

nephews took an eſtate in fee, or only for life ; and it was 

argued, for the defendant, that they took an eſtate in fee, 

as muſt be collected fram the prefatory words, and the 

legacy to the heir at law ; but Lord MansFiELD ſaid, though 
6 he 


[XF) In Maundy v. Maundy, B. © with it hath pleaſed God to blefs 
R.T. 8 Geo. 2. Lord Hardwicke laid © me.” Ca, Temp. Lord Hardw. 
great ſtreſs on ſimilar words, viz. © In 142, 143. 2 Str. 1020, 1021. 


" relpe& to my worldly eſtate _— [+ 163] Since reported, Coryp, 657. 
s 
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1781. he ſuſpeCted the teſtator's intent was to give the whole in. 
hom fercit, as he didnot appear to have had any other lands [1], 
 Ricyr and had given adijmheriting legacy to his heir at law, the 
againſt court could -not connect the prefatory with the deviſins 
S1DEBO- clauſe; and, in the deviſing clauſe, there were not any 
THAM. words by which the court would be warranted in conſtruin 
it to be an entire diſpoſition of the eſtate. WILLEs, Fuflice, 

was abſent ; but AsTox, and AsynuRsT, Fuftices, concur. 

red, and ASTON mentioned a caſe of Right, Leſſee of Shazy 

& another, v. Ruſſell, in the court of Exchequer, H. 1 Ge, J. 

where introductory words, like thoſe in the preſent cafe, 

were held to be mere matter of form, and not material 

and the day after he brought his note of that caſe intocourt, 

and read it, and it appeared, that the will there began, 

« As touching the diſpoſition of ſuch temporal eſtate as it 

G &« has pleaſed God to beitow on me,” and then the teſtator 
procecded to give his houſe to his ſon Samuel Ruſſell, and 

after his death, then to the two ſons of Samuel, Thomas, 

and Wilham, and then, at lait, gave a legacy of one ſþil- 

ling to the huſband of his heir at law ; and the determina- 

tion was, that Thomas and Wi!iam only took for life, and 

that the reverſion deſcended; and AsToN, Frftice, ob- 

ſerved, that that was a ſtronger caſe than Denn v. Goſtin, 
becauſe, it Samuel had furvived his two ſons, they would 

have taken nothing by the will. In Roe, Leſſee of Calliw 

& others, v. Bolton, there were theſe introductory words in 

the will : © As touching ſuch worldly eſtate wherewith it 

« hath pleaſed Almighty God to bleſs me with.” The 

teſtator then gave all his real and perſonal eſtate to his wife 

_ for life, and then came this deviſe; ©« tem, I give unto my 

« ſon Paul Cirdale, all that my land lying and being in 

« the pariſh of Dudley, in the county of Worceſter, near 

« unto a certam place called Tinfly Jill, into three parts 

& divided, at or immediately after my wife's deceale.” 

'Then came ſeveral legacies of perſonal and leaſehold pro- 

perty to his ſon {ſaac Cardale, and his daughter Elizabeth 

562 ] Maſon, after his wife's death, and then followed this 
clauſe ; + [tem, my will is, that all my grand-children that 

<« are living twelve months after my wife's deceaſe, hall 

«have five ſhillings each of them, as a token of the love 

& that I bear wit my generation [1].” The leffors of the 

plaintiff were the teſtator's heirs at law, being his grand- 

| | | daughters 
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[1] And therefore 1t was not neceſ- correct, there is a ſingular omiſſion of 
ſary to diſtinguiſh thoſe deviſed, by the word &« zy* in the account of the 
local deſcription. © , caſe in 2 BÞBlackft. 1045, where the 

[1] This fate of the will in the court are mentioned to have taken n0- 
caſe of Roe v. Bolton, was taken tice of the teſtator's having afſi ned 2 
by Mr. Caldecott, (who favoured me whimſical reaſon, wiz. © his love 
with it,) from an office copy furmſhed ** generation,” for giving the legacies 
him by his client, If that copy was to his grand children, 
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\ 
daughters by his eldeſt lon William Cardale, and the queſtion 7 "TY f 
being, whether Paul Cardale took an eſtate for life or in , « 
fee, the court held, that he only took an eſtate for lifez R;gur q 
»t in that caſe, likewiſe, there was the ſame ſort of intro- againſt j 
euttory clauſe as here, and alſo a diſinheriting legacy.— S1veBo- | 


After ſtating the two foregoing caſes, Caldecott obſerved, THaAm. 
that it appeared, that the teitator knew the technical words 

neceſſary to create a fee, having uſed them in the firſt 

branch of the deviſe, and, thereior:, he muſt be conſider- 

ed as having deſignedly omitted them in the other ; nay, 

that the very circumſtance of making two branches of the 

deviſe, ſhowed a deſign to give different intereſts, ſince, 

if he had meant to give the ſame eſtate in all the premiſes, 

one ſet of words would have anſwered the purpoſe.—te 

alſo cited the caſes of Swayne v. Fawkener & anther, 

Executors of Middleton (a), and Beviſicn v. Huſſey (b). 

Bower, for the defendants, contended, that the intention 

was clearly to give the whole intereſt. "The teſtator not 

only begins by expreſling the purpoſe of diſpoſing of all his 

property, but uſes the double precaution of giving legacies 

both to his heir at law and her fon. In the caſe of Cole v. 

Rawlinſon (c), words fuſhcient to carry a fee-fimple in the 

firſt part of a deviſe, were connected with a ſubſequent 

part, ſo as to make that an eſtate in ſee, which would 

otherwiſe only have been for life, by the opinion of 

PowELL, Powys, and GOULD, 7u/tzces, againſt Lord HoLT. 

The words were, © I give, ratify, and confirm all my 

« eſtate, right, title, and intereſt which I now have, and 

« all the term and terms of years which I now have, or 

« may have in my power to diſpoſe of after my death, in | 

« whatever I hold by leaſe from Sir John Freeman, and T 7631 - 
« alſo the houſe called the Bell Tavern, to John Billing ſly.” - 4 
The copulative word © and,” in that cafe, was held tuih- 

cient to carry the preceding words, * all my eftate, right, 

« title, and intereft,” over to that part of the deviſe which 

reſpected the houſe called the Bell Tavern. In this preſent 

caſe there are, in like manner, words expreſſive of a fee- 

imple intereſt in the firſt branch of the deviſe, and that 

branch is connected with the other by the ſame copulative 
« and.” "That material circumſtance was wanting in the 

caſe of Den v. Gaſkin. In ſhort, if the interpoſing words 
n the ſecond branch of the deviſe in queſtion, between the 
copulative and the deſcription of the premiſes thereby de- 
viled, viz. © I give and bequeath, &c,” were wanting, 
there.could be no doubt. It would then be an expreſs de- 
_ wiſe in fee; and the unneceflary uſe of thoſe words cannot 
| haye the effect of defeating the clear intent of the teſtator. 
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As to Roe v. Bolton, the reaſoning of the court, as ſtate 
by Mr. Juyflice BLACKSTONE, 1s rather in favour of the 
preſent defendants, for they clearly thought, that a legacy 
to an heir at law indicating an unequivocal intent 
diſinherit him, would be fſufhcient to give to words lik 
thoſe in the preſent cafe, the effeft of carrying a fee. 
fimple. No ſerious argument can be drawn from :n 
ſuppoſed knowledge this teſtator had of the technical OCs 
ration of words, ſince, m the firſt branch of the clauſ- 
in queſtion, he uſes the expreſſion © demiſe,” inſtead of 
«© deviſe.” WY RD 
Lord MansFIELD,—T verily believe, that, in almo8 
every caſe where by law a general deviſe of lands iz 
reduced to an eſtate for life, the intent of the teſtator 
is thwarted 3 for ordinary people do not diſtinguiſh he. 
tween real and perſonal property. The rule of law, how- 
ever, is eſtabliſhed and certain, that expreſs words of 
limitation, or words tantamount, are neceſſary to paſs an 
eſtate of inheritance. © All my eſtate” or *« all my in. 
tereſt” will do: But ©& all my lands lying in ſuch a 
— place” is not ſufficient. Such words are conſidered merely 
as deſcriptive of the local fituation, and only carry an 
eſtate for life. Nor are words tending to diſinherit the 
heir at law ſufficient to prevent his taking, unleſs the 
eſtate is given to ſomebody elfe [0]. I have no doubt 
but the teſtator's intention here was to difinherit his heir 
at law, as well as in the caſe of Den v. Gaſkin ; but 
the only circumſtance of difference between that cafe and 
this, and which has been relied on as in favour of the 
defendants, if the teſtator had any meaning by it, (which 
I do not believe he had,) rather turns the other way, 
becauſe he uſes different words in deviſing two different 
parts of his eſtate. I think we are bound by the caſe of 
Den v. Gaſkin, and the other cited in that caſe by Mir, 
Fuſtice ASTON. : 
 WilLlEs, Fuſtice—In Cole v. Rawlinſon, (which, how- 
ever, was decided againſt the opinion of Lord HorrT,) 
the whole deviſe was in one fentence: It was all one 
deviſe. | T. 
BULLER, Juſtice, —It is impoſſible for us to make this 
only one deviſe, when the teſtator has made it two. 
| Judgment for the plaiptiff [+ 164} 
[tF] S. P. Ca. Temp. Lord Hardw. 938. Goodright v. Allin, C. B. M. 16 
3. | Geo. J. 2 Blackſt. 1041. $3 Macaret 
[+164] Yide Ibbetfon v. Beckwith, v.Tall, Canc. 1753. Ambl. 181. Tuff 
Cang, M. 1735. Ca. Temp. Talb. 157. nell v. Page, Canc. 1740. 2. Ath. 37: 
Roe v. Blackett, B. R. H. 15 Geo. 3. Rogers, leſſee of Dawſon, v. Brigg6 
Cowp. 235. Hogan v. Jackſon, B.R.T. B. R. E. 11 Geo. 2. Andr. 210- 
I9 Geo. 3. Cop. 299. 306. Lowveacres Holdfaft v. Martin, B. R. M. 27 6% 
v. Blight, B. R. M. 16 Geo. 3. Cowp. 3. 1 Term Rep. 411, Fletcher v. Smit, 
352. Frogmorton v. Wright, C. B. E. B. R. DM. 29 Geo. 3- 2 Term Reps 
13 Geo. 3. 2 Blackſt. 889. Stiles v. 656. 
Walford, C. B. H. 14 Geo. 3. 2 Blackſt, 
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CTION of covenant for rent in arrear. 
f The declaration ſtated, a demiſe, by indenture, under The aflignee 
ſcal, from the plaintitf, to one ZBurrough, his executors, of a term, de. 
adminiftrators and aſhgns, for twenty-one years, Con- ans againſt 

' : na N ſuch, 1s not 
taining the uſual covenant, by Brurrough, for himafolf, his 1,616 for rent 
executors, admimiſtrators, and aſligns, for payment of the accruing af- 
rent, and, alſo, a rautual covenant, that the leaſe ſhould ter he has af- 
ye determinable at the end of the firſt 7, or firſt 11 figned over, © 

! = "or Y though it be 
ears, at the option of either party, giving fix' months (6.,.5 has this 
notice to the other. The declaration then Rated ;. that, lefſor was a 
afterwards, by deed-poll, between Burrough, the plaintiff, party execut-. 
and the defendant, he, the faid Burrouvgh, by and with '"8 the _— 
the conſent of the plaintiff, teitified by his executing the ne; prope ogy 
faid deed-poll, bargained, fold, afſigned, and ſet over to þy, that the 
the defendant, his executors, adminiſtrators and aſſigns, term, which 
as well the aforeſaid indenture of leaſe, and the mefſuage, 33 Te. 
&c. thereby demiſed, as all the eſtate, right, title, in- mcmng ors 
tereſt, Fc. of him the ſaid Burrough therein, to hold to LE otlote, 
the ſaid defendant, his executors, adminiſtrators, and 
aſſigns, for all the unexpired reſidue of the 21 years, in 
as large and ample a manner, and form, to all intents and 
purpoſes, as he the ſaid Burrough, his executors or ad- 
miniftrators, might, could, or of right ought to have 
held or enjoyed the ſame, had the ſaid deed-poll never | 
been made, he the faid defendant, his executors, admi- [ 765 ] 
niſtrators, or aſſigns, paying the rent, and performing the 
covenants, in the faid indenture of leaſe mentioned, and 
indemnifying him the ſaid Burrough, his executors, and 
\ adminiſtrators, againſt the ſame 3 that it was, by the ſaid 
deed-poll, agreed between Zhe plainti, the defendant, 
and Burrough, that the ſaid term of 21 years ſhould be 
and continue an abſolute leaſe to the end of that term, and, 
therefore, they did releaſe each other from the covenant 
in the leaſe contained,. for the ſooner determining the 
lame; that the defendant, afterwards, by virtue of the 
lad deed-poll, entered and became pofleſſed, &&c. ; that 
the plaintiff had always, fince the making the ſaid laſt- 
mentioned deed, performed every thing in the ſaid in- 
denture of leaſe, and in the ſaid deed-poll, contained, 
on his part to be performed. Then an afſienment of a 
breach of covenant, by the defendant, by the non-payment of 
half a year's rent, which became due at Chriſtmas, 1780. 

Plea, that, before the rent ſo in arrear, or any part 
of it, became due and payable, viz. on the third of Sep- 
tember 1779, the defendant affigned the demiſed premiſes, 
and all his eſtate and intereſt therein, to one Brcholl, his 
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executors, adminiſtrators, and afligns, to hold, from © 
29th of September 1779, for the remainder of the &;4 
term, by virtue of which {aid aſigument, Buchell, after. 
terwards, and before any part of the rent aforefaid became 
due and payable, viz. on the faid 29th day of Septewly; 
1779, entered and became potleſfied, We. 

General demurrer. | 

The quettion, on this record, was, whether, upon the 
ſtate of the caſe as fet forth in the declaration, the 9c. 
fendant was to be conlidered as having become an imme. 
diate lefſee under the plaintiff, by the operation of the 
deed-poll, or, at leaſt, as having thereby covenanted Per- 
fonally with the plaintift, for the payment of the rent; 
or whether he was only an aſhgnee, with a mere deriva. 
tive title from Burrough the firſt leflee. If the defendan: 
was a leſſee, or had covenanted perſonally with the plain. 
tif, he was hable for breaches of covenant haypenin 
after the aſſignment of his intereft ; becauſe, though the 
privity of efiate was gone, the privity of contra? Rill re. 
mained between him and the leſſor: If he was only an 
affignee, there never was any privity of contract between 
them, and, therefore, he ceaſed to be liable, 2s ſoon a; 
His aiſignment to Bucbol7 put an end to their privity of eſtate, 

Wood, for the plaintiff, contended, that, from the cir- 
cumſtances of the plaintiff*s being a party to the deed- 
poll, and his z2greeing, that the term ſhould continu: 
abſolute for the refidue of the 23 years, the court ought 
to confider this cafe as very different from that of 3 
common afhignment. The deed-poll was, in truth, 2 
new grant from. the plaintiff; at leaſt the clauſe in it, by 
which it 3s &declared, that the defendant ſhall hold the 
premiſes in as ample a manner as Burraugh, © he the de- 
*© fendant paying tbe rent,” ought to be conſtrued to be 
a covenant from the defendant, perſoually to the plaitif, 
for the rent. And there is a good conſideration, on the 
face of the deed-poll, for ſuch a covenant, namely, the 
enlargement of the intereſt in the texm, by making it 
abſolute inſtead of defeaſible. Now, though an aſſignee, 
merely as ſuch, is not liable to the coyenants longer than 
white he keeps the eſtate, yet he may make himſelf liable 
by a new covenant with the leflor, inſerted for that 
purpoſe in the deed of aſſignment. No particular et of 
words is necefſary to make a covenant, Any form of e- 
prefion amounting to an agreement, if under {eal, 


ſufficient. "Fhis has been repeatedly determined ; Hill v. 


Carr (a), Brice v. Carre (6), Hellis v. Carr (c) [1]. | 
OR Maingey, 


(a) Canc. M. 28 Car. "Ax" Ca. it [1] This is the ſame caſe with Hil 


Chanc. 294. 
(6) B. R. 


47: | 
(c) Canc. E. 28 Car. 2. 2. Med. 86. 


v. Carr, only in an earlier ftage. Th 
M. 13 Car. 2. 1 Lev. name of the plaintiff is miſtaken 
Caſes in Chancery, 
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Mingn 5 for the defendant, inſi{ted, that this was a 178 I. 
mere alignment. The clauſe relied upon on the part of _ 
the plaintiff, if it amounts to a covenant, 1s only a cove- Cy ancei- 
nant with Brrrough. Who is ſtated on the record ns LOR 
the party granting to the defendant? Not the plaintiff, againſt 
but, Burrongh.—* He rhe jail Burrough bargained, fold, PooLs. 
aſſigned, £9c.”—If there had been any intention of a cove- 
nant between the plaintiff and the defendant, there could 
have been no occaſron for ftipulating that the defendant 
hould indemnify Brerrongh againfkt the payment of rent.— 
Mingay then Rated that there was, in the original leaſe, 
2 daufe reftraining the lefſee from aſlignmg without the 
conſent of the plaintiff, though it had not been mentioned 
on the Tecord; that it was on account of that clauſe, 
that it had been thought proper to make the plaintiff a 
party to the dred-poll; and, if the court ſhould think 
that a material part of the caſe, he wovld move for leave 
to amend the plea, by inſerting it. 
Lord MaxsFiELD,--l think that would make no differ- f© 469 7] 
ence. The queſtion is, whether the plaintiff is a con- 
trafting, or merely an z2fftenting, party, in the deed- 
IL 
ge ne HY + a6 plaintiff ſeems to me to have 
decided againft himſelf, for he has {tated this as an afſign- 
ment. If he had meant to avail himſelf of ir, as a con- 
track between the defendant and himſelf, he ſhould have 
ſtated it according to the legal operation [2], and as 2 
demiſe from the plaintiff to the defendant. 
BULLER, Fwftice,—It ſtrikes me, that, if the plaintiff 
had confidered the decd-poll as a new leaſe, and the 
defendant as his immediate leſſee, he had no occation to 
ſtate the firſt leaſe in his declaration. He ſeems to have 
concluded himſelf. 
Lord ManszieLD,—There is a covenant by the defen- 
dant for paying the rent in the deed-poll ; but it 1s with 
the leflee. | 
Judgment for the defendant. 


[2] Supra, p. 667. 


The KinNG againſf the INHABITANTS of arogoad 
WIVELINGHAM. «+ I an06s 


BY an order of two juſtices, Mary Bittany, widow, Ancfatebeing 
and Mary her daughter, were removed from the deviſcd to trui- 


pariſh of Haddenham in the iſſe of Ely, to the pariſh of *5 fo be fold 
to pay debts, 


Wivelingham in the county of Camvridge ; and, upon an ,,q © divide 

Shy | appeal, the ſorplus, if 
any, between A. B. and C., A. has an equitable intereſt in the eftare, and by refiding upon 
. Riorty days, gains a ſettlement, A, d:v;/: 45 not a. purchaſe within 9 Geo, I, 6, 7« 
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WivELixG- daughter, from the parith of H"zvelingham, to the hamle; 


 Aldreth upon an eſtate he acquired in the following man. 


the will mentioned, was the elder brother, and Robert 
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appeal, the court of Quarter Seſſions confirmed the Order 
ſtating the following cale : _ 

Robert Bittany, the late huſband of Mary Bittany one 
the paupers, came, with the faid Mary, and Mary their 


of Aldreth in the pariſh of Haddenham, with a certificgt- 
from the pariſh of Wivelingham, dated the 12th of Deen. 
ber 1750, which acknowledged him and ary his wife 
and alſo Fames and } {liam their children, to be inha- 
bitants legally ſettled in Wivelingham. Robert Bitty, 
continued at Aldreth between five and fix years, when he 
returned to Wivelingham, where he remained between 
twelve and thirteen years. He then went and reſided 


ner, —One El:zabeth Bittany being feiſed in fee of 1 
copyhold meſſuage or tenement in Aldreth holden of the 
manor of Haddenham, duly ſurrendered the fame to the 
uſe of her will, and, being alſo feifed of a freehold dove: 
houſe and piece of land in Aldreth, by her laſt will, 
bearing date the 13th of Apri/ 19768, deviſed in the words 
following z—< TI give and devife all that my copylivld 
© meſluage or tenement wherein I now dwell, with the 
& appurtenants thereto belonging, alſo my freehold dore- 
& houſe, and the picce of land which the fame now 
& {tands on, unto T. S. and R. W, and to their heirs, 
&« in truſt, to be ſold as ſoon as conveniently can be after 
& my deceaſe, for the beſt price or ſum that can be got 
& for the fame, and the money arifing from the {ale 
« thereof, {over and above the charge and expences of 
&« ſelling the ſame,) to be equally divided between R467! 
&« Bittany and the three daughters of JW iliom Zitany 
& deceaſed, ſhare and ſhare alike.” Witham Bittany, m 


Bittany a younger brother, and they were the nephews of 
the teſtatrix. Upon her death, which happened about 
12 years ago, Robert Bittany took poileſhon of the copy- 
hold meſſuage. By indentures of leaſe and releaſe, of 
the 24th and 25th of May 1768, the releaſe being made 
between T. S. and R. JW. the two deviſees, of the fir 
part, Jane Bittany, ſpinſter, Fohn Aungier, and Mary his 
wife, late Mary Bittany, ſpinſter, and Elizabeth Bittany, 
ſpinſter, of the ſecond part, and Robert Bittany of the 
third part—Reciting the will of Elizabeth Bittany, and that 
the ſaid Fane Bittany, Fohn Aungier, and Mary his wite, 
Elizabeth Bittany, ſpiniter, and Robert Bittany, had agreed, 
with the conſent and approbation of T. $. and R. WV. 
that the ſaid Fane Bittany, John Aungier, and Mary his 
wife, and Elizabeth Bittany, ſhould take, (and accordingly 
they did take,) the ready money of the ſaid Flizabct 
Bittany, the teſtatrix, amoynting to 60/. (after al ap jun 
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debts and funeral expences were fatisfhed,) for their ſhares, 
and that Robert Bittany ſhould take the ſaid dove-houſe 
and piece of ground for his ſhare. —It was witnefled, that, 
in conſideration of the ſaid agreement, T. S$. and R. WW. 
did, thereby, grant, bargain, fell, and convey, unto the 
ſaid Robert Bittany, the ſaid freehold piece of ground, wit5 
the dove-houſe thereon erefed, to hold to him, his heirs and 


aſſigns for ever. In the ſaid releaſe, there was a covenant 
from T. C. and R. W. for quiet enjoyment, and to make 
further aſſurances, and a covenant from Fane Bittany, 
John Aungier, and Mary his wife, and Elizabeth Bittany, 
to Robert Bittany, his heirs and alligns, that, for the 
further performance of the ſaid agreement, and for quieting 
him in the poſſeſhon, not only of the ſaid freehold piece 
of ground, dove-houſe and premiſes, but alſo of the 
copyhold mefluage and premites with the appurtenants, 
and for extinguiſhing any claim they, or any of them, 
might challenge or demand, of, in, or to, the ſame, as 
heireſſes at law of the ſaid E/:zabeth Bittany, or otherwiſe 
howſoever, they did thereby remiſe, releaſe, and for ever 
quit claim, unto the ſaid Robert Butany, all manner of 
right, title, truſt, property, claim, and demand whatſoever, 


of, in, to, or out of, all and ſingular the ſaid copyhold 
premiſes z and, thereby, ſeverally promiſed to do any fur- 
ther aCt or deed, for continuing the faid copyhold meſ- 
ſuage and premiſes to the faid Robert Bittany. No farther 
conveyance of the copyhold premiſes was made by the other 
parties 1n the ſaid indentures named, to Robert Bittany ; 


'but, at a court holden for the manor of Haddenham, on- 


the 17th of April 1770, Robert Dittany was admitted in 
tce to the ſaid meſſuage or tenement, with the appurte- 
nants, as couſin and heir at law [1] of Elizabeth Bittany. 
He refided in the ſaid mefluage, and continued in the 
unnterrupted poſſeſſion and quiet enjoyment of the ſaid 
freehold and copybold eftates, to the time of his death, 
being about 11 or 12 years, and was, during that time, 
allefled, and paid to the land-tax ; but the ſaid premiſes 
were not, at any time, of the value of 3o/l. and they are, 


_ &t this time, agreed to be ſold for 15/. 


Howorth ſhewed cauſe againſt quaſhing the orders. The 
queſtion, he ſaid, was, whether the relidence of Robert 
Bittany, the pauper's huſband, at Aldreth, was ſuch a 
rehdence upon his own property, as would diſcharge the 
certificate, and gain a ſettlement. He admitted, that re- 
lidence on an eſtate in which a man has only an equitable 
tereſt is ſufficient z but he contended, that Robert Bittany 
bad taken no intereſt of any fort in the lands, by the wilt 

| Neltner 
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| of, in, to, or out of, the ſaid frechold premiſes, and alſo 


[1] He was couſin, but not heir at dren of an elder brother. 


a, the grand-nieces being the chil- 
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1781. neither legal nor equitable. He had only a. right to cy 
A———— upon the truſtees to ſell the eſtate, and diſtribute the 
The King money ariſing from the ſale. As to what intereſt he took 
againſt by the conveyance from the truſtees and the other legatees, 
WiveLiNG- that was a purchaſe within the meaning of the ſtatute gf 
HAM. & Geo. I. c. 7. and, the whole being under the value gf 
307. he could not, thereby, have diſcharged the certik. 
cate, or have gained a ſettlement: 
[ 770 7 A. Pemberton, on the other {ide, contended, that Rzer; 
 Bittany had clearly an equitable title under the will; 
that all the cettu; gue truſts had agreed that the truſtees 
ſhould not ſell; and that it 1s clearly ſettled, that 
reſidence on one's own eſtate, coming either by deſcent 
or deviſe, whether the legal intereſt 1s coupled with the 
equitable or not, and whateyer the value is, will gain 
a ſettlement, and diſcharge a certificate [1]. If the cer- 
tificate was diicharged in this caſe, that was ſufficient, 
for then a ſettlement was gained by the afleſiment and 

payment of the land-tax. | 
Lord MansFIELD mentioned the caſe of Roper v. Rad. 
clyffe (a), to ſhew, that a deviſee of the ſurplus ariſing 
from the ſale of lands after payment of debts and legacies, 
has an equitable intereſt in the lands themſelves, it being 
in his option, to pay the debts and legacies, and keep the 

land. | | LSE 

WirLLES, TJuftice, ſaid, the ſame queſtion, as in this 
caſe, had occurred in Rex v. Natland (b), which was 
referred to GouLD, F#ftice, when upon the circuit, who 
decided, that a ſettlement was gained; and that his 


. opinion had been, afterwards, recognized by the court. 
Both the orders quaſhed [+ 16; 


[1] Vide Rex v. Marwood, H. 29 [+ 165] In Rex v. North Curry, I. 
Geo. 2. Burr. Settl. Ca. No. 124. and 22 Geo. 3. the court determined, that 
Rex. v. Ingleton, E, 6 Geo. 3. 16. aperſon folely entitled to adminiſtration, 
M19 | but in whom the whole would not 

(a) Dom. Proc. 1713. 9 Mod. 167. have veſted for his own uſe, having 
181. Bac. Abr.. Tit. Papiſts, vol. 3- refided 4o days on a leaſehold tene- 
P. 795. | ment of the inteſtate, for a term ot 

(4) M. 15 Geo. 3. Burr. Settl. Ca. years determinable on lives, did not 
No. 247. thereby gain a ſettlement. - 
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If the legal -Hq<HIS ejetment was tried before Lord MAxsFIELD, 


—_ Middleſex, at the Sittings after laſt Eafter Term, and 
ae# omar verdict found for the plaintiff, ſubjeCt to the opinion # 
the 


ex purte ma- _ | | | | 
re.” and the equitable intereſt in fee ſimple ex parte paternd, or wice wer[s, the equitable 
eſtate ſhall merge in the legal, and both tollow the line through which the legal eitats 
deſcended. Foe | 
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IN THE TWENTY-FIRST YEAR OF GEORGE If. 


the court, on a caſe, which, as far as is material to be 
ſtated, was as follows : 
James Selby, Serjeant at law, agreed for the purchaſe of 


the eſtate in queſtion, and paid for it, but died before 


any conveyance was made of it to him, having by his 
will, [made ſubſequent to the agreement, ] deviſed—« All 
« the reſt of my real and perſonal eſtate whatſoever, and 
« whereſoever, to my ſaid wife in truit, that the do there- 
« out educate and maintain my faid fon, until he ſhall 
« attain the age of 21 years, and until he {hall have ſuf- 
« ficiently ſettled and ſecured to, and upon, my ſaid 
« wife, what is to be ſettled upon, and given to, her as 
« aforeſaid, and, afterwards, in truit, to convey and dit- 
« poſe of all the then reſt of my real and perfonal eſtate, 
« and the produce thereof, to my faid fon, his heirs, ex- 
« ecutors, and aſſigns ; but, in caſe my ſaid ſon ſhall die 
« without iſſue before he ſhall attain his faid age of 21 
« years, then in truſt, &c.” —After the teſtator's death, 
a conveyance by leaſe and releaſe, of the eſtate in quet- 
tion, was made to Mrs. Se/by the widow, who died before 
the ſon attained his age of 21 years, which he afterwards 
did attain, and died in 1772, having been always in poſ- 
ſeſſion of the eſtate after the death of his mother, and 
having deviſed it to charitable uſes, which deviſe was void 
by the ſtatute of mortmain (4). "The leflor of the plain- 
tif was his heir at law on zhe part of the mother, and the 
defendants his heirs at law on the part of the fathers ms= 
ther. | 
The caſe was argued on Friday, the 29th of Fune, by 
IVilfn, for the plaintiff, and Bazt, for the defendants. 
IWilſon,—The queſtion depends on the manner in which 


| the ſon took z whether by deſcent from the father, or 


from the mother. He cannot have taken the /egal eftate 
by deſcent from the father, becauſe he was never ſeiſed. 
duppoſe the father had deviſed the equitavle eſtate to a 
ſtranger, and the legal conveyance had, afterwards, been 
made, (as now,) to the widow in fee, and the had died, 
the cettui que truſt rauſt have called on the heirs of the 
mother, not thofe of the father, for a conveyance of the 
legal eſtate, Then, if the equitable eſtate detcended from 
the father to the ſon, (which, however, I do not admit, 
becauſe of the deviſe to the mother,) both the legal and 
equitable intereſt met in him; and, atter his death, 
the legal eſtate certainly deſcended on the leffor of the 
plantiff, as his heir ex parte maternd., But, it will be 
lad, that he is only a truſtee for the heirs ex parte pa- 
terna; that the two eſtates ſeparated on the death of the 
lon, and took different courſes, the beneficial intercit de- 
lcending 1n the paternal line. I believe ſuch a doctrine 
1 

a) 9 Geo, 2. c: 30, 

Vou, II, 3 4 


againlt 
WELLS. 


[772] 


- _—X 


_— OTIS PISCES 


— 
Sent REI rt ca nn > nr 


&. == 2 og xx > l > > 
- . *; « = : - 
- = ade ET PE; — > i > ME | X ; — 2 > PR 
— DG bad - "2 & n+] | - l yy 5 = _ 
- > . | Peet = ©: Wo = —_— TW, 3 \ _ A 
C i= HTS SS; £3 = aj 5 WES "——_— DS eg == = 7 - 
. I - = E..—T us er "o- 4 y S SES. fv. 5 _V_ DS - ns. Pe ; = 
_—_ : _— T 22—E % 4 "IV Ear a x 2 $5556 I L : "ox. k — 
i —_ only - —_ _ G—_ _—_- _—_ #-—- . od __ an —_ : = =—— : at T = LEEGEDLIu % —— *#Z.— 
= — Ec —— __— FN LEE F922 =." > dr VEINS WRC RE -— + XxX EET 3c I = © 14 %- co p 
DS _ _— ya —_ —- = _ ” -— — Sa = _ _ _ - 
TD Ee on: = I Re — = __: CO - = - : 
Mn ene iS 2 t IE _ ed: —_ 2 i te yn = "ay IE FE nos SKID EEE ny Wi AA TD WP LOI en—_ FR 
— —— _ i—_ — - —— - . - 


Id 
Kitts 
Wz 
4 : wa 
1s 


| 

| 

| 

| 

* | 

1 

v'yl 
LY! 


I 


m_ 


[ 773 ] 


CASES IN TRINITY TERM 
1s not countenanced by any authority. "There is no cafe 
where the legal eſtate and equitable intereſt, after they 
have both veſted in fee-fimple in the ſame perſon, haye 
been held to ſeparate again, unleſs ſuch perſon has done 
fome poſitive at to ſever them. Mr. Selby, the ſon, did 
no act which could have that effect. If there were a douht 
bn this ſubject, and it could be ſuppoſed that the lefloy 
of the plaintiff ought to be conſidered as a truſtee, the 
queſtion is proper for another judicature. But how can 
any truſt be raiſed in this caſe ? 'There is no conſcience 
to turn the ſcale; no intention, on the part, either of 
Serjeant Se/by, or his ſon, in favour of one ſet of heirs, 
in preference to another. 'The father only meant to give 
the whole intereſt in the eſtate to the ſon, and did not 
think about the courſe of deſcent from him ; and the 
mimtention was, that neither ſet of heirs ſhould have it, 
but a charity. 'The only queſtion then is, (ſuppoling the 
equitable eſtate to have come by deſcent from the father 
to the ſon,) whether cquity ſhall follow the law, or draw 
the law after itt. When the court of Chancery had a juril- 
diction over uſes, the Chancellor uſed to enquire how the 
legal eſtate would go in a court of law, and directed the 
uſe to go in the ſame courſe. Here the legal eſtate goes 
wx parte maternd ; and, therefore, the equitable intereſt 
ſhall do fo likewiſe. But, did the equitable eſtate deſcend 
from the father to the fon ? If the will had ſtopped ſhort 
at the deviſe to the mother, there would have been no 
doubt that it did not. As it now ſtands, the whole was 
devifed to her in words, and it was neceſſary that ſhe 
ſhould have the fee-ſimple, to enable her to perform the 
truſts. If the ſon had lived till 21, and the mother, on 
his making the ſettlement upon her required by the will 
had conveyed to him, he would have taken both the legal 
and equitable intereſt, by purchaſe from her, and, as hc 
did not, and no ſuch conveyance was made, he took both 
from her by deſcent. T have found no deciſion on th! 
ſubject in the books, but I have been informed of a cale, 
wviz. Doe, lefſee of Balch, v. Putt & others, which was 
determined in the court of Common Pleas, in Trinity Teri 
8 Gee. 3. the circumſtances of which were theſe :—lt was 
an ejectment tried before HEwrrr, Fuftice, at the Aflizes 
for Somerſetſhire, and a ſpecial verdi& ſound, which fi 
ted, that Mary Mortmimer, being ſeiſed in fee 0! a! 
eitate of which the premiſes in queſtion were an und- 
vided moiety, on her marriage, conveyed to truſtees and 
their heirs, to the uſe of them and their heirs, upon trufl, 
to permit her to receive the rents and profits to her ſe 
parate uſe during life, and to grant and convey the eltatty 
or any part thereof, to the uſe of ſuch perſon or pron 


in fee, or otherwiſe, as ſhe, whether marricd, or _ L 
'- 4 x Coy 
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deed, or will, ſhould appoint, and, for want of ſuch ap- 1781. 

pointment, to the uſe of the huſband for life, remainder __Þ 
to her firſt and other ſons in tail, remainder to her daugh- Goop- 

ters in tail, as tenants in common, remainder to her right xz1car 

heirs; that the marriage took effect, and ſhe died, leay- againſt 

ing her huſband and an only daughter, at infant ; that WeuLs. | 
the huſband afterwards died, and then the daughter died, | 
being {till under age, and without iſſue ; that the leflor of | 
the plaintiff, and one Newton, were the heirs at law of | 
the daughter ex parte maternd, (being the ſons of two de- | 
ceaſed ſiſters of the mother,) and that, on the daughter's 
death, they entered on the eſtate ; that the leflor of the 
plaintiff, and the ſurviving truſtee, by leaſe and releaſe, — 
reciting as above, and that Newton had, for a certain ſum, 
agreed to purchaſe the leffor of the plaintif's motety,— 
had, in conſideration of the ſtipulated price, conveyed 
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the that moiety to Neqwton in fee ; that, on the ſame day, by 
they leaſe and releaſe, alſo reciting as above, the truſtee had 
View conveyed the other moiety in fee to Newton ; that News 


t5n died ſeiſed of all the eſlate, leaving the leffor of the 
plaintiff his heir at law ex parte maternd, and the defend- 
ants his heirs at law ex parte paternd, The queſtion on 
the ſpectal vercict was, Whether the moiety conveyed by 
the ſurviving truſtee alone to Newton, (for which moiety 
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(cend only the aCtion was brought,) belonged to the leflor of 
hort the plaintiff, or to the defendants [1]? The court una- | 
1 no | nimouſly decided in fayour of the latter, though it was [| 574 ] 


contended, that the legal eſtate ſhould follow the old uſe, 


: 
2 Was _ | 
+ the waich had come to Newton by deſcent ex parte maternd. | 
n the —This caſe feems to be directly in point, for Newton i 


took nothing by purchaſe from the truſtee but the mere 
legal eitatez yet it was determined, that the whole ſhould 
delcend from him in the paternal line, as in other caſes 
of purchaſe. | 


Tr, ON 
> will, 
| legal 


as he 


: both Batt, —Surely it cannot be doubted but the equitable 
1 this eltate deſcended from the father to the ſon, notwithſtand- 
\ caſey ng the interpoſition of the eſtate deviſed to the wife, be- 
þ was cauſe, on the mother's death and his coming of age, be- 
Torn, ng both deviſee and heir at law, he was in of his better 
Jr was title, 'The intent of the creator of the truſt was, that the 
Aſhzes lon ſhould take an eſtate to himſelf and his general heirs 
ch ftt- that was a truſt proper to be carried into execution ; and, 
of an athough courts of law have no direC juriſdiction for the 
1 undi- execution of truſts, they take notice of them to a certain 
ces and degree, 
N trull, 


\ [1] T have compared the above ſtate would not decide the queſtion, but 


her {- 0! the fats in this caſe with an office made an order retaining the bill for a 
e eſtate) ÞY of the record of the ſpecial verdict. twelvemonth, with liberty to the plain- 

erſon! WR £4: had firſt gone into Chancery, tiff © to aſſert his right by an eje&- 
ſole, bf ad the fats were ſtated in his bill, and ** ment,”* in conſequence of which the 


united by the defendants in their aftion was brought, Fide ſupra, p. 
uyer ; buy the Maſter of the mw 344+. Note *, 
2 


deeds 
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178 Tt, CQegree, and will not ſuffer mere truſtees to defeat their 
en mn cettui que truſts, or recover againſt them in ejeQment, 
Gooo- Uſes and truſts were originally the ſame. Both reſted 
RIGHT on a conhidence in the terretenant, and it 1s ſuppoſed, 
againſt «by many reſpectable authorities, that it is only from the 
WELLS. oreat liberality which has prevailed in the courts of equity, 

for the laſt century, that any diſtinction has been made 
between them.—(Lord MansriELD,—* It was not the li. 
« berality of/ the courts of equity, it was the abſurd nar. 
.« rownets of the courts of law, reſting on literal dif- 
& tinctions, which in a manner repealed the ſtatute of 
& uſes (a), and drove cettu! gue truſts mto equity.”)—Pe. 
fore the {ſtatute of uſes, the uſe was conſidered, in moſt 
reſpects, as the complete ownerſhip of the land. The 
eſtate of the feofiee was ſubſervient to that of the certy; 
que uſe, and the former could do nothing to defeat the 
Intereſt of the latter, unleſs by alienation for a valuable 
conſideration without notice. 'The "ſtatute completed the 
ſubſerviency, by conſolidating the legal - eſtate with the 
ule. By analogy to uſes thus conſidered, truſt eſtates have 
been held to be the ſolid and ſubſtantial ownerſhip of the 
land, and truſtees the mere mſtruments of conveyance, 
*Fo apply this doctrine: A truſt was, here, created by 
vHerjeant Selby, the owner of the eſtate, in his widow, 
tor the benefit of his ſon, which ſhe did not hve to exc- 
cute. If ſhe had lived, the ſon, or his heir ex parte pu- 
ternd, 1f he himſelf had died firſt, might have compelled 
[ 775 ] her, or her heir, (the preſent leſſor of the plaintiff) to 
_ execute it, and, before it had been executed, neither ſhe, 
nor her heir, could have ſet up the legal eſtate m an 
ejectment. If ſhe had conveyed to the ſon, the whole 
 Interelt would, then, undoubtedly have deſcended to the 
paternal heirs ; and ſhall the omiſhon and non-ſeſance by 
her, as a truſtee, of an a&, which, had ſhe lived, 1t was 
her duty to perform, work ſo very material an injury to 
them ? Lex nemini facit injuriam. Why ſhould a deſcent 
From a truſtee produce an injury, by operation of law, 
which the truſtee could not have produced by a convey- 
ance in her life-time ? This is contrary to the nature 
deſcents, and the principle of remzters already alluded to, 
by which, if a party has two titles, the law conſiders him 
as taking by the beit. It is ſaid, there was no truſt, after 
the two eſtates united in the ſon ; and that they cannot 
afterwards ſeparate, and deſcend in different hnes, unlels 
ſome aft is done to ſever them. But no caſe has beet 
_6ited to prove that poſition ; the paternal heirs are te 
more worthy in the eye of the law ; the father meant the 
cltate to go to them, as being the general heirs ; there 
tore the leflor of the plaintiff ought to be onldere 
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taking ſubject to a truſt for them. I have not been able 


to find any account of the reaſons of the court of Con:- 
mon Pleas, in giving judgment in the caſe of Dve v. Prtt, 
and it is not eaſy to conjeure upon what ground they 
went. According to a note which I have ſeen of the ar- 
guments of Davy and Glynn, Serjeants, the reaſoning of 
the former on behalf of the defendants was very far from 
being ſatisfactory [2]. Indeed the caſe ſeems to me not 
to be diſtinguiſhable from the common one of a legal 
eſtate called in to complete a title. When a mortgage 1s 
fatigfied, but no reconveyance takes place nll after the 
death of the mortgagor, and then his heir calls in his 
legal eſtate, can 1t be faid that the conveyance to him al- 
ters the courſe of deſcent ? Upon the whole, there be- 
ing, in this caſe, a lawful truſt created for the paternal 
heirs, by one who had a complete dominion over the 
eſtate, the truſtee 1s bound not to defeat it, and the court 
will not permit him to avail himſelf of his legal title 
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taking 


againſt it, or to turn the cet gue try round for relief 


to a court of equity. 


Wilſon, in reply, —It is: true, I have not cited any au- 
thority to prove, that, when the legal and equitable eltates 
unite, ſome act muſt be done to fever them ; but it fol- 


lows from the nature of the thing. 


The terretenant has 


the eſtate, in confidence that he will ſuffer the ceituz que 


[2] IT have ſeen the note to which 


Batt referred, and it appears, by 1t, 
that Dawy, Serjeant, contended, that 
the conveyance of the legal eftate by 
leaſe and releaſe from the truſtee, 
coupled with the original conveyance 
to the truſtees, operated in the ſame 
manner as a feoffment by a tenant ex 
parte materna to the uſe of his maternal 
heirs, and a reinfeoffment of him by 
tae feoffee, which, even though ex- 
preſſed to be to 'the uſe of zhoje hers, 
ſhall, of neceſſity, enure to thoſe ex 


parte faternd, He alſo inſiſted, thar - 


there was a manifeſt intention in Nezv- 
te to alter the courſe of deſcent of his 
own motety 3 the one, purchaſed by 
tim from Balch, clearly deſcended in 
the paternal line ; he could not mean 
taat Balch ſhould inherit the other, but 
muſt have deſigned that both ſhould 
$0 In the ſame courſe ; nor could any 
other motive be aſſigned for his taking 
the conveyance from the truſtee. At 
any rate, he ſaid, the leffor of the 
paintiff had no legal intereft, and, 


therefore, he muſt enforce his right, 


we 


if he had any, in equity.—-(This laſt 
argument ſounds a little oddly in a caſe 
which, though there were no contro- 
verted fats, had been ſeat out of a 
court of equity to be decided at law.) 
— Glynn, Serjeart, on the contrary, 
contended, that the conveyance by the 
truſtee enured to the old uſe, and 
operated as a feoſfment by a tenant 
ex parte materna, which would enure 
to the uſe of the maternal hcirs with - 
out any declaration to that purpoſe. 
He admitted the law, as to a reinfeoff- 
ment, to be as ſtated by Davy, but 
ſaid that caſe was peculiar. —'The au- 
thorities cited on both fides were, Bacon 
on Uſes, 1 ſnjt. 13. a. Mariin v. 
Tregonavell, 2 Str, 1179. and 1 Wil/. 
2, 66. 2 Lill. Reg. 11. Nelſon's Abr. 
title Deſcent, 11 Edwards v. The 
Counteſs of Warwick, 2 P. Will. 171. 
Chudleigh's Caſe, 1 Ca. 120, Price v. 
Lannford, 1 Show. 92. Salk, 337. ard 
Certh. 140. — The caſe had been ar- 
gued in the preceding term, (ZE. 8 
Geo. 3.) by Fephjon and Lee, Serjeants. 
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178 T7, #/e to enjoy the profits ; but, if he 1s cert? que uſe hime 
L , lelf, ſuch confidence ceaſes, and the uſe, or truſt, merges, 
Goop- There will be no injury done in this caſe. An injury is 
RIGHT Where a perſon is deprived of a right; and, here, the 
againſt paternal heir had no right; neither complete nor in. 
WeLLs. choate: Neither jus in re, nor ad rem. 1 admit, that, 
if a conveyance had been compelled, the eſtate would 
have gone to the paternal heirs, becauſe, then, the ſon 
would have been a purchaſor, in which caſe, by a known 
rule of law, the deicent 1s always in the paternal line, 
(W1LLEs, Fuftice,—* I thould wiſh to have it argued, 
& whether the leffor of the plaintiff did not take the legal 
«& eſtate charged with the truſt, which was for the Pater. 
& nal heirs, they being underſtood by the word * heirs. 
« Is there any caſe to ſhew that the truſt is extinguitl. 
« ed? It ſeems to me, that it would be very unjuſt.”)— 
I own I can ſee no injuſtice, becauſe it appears that Mr. 
Selby, the ſon, did not mean that either clats of heirs 
ſhou!d have the eſtate. While an anceſtor, tenant in fee- 
ſimple, lives, the heir has no intereſt. "The word « heir,” 
in 2 conveyance, only means to deſcribe the extent of the 
intereſt, and to carry the complete ownerſhip. Now, if 
cettui que truj} of all has alfo the legal eſtate, there is no- 
thing left to be the ſubject of a truſt. 
C7733 The court took till this day to conſider, when they de, 
| _ Hvered their opmiens, to the following effect : 
Lord MANSFIELD, (after ſtating the caſe,)—Serjeant 
Selby, after his purchaſe, was owner of the equitable 
eſtate, and had a right to go into Chancery to compel a 
conveyance. After his death, the vendor conveyed to the 
widow, which conveyance, on the condition of the ſon's 
living till 21, and making a certain provifion for her, 
was to be abſolutely in truſt for him. He outlived h: 
mother, and, on her death, the truſt eſtate was com- 
pletely veſted in him, (the ſubſequent limitations in the 
will being on contingencies which never happened,) and 
the legal eſtate deſcended to him from her. 'The quet- 
tion is, To whom the whole eſtate deſcended on the death 
of the ſon? for it did deſcend, the deviſe to charitabie 
uſes being void. If it deſcended from the mother, the 
leflor of the plaintiff takes as heir at law. But, it was 
contended, that, though he is heir, there is a truſt for the 
paternal heirs; and it was faid to be ſettled, that the 
court will not ſuifer a truſtee to recover in ejectment, 
againſt the cettui que truſt. When this was mentioned 
on the trial, I ſaid, as I did the other day in the caſe 0 
Doe v. Patt (a), that this rule is ſubjet to the qui 
lification, of its being clearly the caſe only of a mere 
truſt, for then, by taking notice of it, the court peg 
clay 
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delay and expence z but it will not decide when there is 
a doubt, but leave the queſtion to a juriſdiction which 
regularly takes cognizance of matters of truſt, 'The 
counſel ſaid, there might, perhaps, be cafes on the ſub- 
ject, and the parties withed to have the opinion of the 
court. Now, who is to be conſidered as heir at law on 
this ejetment ? It would be tullicient, for the judgment 
which I ſhall deliver, to fay, that it 1s wt @ clear caſe, that 
the leflor of the plaintiff is a mere truſtee, for, that point _ 
being doubtful, he is entitled to recover at law, as he 
certainly has the legal right. But I will go farther, and 
throw out ſome obſervations, to ſhow, that it 1s not only 
doubtful, but that the inclination of my opinion is, that 
you cannot ſupport ſuch a truſt. A caſe fo circum- 
ſtanced, in every particular, provably neyer exiſted before, 
and, perhaps, never may happen again. But, cafes muſt 
often have happened on which the general queſtion would 
ariſe z viz. Whether, when cer7u7 que truſt takes in the le- 
gal eſtate, pollefles under it, and dies, the legal and equi- 
table eſtate ſhall open on his death, and be fevered for 
the different heirs ? Conſider it, fir, upon authority ; and, 
ſecondly, upon principle. 1. No caſe has eyer exiſted 
where it has been fo held; none where the heir at law 
of one denomination, has, on the death of the anceſtor, 
been conſidered as a truitee for the heir at law of an-_ 
other denomination, who would have taken the equitable 
eſtate, if that and the legal eſtate had not united. 2. On 
principle, it ſeems to me impoſlible ; for the moment both 
meet in the ſame perſon, there is an end of the truft. 
He has the- legal intereſt, and all the profits, by his beſt 
title. A man cannot be a truſtee for himſelf. Why 
thould the eſtates open upon his death ? What equity has 


one {et of heirs, more than the other ? He may diſpoſe 


of the whole as he pleaſes, and, if he does not, there is 
no room for Chancery to interpoſe, and the rule of law 
muit prevail, The caſe in the Common Pleas 18 an autho- 
rity, if it went on this ground, and 1 am told it did. 
Lhere, the cettui que truſt taking the legal eſtate as a pur- 
chaſor, the deſcent was altered. QPudcungue vid datd, 
therefore, the leflor of the plaintiff 1s entitled. If the 
queſtion is doubtful, then, in this court, the legal right 
muſt prevail ; and, if the weight of opinion and argu- 
ment 1s, that the legal eſtate muſt draw the truſt after 
it, the caſe is.ftill ſtronger againſt the defendants. 

WiLLEs, Fuftice—l entirely agree with my Lord as to 
the legal eſtate, but my doubt is, what is become of the 
equitable uſe. Let us ſee how the facts ſtand. "The mo- 
ney was paid by the father, but he died before any con- 
veyance, deviſing as ſtated in the caſe. Now, what was 
the ancient uſe ? It was to the heirs ex parte paternd, TI 
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tion ; for it ſhews,. that, where the truſt and legal eſtates 


do I believe any ever exiſted, where, in a court of equity, 
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do not agree, that there 1s no difference as to the differen 
heirs. When the queſtion 1s between thoſe of the Pater. 
nal and thoſe of the maternal line, the law always gives 
the preference to the former. After the father's deati x 
conveyance was made to the widow and her heirs, in 
truſt. $0, the eſtate in her was not abſolute, but charged 
with the truſt. Suppoſe the ſon, in his life-time, had 
called in the legal eſtate, and become a purchaſor, there 
3s not a doubt, but, in that caſe, the paternal heirs would 
have ſucceeded. There having been na ſuch conveyance 
to him, the legal eſtate deſcended to him from the mo. 
ther. But I think he took it clothed with the truſt, and 
ſubjeQt to the ancient uſe. I do not ſay he was a truſte 
for himſelf, but this ancient uſe remained uncontrolled, 
and revived, as between the different heirs, on his death, 
no act having been done to alter it. If, therefore, the 
queſtion were to come before me in another court, | 
ſhould decree a truſt in the leſior of the plaintiff. But he 
certainly is entitled to the legal eſtate, and that is enough 
here. | | _- 

ASHHURST, Fufiice,—We all agree, that, if there is a 
doubt as to the truſt, the leflor of the plaintiff 1s entitled 
to the eſtate in this court, and, therefore, it 1s not mnece|- 
fary to give any opinion on the other point. But, as it 
has been moved, I will mention, that I am inclined to be 
of opinion, that the truſt, as well as the legal eſtate, tha!) 
go to the heirs ex parte paternd, "Fo ſupport the contrary 
poſition, it muſt be ſaid, that the fon took as truſtee tor 
himſelf and his paternal heirs, for I do not fee how the 
eſtate ſhall open for the heirs, if he was not himſelf a 
truſtee. I never knew any caſe where the court held, 
when an eſtate came by deſcent, that the heir was a 
truſtee although the anceſtor was not. "The caſe in the 
Common Pleas gocs a great way to determine this quel- 


Join, they {hall both go according to the legal citate. 

BULLER, Fuftice,—I am entirely of the fame opinion 
with my Lord, and my brother AsHHURsT, on both 
points. On the firſt, we are all agreed, As to the ſe= 
cond, it 1s obſervable, that no caſe has been cited, nor 


an heir of one ſort has been determined to hold as irul- 
tee for an heir of the other ſort. In a court of law, try 
the queſtion by the principle ſtated by Mr. Patt, viz. that, 
where two titles unite, the party ſhall be in of the belt. 
What is the better title here ? "Lhe clear fee-ſimple eſtate 
which deſcended from the mother. I think there 1s 2 
miſtake in taking the heirs on cither ſide into confidera- 
tion. 'They had no intereſt during the life of the at- 
celtcr, the whole was in him, The only perſon to be 

conſidered 
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179 
ent -onfidered is the anceſtor, who was ſeiſed in fee both of 178 | 
ters the legal and equitable eſtate. A cafe has been put, (A..y 
ves {hich does not in my opinion vary the queſtion, viz. the Goop- 

WM a aſe of the ſon's having called for a conveyance. How- &ricur 
in er, as the mother died before he came of age, and ſhe againſt 
Ted was not directed to convey till then, that caſe does not WELLs. 
had apply. We are to take the taCts as they ſtand. To be ſure, 
here f he had taken the legal eſtate by purchaſe, the paternal 
ould heirs would have been entitled, but, as he took it by de- 
ance ſcent from his mother, (and the caſe would have been the 
M0- ſame if we ſuppoſe her to have lived beyond his age of Ff 580 J 
and 21, and that he never called for a conveyance,) I think 
uſtee the truſt was merged and gone. 
lled, 'The Poftea to be delivered to the plaintiff [+ 166]. 
W's [+166] Vide Price v. Langferd, B. 337. Cruiſe Eſſay en Fines, 47, 48. 
1 2. E.2W, & M. 1 Show. 92. 1 Salk. | 
ut he 
%% Wl C.z0G and Another againſt MOLYNEUX and Monday, 
e is 2 Another. a July 
titled 
necef- P Michaelmas Term, 21 Geo. 3. on Monday, the 13th On treſpaſs 
 2$1t of November, Walker, Serjeant, obtained a rule to ſhew _ WR 
to be cauſe, why the Maſter's allocatur of the coſts taxed for the lads: mas 7 TH 
ſhall plaintiffs in this aCtion ſhould not be vacated, and why he ging up the 
ntrary ſhould not tax the defendants their coſts on the Po/tea. loi] upon the | 
ee for The caſe had been argued in the beginning of laſt roger Fun: 
w the Hilary Term, but 'I was not in court. It then ſtood over ,,q PR" 
elf a till this day, it being underſtood, that there was, for ſome azvay the ſame, 
held, time, a difference of opinion among the Judges. 1t the defends 
2s 1 Lord MANSFIELD now ſtated the caſe, and delivered cr | 
in the the unanimous opinion of the court, to the following ef- ee, ares. Fl 
_ Guel- ect, es 5 is found for 
eſtates Lord MAansFIELD,—This 1s an aCtion of treſpaſs quare the plaintiff, 
| dauſum fregit. "The firſt count ſtates, that the defend- Þ»t with he 
pinion ants broke and entered the cloſe of the plaintiffs, and ORE J I 
1 both the graſs of the plaintiffs there then growing, with their judge does not 
the 1c- ket, in walking, trod down, ſpoiled and conſumed, and certify, the | 
d, Nor ug up, and got, divers large quantities of turf, peat, Pn ſhall. 
equity, lods, heath, ſtones, ſoil, and earth, of the plaintiffs, in 6 av 
2s trul- and upon the place in which, &c. and took and carried mages. - 
ww, i avay the ſame, and converted and diſpoſed of the ſame 
; that, to their own uſe. 'There is another count, upon a ſimilar 
1e beſt. trelpaſs, in another cloſe. 'The defendants have pleaded 
e eſtate the general iſſue to the whole declaration, and two ſpecial 
re 18 4 pleas to the ſecond count 3 and, on the trial, a verdict has 
n{idera- been found for the plaintiffs, on the general iflue, with 
the att Is. damages, and for the defendants, on the ſpecial pleas ; 
1 to be WiFid the Judge has not certified. The queſtion, on this 
nſidered | . | 
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[+ 167] Vide Cockerell v. Allanſon, 
B. R. T. 22 Geo. 3. (LF Cotterill v. 


Cayenne on the coaſt of America, and from Cayenne We 


CASES IN TRINITY TERM 


record, is, Whether the plaintiffs are intitled to any more 
coſts than damages under the ſtatute of 22 & 24 Car. » 
c. 9. $136 (a)? There 1s a puzzle and peyplexity in the 
caſes on this part of the ſtatute, and a jumble in the Re. 
ports z and, as the queſtion * 3s a general one, we thoug}1 
it proper to conſult all the Judges ; and they are all of 
opinion, that this cafe is within the flatute, and that the 
plaintitfs ought to have no more coſts than damages, 
You will obſerve, that what has been called an fþoy:uy; 
in this declaration, 1s a modez- a qualifcation, of the in. 
jury done to the land. "The treſpaſs is laid to have been 
committed on the land by digging, We. and the afpyr. 
Zavit as part of the ſame aft; and, on the trial of the 
Huc, the freehold certainly 7j24? have come in queſtion, | 
This 1s clearly diſtinguiſhable from an afþortavit of Per 
fonal property where the freehold cannot come in queſ- 
tion, and which, therefore, is not within the act, Thu, 
after trees are cut down, and, thereby, fevered from the 
freehold, it a treſpaſſer comes and carries them away, 
that caſe is not within the ftatute, becauſe the freeho'd 
cannot come in queſtion. Here it might. 

'The rule made abtolute as ta vacating the alhratur 5 


the plaintiffs coſts [+ 167}. 


Tolly, B. R. E. 27 Geo. 3. 1 TermPip 
655, 050. 


BERMON again// WOODBRIDGE. 

N the firſt day of this term, Lee obtained a rule tt 

— ſhew cauſe, why there ſhould not be a new trial 1 
this cauſe, which had come on before Lord IMarxsz1zD 
at Guildhall, at the Sittings after laſt EAafter Term, whel 
the jury found a verdict for the defendant. | 
The caſe was this : It was an aCtion on a palicy of 
ſurance, on the French ſhip Le Padole, and her cargt 
and the voyage was deſcribed in the policy in the follov 
ing words :—« At and from Honfleur, to the coaſt of 4 
« gola, during her ftay and trade there, at and from then 
« to her port or ports of diſcharge in St. Domingo, «1 « 
© and from St. Domingo back to Honfleur.”—'The claul 
reſpeCQting the premium was 38 follows :—< vlayes value 
&« at 800 liv. tournais per head ; the ſhip at 1450/. Re 
« ling; other goods, fc. as intereſt may appear; # 
« premium of 111. per cent.” —The ſhip ſailed to 4g 
and, from thence, after ſtaying ſome time there, to *© 
Weſt Indies. On her way from Angola, ſhe put 1B 


to Martinico, confefledly-out of the courſe to $2. Demi 


7 THE TWENTY-FIRST YEAR OP GEORGE 11. 


more WM 7he only witneſs called by the counſel for the plaintiff, 
ww, 2: ras the captain. He ſwore, that, in purſuing the direct 
i the courſe from Angola to 8t. Domingo, he mult have paſſed 
» Re. doſe to Cayenne, but that his putting in there was unpre- 
ought neditated, and from necellity : that his bow-ſprit was 
all of troken on the paſſage from Angola towards that place, by 
t the the violence of the weather : his proviſions, too, had run 
apes, WW ſhort, although he had been originally fully viCtualled, 


riot 
he wn- 
> been 

aſpor. 


wing to an unuſual and unexpected delay in watering 
mn the coaſt of Angola, and becauſe his voyage towards. 
(qenne had been protracted by the accident which had 
happened to his bow-ſprit : that the loſs of time in wa- 


of the WM tering aroſe from his being deprived of the affiſtance of 
(tion. WM the crews of the Englih veſſels, an accommodation which 
'f per MW 3 conſtantly given in time of peace, and which it had 
+ queſ-WM not been foreſeen that he woul.i be deprived of, as the 
Thus, WM boftilities between the two nations had not taken place 
om the BW til after his departure from France : that, when he left 


away, 
reehold 


fngola, he thought he had ſufficient provitions for the Sz. 
Domingo voyage 3 for, notwithitanding the delay there, he 
hd enough to laſt ſix weeks, which was more than the 
uſual length of that voyage, though it ſometimes laſts 
liree months : that ſome of his water-caſks were ſtaved 
m the way from Angola : that, when he left Angola, he 
(id not mean to put in any where between that and Sz. 
Domingo : that, when he was at Cayenne, he found it ne- 
ſary to procced from thence to Martinico, in order to 
xt a ſupply of proviſions there, and that he might avoid 
tne Engliſh privateers, which were very numerous in the 


"NUT © 


erm Pep 


6 have purſued his voyage from artinico to St. Domingo, 
order to take in his homeward-bound cargo of ſugars 
ftere, according to his original deſtination 3 but, that, 
iter he had been there a few days, an embargo was laid 
m, and continued for ſeven months, ſo that it became 
recellary for him to part with his cargo of negroes at 
lat iſland, (which he did for a price of 3ooo/. ſterling 


a rule te 
V trial It 
RSEIELD 
3101, Whel 


ICY of 
1CT Carft 


lon inder what they would have fetched at $7. Domingo,) and 
2 N liat he was obliged to take ſugars in payment, no money, 
f 72 ir zood bills, being to be had : that, after the embargo 
he W's taken off, he ſailed with the convoy for 87. Domingo, 
Tk claul but not to $7. Louis, his intended port of diſcharge, but 
". -jo_ Cape Francois, a port in another part of the iſland, 
ant} Fu ich being the general orders for the convoy : that, at the 
4z0 ; 2 ad of four days, his ſhip being a flow ſailor, he loſt fight 
ny if the convoy, but {till perſiſted for ſome time in ſailing 
W '0 8 ards Cape Francois ; till his officers repreſented to him, 
$4 -n WW ie moſt urgent manner, the danger of purſuing that 
Le Ourſe any further, on account of the ſwarms of priva- 
+ Doming Ks, which would unayoidably fil} thoſe ſeas, as ſoon as 
Lo mn | | it 


curſe of the direct paſſage to S?. Domingo : that he meant - 
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read, and was in theſe words :—©& We. atteſt, that the 


[ 784 ] 


| put mito that port. Lord MansFIELD was clear, that tj 


his Lordſhip thought iaconfiltent with his evidence, be 


 Daningo to Honfleur. Lord MANSFiELD took the opinid 


b CASES IN TRINITY TERM 


it ſhould be known that 'the' convoy was gone by : th, 
on theſe repreſentations, he determined to alter his courſe. 
and {trike- into the direct way to Honfleur, which he - 
cordingly did, and: was failing -towards that port when he 
was taken. 'To corroborate the teſtimony of the captain, 
beſides reading his proteſt, which was to- the ſame ef: 
with his evidence, a certificate from the direCtors of the 
colony of Cayenne. and French Guiana was offered to he 
produced, ſtating the motives which had induced him tg 


was not admiſſible evidence for the plaintiff; but, having 
delired to look at it, and having-himſelf read it, he aid 
as it had becn oftered on the part of the plaintiff, it might 
be read as evidence againſt him, and it was according! 


« {aid captain touched here for want of water, and that 
« it was not poſhble for him to find, in this colony, pro 
« yifions to be purchaſed, of which he was much | 
& want.” — [his certificate, which muſt be taken to have 
been founded on the captain's own account at Cayenne 


cauſe it made no mention whatever of his bow-ſprit hay 
ing been broken.. 'The defendant called no witnefles 
and Lord MansF1ELD left it to the jury, to conſider whe 
ther the deviation in the voyage from Angola to St. D: 
mingo, by putting in to Cayenne and going to Martini 
was wilful or neceſſary. 'They were clearly of opinion 
that it was not neceflary, Upon their declaring that opt 
nion, as there was a count in the declaration for mone] 
had and received, the counſel for the plaintiff contendec 
that the voyage inſured ought to be conlidered as con 
poſed of three diſtinct parts, or 'voyages; viz. I. Fron 
eHonfleur to Angola ; 2. From Angola to St. Domungs 
3. From St. Domingo to Honfleur ; and that, as the voy 
age from Sf. Domingo to Honjfieuwr had never commenced 
the premium ought to be apportioned, and a return mad 
of that part which was paid to inſure the riſk from 9 


of the jury alſo upon that point, and they were clea 
there ought to be no, return. Next day, however, b 
Lordſhip ſaid, he had turned that queſtion in his mind 
and entertained ſome doubts upon it, and, as 1t was 
queſtion of law, defired Lee to move for a new trial up0 
that ground. 'Fhe motion was made on both ground 
viz. 1. On the gueſtion of fact, whether the deviato 
was wilful; 2. On the queſtion of law, whether, ſupp0 
ing it wilful, there ought to be a return of premium. 
On Saturday, the 3oth of Fune, the caſe was argue! 
by Lee, Howworth, and Dovglas, for the plaintiff; and * 
Attorney General, Dunning, and Bower, for the defendant 
II | 


IN THE TWENTY-FIRST YEAR OF GEORGE 11T; -84 

1a iN 1 ſupport of the verdict, it was inſiſted, x. On the x o_ 
ours {rſt point), that the certificate produced, entirely diſcre- , bac "PF: 
he i. lited the captain, and that it was manifeſt he muſt have Don mon 
ren ho WY failed from Ar1gota with ze intent of going to try the againſt 
aptain market at Martinico ; for 1t could not be believed, that he Woov- 
ef: had ſet fail on a voyage which might laſt, according to BRIDGE. 
of th, bis own account, for three months, with proviſions onl 

to b[WY {or fix weeks : "That this was a mere queſtion of fa&t and 

hin + credit, and properly left to the jury, and their judgment 

Jt 1. upon it ought to be concluſive. 2. On the ſecond point, 

having jt was contended, that the deſcription in the policy was 

he ſ:i1 WY of one entire voyage, and one entire riſk, and that, in 

t migh ſuch caſes, no return is ever | to be made after the riſk hag -* 

'rdinglyhl "ce commenced. "Phat this had been decided in a va- 

his WM riety of caſes, but, particularly, in Tyrie v. Fletcher (a 
ind th. (+ 168], and Loraine v. Tomlinſon (b).—In Tyrie v. Fletcher, 
wy, pri policy was upon the ſhip the 1/abella, * At and from 
auch inf © £910 to any port or place, where or whatſoever, for 

to hand fovelve months, from the 19th of Augy? 1776, to the + 
Cayenne « 19th of Augyft 17577, both days included, valued at 
ace, b-M© 1099/- for account of 4. B. the maſter, and others 
vrit har that may be concerned with him, at g/l. per cent. war- 
*nefles WMI* ranted free from captures and ſeizures by the Ameri- 
Jer wielY'* £29, and the conſequences of any attempts thereof.” 
3 Di The ſhip was taken by an American privateer, on the 1 3th 
11 tin 0Qober 1776, and the plaintiff brought his ation for 


a return of premium, in the proportion of ten-twelfths of 


opinion { , 

that oi": whole, the riſk having ceaſed before the expiration 
--v-Thone do the ſecond of the twelve months. "The cauſe was tricd 
\ntendedIicfore Lord MansFiELD, at Guildhall, and a verdict found, 


by conſent, for the plaintiff, in order to take the opinion 


| as cony 
i. Froufſs the court, whether there ought to be an apportion- 
Doming Went and return of premwn ; if there ought not, 2 Non= 
: the vo) ut to be entered. The caſe was ſolemnly argued, and { 985 } 
mmMenced the caſes of Stevenſon v. Snow (c), and Bond v. Nutt (d), | 
urn mad 'icd on, by the counſel for the plaintiff, But the court 
- from SWM"<re clearly of opinion, that there ought to be no return ; 
\e opinio that the caſe was ſimilar to an inſurance upon a life for 
vere cla? jear, with an exception of death by ſuicide, where, if 
———. lie life infured is put an end to by ſuicide within the 
his mind there never 1s any return of premium ; that the con- 
it was MW at was entire, and, when ſo, whether for a ſpecified 
trial upoſe, or for a voyage, there {hall be no apportionment 
7 ground tr return, if the ritk has once commenced ; and that the 
» deviatioſmion of the court, in Stevenſon v. Snow, and Pond v. 
r, ſupp Nt, went upon there being two diſtinct riſks [17], which 
num. | | | there 
16 Argued (a) B. R. E. 17 Geo. 3. ; "7 * + £0. 
by _— [ 1608] Since LBanE Cowp. 660. Fa Note, cl. 1. Fo BY ns 
defendant » - ;4 l ow. 3- ſupra, P. 583. [1] In Bord v. Nutt, the reaſoning 
_ 3-2 Geo. 3. 3 Burr. of the court went upon there being a 
37. 1 Blackft. 315. 318. | diviſible riſk, or two riſks united in the 


ſame 
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| had gone upon the ground of there being two voyages. 


Þ£ 786] 


could only be gathered from what he ſwore z and, it one 


fame policy ; but I believe no queſtion caſe, had tendered zhe whole apo 
was agitated in court about a return and 1t was taken out of court by We 


of fremium ; for the defendant, in that plaintiff before the trial. 


fleur back to the ſame port, by Angola and St. Deming, 


out imputing perjury to him, which they had no right to 


CASES IN TRINITY TERM 


there certainly were in thoſe caſes, but not in this, 1, 
the preſent caſe, if the parties had choſen to do fo, the 
might have made three inſurances in one policy, þy 
viding the voyage into three diſtinct parts and riſks, 
There 1s no long voyage where that may not be done, 
But this contraCEt 1s not fo. It 1s on a voyage from Hy. 


Many of the policies on our Ef? India voyages run in the 
ſame way, and there 1s never any return of premium on 
them, in whatever part of the voyage the loſs happen, 
'The difficulty of apportioning the premium 18 inſurmount- 
able. The riſk varies every day, and hour, in time of 
war z and it is impoſſible to aſcertain how much ſhall he 
appropriated to each different part. "The premium is men- 
tioned in the groſs—1 1/7. per cent, —on the whole voyage; 
not in ſeparate diſtinct ſums for different parts of it.—. 
Dunning faid, he had adviſed the attion in the cafe of 
Tyrie v. Fletcher, having then an idea, that Szeven/ſn v, 
Snow had been decided on the broad ground, that there 
ſhould be a return. in all caſes where the ritk could be 
aſcertained to have ceaſed before the end of the voyaye 
mſured z but that, on the argument of Tyre v. Fletcher, it 
came out, clearly, that the judgment in Stevenſon v. Snow 


For the plaintiff, 1t was contended, 1. 'That the certt- 
ficate produced was not at all inconſiſtent, or incompa- 
tible, with the captain's evidence. It did not follow, be- 
cauſe the reafon of want of water was there ſtated for 
his putting into Cayenne, that he had not alſo other rea- 
ſons for adopting that meaſure. 'The captain alone was 
examined. He ſpoke to facts and motives within his own 
knowledge ; and the jury could not diſbelieve him, with- 


do in a caſe where there was no incongruity in his evl- 
dence, and he was not contradicted, nor his credit im- 
peached, by any other witnefs. 'The verdict was founded 
i part upon his evidence ; for, as he was the only wit- 
neſs on either ſide, the fat of the ſuppoſed deviation 


art of his teſtimony was to be adopted, the whole ought. 
f an aſſidavit, or an anſwer in Chancery, 1s read 1n evi 
dence, it cannot be mutilated, and part received and part 
rejected ; but the whole muſt be taken together. 2. 4 
to the return of premium, it is certainly moſt reaſonable, 
that there ſhould be nothing paid for that part of a v0y- 
age, in which no riſk is run by the underwriter, 'Th5 


ſeems to follow from the very nature of a contract 0 
mere 


| 
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mere indemnity, which'a policy of inſurance is and, in 


1 ; 
4 Stevenſon Ve Snow, the de ermination went upon that ge- | 7ST , 
y i nera) principle, not merely on there being two VOYAgeS. BrrMON 
" ſe The caſes of Tyric V. Fletcher, and Leraine v. T homlinſon, againſt 
PIs: were upon time ; and, in ſuch caſes, the reaſon why Woop- 
Hen. there ſhall be no return, is, that, from the nature of B&IDGE. 
ER the thing, it is impoſhble to aſcertain the degree of rilk 
n is in the different portions of the time inſured. But, where 
"0m che inſurance 3s upon a voyage, conſiſting of different 
pens, parts, from port to port, there 1s nothing io eaſy, becauſe 
ount. the reſpective premnme tor the voyage between all the 
ne of different ports mentioned in the policy are always known 
ll he and fettled. If there were any thing in the ſuppoſed 


dithculty of apportioning the premium in ame of war, it 


men- 
ought to be conſidered, that the war had not commenced 


age ; . pong: 

Hg when this contract was entered into. But, if it were 
feof neceſſary for the plaintiff to tiew, that, by the very words 
br of the policy, there were three different voyages inſured, 


there 
11d be 
oOyage 
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ſurely they are as diſtintly marked out here, as the two 


were in Stevenſan v. $row. The words © af and from,” are 
repeated three times, which would have been unneceflary, 
if one entire voyage, and one entire contract, had been iy 
contemplation. In ſhort, the form of expreſhon Here is 
fully as deſcriptive of ſeveral fucceſhve voyages, as the 
words of the policy were in Stevex/on v. Snow, and indeed 
much more fo, if they were as ſtated in Mr. Fu/iice 
BLACKSTONE's report of the caſe ; for, according to him, 
the words of that policy run, © Warranted to depart with 
« convoy for the woyage (a),” not as ſtated by Sir Fames 
Burrew, © Warranted t5 depart with convey from Portf- 


« mouth for the voyage (b).” In all caſes where there is 


an inſurance on an ovutward-bound voyage, and alſo on 
the homeward-bound voyage from the ultimate port at 
which the homeward-bound cargo is to be taken in, 
though in the ſame policy, the diviſion into two voyages, 
and two riſks, 1s obvious and natural z infomuch that, by 
the French ordinance of 1681, which is, in fome mea- 
lure, 2 digeſt of the general law of merchants relative to 
maritime cauſes, it is expreſsly provided, that a fixed pro- 
portion of the premium hall be returned, it the home- 
ward-bound yoyage never commence. *© $8 Pafſurance eft 
* faite ſur marchandiſes pour Paller & le retcur, et que le 
* vaifſeau, Etant au lieu de fa deſtination, il we ſe faſſe 
* point de retour, Pafſurewr fera tenu de rendre le tiers de 


* ia prime, St ny a ftipulation contraire (c).” "There, too, 
the words are, * aſſurance pour Paller & le retour,” are 
much leſs expreſhve of a diviſible riſk, than thoſe uſed in 
the preſent policy.—Lee mentioned 2a caſe of Scott WI 
| | | others 


{c) Ordonn. de la Mar. 1681. Art. 6+ 


(a) 1 Blackf. 315. 
(6) 3 rag I A 


786 
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178 T. Others v. Rae, tried before Lord MansFiELD, at Guild},/! 
L——— 23 direEtly in point. The inſurance, there, was, « at ,nq 
Bermon * from Grenada to Bofton, in New England, and from 
againſt © thence back to Grenada and London,” "Phe ſhip faileq 
Woop- from Grenada to Be/ton, and from thence to Geld/boroysh, in 
BRIDGE. New England, and from Gold/borough, direQly to London, and 
| Lord MaxsFitLD held, that the contract was capable of 
being ſevered, that there ought to be a return of premium, 
proportioned to the riſk from Ge/d/b>rough back to Grenad:, 
and from thence to London, and that this proportion might 
be aſcertained, and had been proved by a witneſs to amount 
to 3/. per cent. [1]. —Howorth tated, that in the caſe of 
C788 ] Lavabre v. Waller (a), the under-writers were ſo well 
ſatisfied that the riſk might be apportioned, that they had 

voluntarily made a return of premium. 

Lord Maxsx1ELD faid, the reaſon why he had deſired the 
motion to be made on the point concerning the return of 
premium, and why he ſhould now direct that the caſe 
thould itand over till the court ſhould conſider of their 
opinion, was, that, m all mercantile tranſaCtions, it i; 
infinitely more important that the law ſhould be certain 
and uniform, than. that, at firit, it ſhould be. one way or 
the other. | | | 
 'Fhis day, bis Lordſhip delivered the opinion of the 
court, to the following ettect : 

Lord MaxsFlELD, —The motion for a new trial in this 
caſe, is made upon two grounds: 1. That the verdict 1s 

_ againſt evidence: 2. 'That there ought to be a return oi 
premium for the voyage from St. Domingo to Honfleur,— 
1. There was but one witneſs examined, —the captain, 
and he did give. evidence, that he was forced to go into 
Cayenne and Mariinico on account of the breaking of his 
bow-ſprit, and the deficiency of proviſions, and /averred, 

| that the whole was occaſioned by inevitable neceſſity. It 
this was true, there was no deviation in point of law ; but 
there were many ſuſpicious circumitances m his evidence 
and the jury expreſsly found, on the ſpecific queſtion being 
put to them, that his going out of the direEt courſe was 
wilful, not neceſlary. 'They thought, that, when he ſailed 
from Angela, he did not intend to go to &f. Domingo, but 
meant to try the Martiinico market. It is ſaid, that, as _ 
_ calc 
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[17] Nobody at the bar recolleged on or before the 1 of Auguft 1772? 
this caſe. Lee cited what Lord Marn/- fo that, according to the original con- 
field ſaid, from: a note taken on the tract, and independant of the agree- 
' back of the brief at Guz/dhall, by Mr. ments mentioned 7#7fra, P- 799: tacre 
Theoreſby, who was attorney for one of were two riſks, viz. one abſolute, from 
the parties, and who has favoured me Grenada to Boon and back to Grenadny 
with the peruſal of the brief, from and another conditional, ViRs mw 
which it appears, that there was a Grenada to London, 1n like manner * 
warranty in the policy, that the ſhip in the caſe of Bond v. Nutt. 


ſhould depart from Grenada for London, (a) M. 20 Ceo,'3. ſupra, þ 294 
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caſe reſts entirely on his evidence, . you muſt take it altoge- 
ther, and believe the whole ; but though the whole of an 
affidavit, or anſwer, muſt be read, 1t any part is, yet you 
need not beheve all equally. You may belicve what makes 
againſt his point who ſwears, without believing what 
makes for it. It was an extraordinary circumſtance, that 
the ſhip ſhould be ſo ſoon in want of water, and a very 
ſuſpicious one, that ſhe ſhould fall ſhort of proviſions. How 
came the captain to ſet out on ſuch a voyage ſo ſcantily 


rovided ? "Then, there was a piece of evidence, which, 
t though not admiſhible for the plaintiff was very ſtrong 
{ againſt him. "That was the certificate, which was obtain= 
l ed out of the regular courſe of- buſineſs, and manifeſtly in- 


tended to be a juſtification 3 and yet mentions nothing of 
| the loſs of the bow-ſprit, which the captain ſtated, on his 
examination, as his principal reaſon for going to Cayenne. 
There are alſo other {trong circumitances. But, if this point 
was doubtful, who but the jury were to decide upon it ? 
No new evidence 1s pretended. It 1s not pretended, that 
the plaintiff has any of the crew to produce, to explain, or 
corroborate, the captain's teſtimony. If we were to grant 
anew trial, on the ground of the verdict being againſt evi- 
dence, it would be ſending the cauſe back to a jury, with 
an intimation that they ought to believe the captain. We 
are all, therefore, againſt granting a new. trial on this 
ground.—2. If, howeyer, the plaintiff ſhould ſucceed on 
the ſecond point, the determination would virtually allow 
him a new trial on the whole of the cauſe, becauſe no 
ſpecial caſe was reſerved. But, on the fulleſt confideration, 
and after looking into all the caſes, (though my opinion 
has flutuated,) we are, now, all clearly of opinion, that 


upon this : Whether the pol:cy contains one entire riſk on 
one voyage, or whether it 1s to be ſplit into fix different 
niks? for, by ſplitting the words, and taking © az” and 
« from” ſeparately, it will make fix; viz. 1. At Honfleur, 


10g 2. From Honfleur to Angola; 3. At Angola, &c. The 
was principles are clear. Where the rilk has never begun, 
” there muſt be a return of premium ; and, if the voyages, 
ut 


n this caſe, are diſtinct, the riſk from St. Domingo to Hon- 


tne fleuPnever began. On the other hand, if the ritk has once 
Cal begun, you cannot ſever it, and apportion the premium. in 
-723 # inſurance upon a life, with the common exceptions of 
con- WH {vicide, and the hands of juſtice, if the party commit 
rrec- luicide, or is executed, in twenty-four hours, there ſha}l 
there be no return, The caſe is the fame, if a voyage inſured 
from % once begun. Is this one entire riſk ? The infured and 
_ inſurers confider the premium as an entire ſum for the 


whole, without diviſion : It is eſtimated on the whole at 
1 per cent. And, which is extremely material, there 1s 


there ought not to be any return. The queſtion depends. 
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178 T. no where any contingency, at any period, out or home, 
L-————) mentioned im the policy, which happening, or not happen. 
Bermon ing, is to put an end to the inſurance. "Fhe argument 
- againſt muſt be, that, if the ſhip had been taken between Honfleur 
Woop- and Angola, there mull have been a return. By an implied 
BRIDGE. warranty, every ſhip muſt be ſea-worthy when ſhe firſt 
fails on the voyage inſured, but ſhe need not continue {© 
throughout the -yvoyage ; ſo that, if this is one entire voyage, 
if the fhip was ſea-worthy when ſhe left Honfleur, the 
under-writers would have been liable though ſhe had not 
been ſo at Angola, &c.; but, according to the conſtruction 
contended for on the part of the plaintiff, ſhe muſt haye 
been ſea-worthy, not only at her departure from Honfleur, 
[ 799 ] but alſo when ſhe ſailed from Angola, and when the lailed 
from St. Domingo. The cates of Stevenſon v. Snow, and 
Bond v. Nutt, were quite difterent from this. 'Phey de- 
pended upon this ; that there was a contingency ſpecified 
in the policy, . upon the not happening of which the inſur- 
ance would ceaſe. In Stevenſon v. $14, it depended on 
the contingency of the {hip ſailing with convoy from Por!/- 
mouth, whether there ſhould be an inſurance from that 
place. 'This neceflarily divided the riſk, and made two 
voyages. In Bond v. Nutt, it was held, that there were 
two riſks, upon the ſame principle. © At Famaica” was 
one. 'Fhe other, viz. the ritk © from Jamaica,” depended 
on the contingency of the ſhip having ſailed or or before the 
firſt of Auguſt : That was a condition precedent to the in- 
ſurance on the voyage from Famaica to London. The two 
caſes of Tyrie v. Fletcher, and Loraine v. T homlinſon, are 
very ſtrong, for, if you could apportion the premium 
_ any caſe, it would be in infurances on time. 'Lherefore, 
on very full conſideration, 'we think this one entire riſk; 

one yoyage ; and that there can be no return of premivm. 
'The rule diſcharged [+ 109]. 


After Lord MaNnsF1ELD had delivered the opinion of the 

, Court, as above, he ſaid he had forgot to mention the caſe 
of Scott v. Rae ; that he had no recollection of it, but that 

it appeared from the brief, which Lee had brought to 
court, that there had been a new agreement with the under- 
writers, that the ſhip might go to Gold/borough : that he 
muſt have looked upon that as a new*- voyage. Lee took 
notice, that there were two agreements ; one, that the 

« ſhip ſhould load at Gold/borough, to which the defendant 
had acceded z another, that ſhe ſhould come directly fron 
that port to London without returning to Grenada, to which 

the defendant had not acceded ; but Lord MANSFIELD faid, 
thefirit agreement was ſufficient toſupport the'\determination 


F+ 169] Ye Plantamour v. Staples, R. E. 25 Geo. 3. Gale'v. Machael, #: 
B.R. M, 22 Geo, 3. Meyer v. Gregſon, R, E, 25 Geo. 3. | 
B.R.E. 24 Geo. '3. bong v. Allan, &, 
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Tnz KinG againſt Govucn. 


TRE defendant was tried before PERRYN, Baron, at the 
Spring Aſhzes, in 1777, at Glouceſter, on an indiCt- 
ment for perjury. 'The indictment was found by the grand 
jury for the county of Glouceſter, It ſtated, that, on the 
trial of an aCtion brought in the King's Bench, in which the 
venue was in the county of Glouceſier, between Lord Ducie 
and DoCtor Be/worth, at the aſlizes holden at Glouce/fer for 
the ſaid county of Gloucefter, the defendant was produced as 
a witneſs, and falſely, wilfully, corruptly, and maliciouſly, 
did, among other things, depoſe in ſubſtance as follows, 
&c., whereas in truth, Wc. and ſo the jurors, aforeſaid, 
&c. ſay that the defendant, Wc. at the faid afſizes held 
at the ſaid city of Glouceſter, in his evidence, committed 
falſe, wilful, and corrupt perjury. 'Then another act of 
perjury was laid on the ſame occaſion, and at the ſame time 
and place. The record then ſtated, after the appearance of 
the defendant, and a plea of not guilty, that the theriff of 
the /aid county of Gloucefler was commanded to ſummon a 
jury of the ſaid county of Glouceſter, for the next aflizes 
and general ſeſſion of oyer and terminer to be holden for 
the ſaid county of Glouceſter, and that, thereupon, ſuch 
proceedings were had, that, at the aihzes and general 
leſhon of oyer and terminer holden at Gl/oucefter, tor the 
ſaid county of Glouceſter, on the 12th of March, 17 Geo. 3. 
a jury impannelled and returned by the ſheriff of the ſaid 
county of Gloucefter, was choſen, tried, and ſworn to try 
the priſoner. FO EEE 31 x 

Upon the trial, a ſpecial verdiF was found, which ſtated: 
1. A charter to the burgeſles of Glouceffer in the firit year of 
Ric. 3. whereby that King granted to them, and their fuc- 
ceſſors, that the town of Gloucefter ſhould be & yunus integer 
comitatus per ſe corporatus, diftinftus, et penitus ſeparatus, a 
Go comitatu Glouceſtrienſi, in perpetuum, et non parcellun 
ſus comitatus Glouceſtrienſisz et quod idem comitatus fic 
corporatus, et a difto comitatu Glouceſtrienſi diſtinftus et ſepas 
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ratus, . comitatus ville Glouceſtrie pro perpetuo nominetur ; 
falvis tamen et reſervatis nobis, et hzredibus noſtris, quod 
 Juſtitiarij ad afſhzas in comitatu Glouceftrienſs capiendas _ 
alignandi, Jjuſtitiarij ad goalam m comitatu Glouceftrienſt {7 
berandum aſhgnandi, nec non jultitiarij ad pacem in 
Ufto comitatu Glouceftrienj, confervandam aſhgnandi, in 
tenendas ſeſhones ſuas, ac etiam vicecomites comitatus 
noſtri Glouceſtrienhs, in tenendos comitarus ſuos, libers 
Pollint, et eorum quilibet poſlit, ingred: villam prediftam, 
t eaſdem- ſeſhones et comitatus tenere. de quibuſcunque 
tebus et materijs extra dictum comitatum ville Glouceltrie! ef 
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* city of Glouceſter in the ſaid place called the Bostb-h4 
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infra comitatum Glouceſtrienſem emergentibus, ficut ante 
haxc tempora tenere conſueverunt, pfeſenti conceſſione 
noftri in aliquo non obſtante.” 'The charter then declared, 
that the bailiffs of the town of Gloucefler ſhould be ſherifi; 
of the county of the town z that they ſhould hold county 
courts from month to month ; that they ſhould exercife al 
the ſame powers, &sc. belonging to the office of ſherif, 
within the limits of the town, as other ſheriffs excrciſc in 
their bailiwicks ; that all writs, &c. which would haye 
been directed to the ſheriff of the county, if the town hag 
not been made a county in itſelf, ſhould be direQed ty 
them ; and that no other ſheriff or his bailiffs ſhould entoy 
the town to do any thing belonging to the office of 4 
ſherif}, except the ſheriff of the county of Gloueefter to hold 
his county courts as aforeſaid: 2. 'That this charter hd 
been accepted : 3. "That it had been confirmed by a charter 
of 5 Hen. 7. and declared to be by authority of parliament: 
4. A charter in the 33d year of Fern. 8. under the privy 
feal, and declared to be by the authority of parliament, wherchy 
Hen. 8. incorporated the burgeſſes of Gleucefter, by the 
name of the mayor and burgeſles of the cizy of Glouceſter, 
and city of the county of Glouceſter, and made it a city, ani 
confirmed to the ſaid city the former grants making it : 
county in itſelf: 5. 'That this charter was accepted : 6. 4 
charter in the 24th year of Car. 2. confirming all former 
privileges contained m prior charters which had been fur- 
rendered ;z and containing a clauſe in effect the ſame and 
nearly in the ſame words with that above ſet forth from the 
charter of Ric. 3.; 7. That this charter of Car. 2. was ac- 
cepted : 8. 'That, during all the time aforeſaid, comnutſons 
of Nis Prius, aſlize, oyer and terminer, and general goal 
delwery, had been, from time to time, granted to divers 
jullices, to hear and determine, try and adjudge upon, the 
teveral matters and things to ſuch commithons belonging, 
and arifing in the {aid city of Glouceſter, and to deliver the 
gaols of the ſaid city z and that other, and ſeparate, com- 
mithons, of the ſame ſort, had, from time to time, during 
all the time aforeſaid, been. granted to divers juſtices, to 
ry and determine, Wc. upon the {eyeral matters and things 
to ſuch laſt-mentioned commiſſions belonging, and ariing 
in the aid county of Glouceſler, and to deliver the goals of 
the faid county : 9. 'That the commithons both tor the city 
and the county, had been executed at a place in the ſaid city 
of: Gloucefler called the. Booth-hall : to. "That, during all the 
time aforeſaid, the jurors for the city had enquired and made 
preſentment of ſuch matters and things belonging and g1vell 
in charge to the jurors for the city, and ariſing in the faid 


and that ſuch matters and things ſo preſented by the faid 
jurors, when tried, had been tried by. a jury of the ſaid : 
| | ; 
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of Gloucefter : 11. That the grand and petty juries for the 
county had exerciſed the ſame juriſdiction as to matters 
ariſing within the county : 12. 'That, during all the time 


been held in the Booth-halt : 13. That the iſſue in the ins 
litment mentioned had been tried by a jury of the county 
in the Booth-hall : 14. That the defendant, being then and 
there ſworn, did upon his oath, in the faid place called the 
Buth-hall, commit wilful and corrupt perjury, in the 
ſcyeral matters charged in the indictment, 

The objeCtion to this indictment was, that the offence 
had been committed within 7he county of the city, and that' 
the juries of the county at large had no juriſdiction, to find 


county at large. 

It came on to be argued, on Yedne/day,the 23d of May, by 
Bearcreft, forthe proſecution, and Baldwin, forthe defendant. 
The court directed Baldavin to begin. | 
He ſaid, the general poſition was clear, that offenders 
can only be indicted and tried by juries of that county in 
which the offence was committed. 'Fhis nicety was for 
merly carried ſo far, that, till the ſtatute of Xdv. 6. (a), 
if a perſon received a mortal wound in one county, and 
died in another, the crime could not be tried in either ; 
+ Roles PF - Cr. 163. 2 Hpwh, $20. 5 34, 35s 30» 
4 Black}t. Comm. 303. Stedman's Caſe, Cro. El. 137. Ri- 
chard Thomas's Caſe, wbid. (m which, the indiftment be- 
ing, that the defendant at the caſtle of Lincoln falſely de- 
poſed, without ſhewing in what county, he was diſcharged,) 
& 1 Salk, 288. Such being the general principle, the counſel 
for the proſecutor muſt endeavour to diltinguiſh this caſe, 
by ſome of the clauſes in the charters found by the ſpecial 
verdict, 'They will probably rely on the clauſe in the 
charter of Ric. 3- But, by that clauſe, the juſtices for 
the county at large are only authoriſed to enter, into the 
town, and to enquire of things there which had ariſen out 
of the county of the town. 'Fhe true meaning of this 
charter was, to give the uſe of the Booth-hail to the Judges 
and juries for the county at large, and to authoriſe their 
proceedings there, relative to matters within their jurif- 
action, At the Old Bailey, which is within the city of 
London, juries for the county of :ddleſex fit to try oftences 
committed in that county ; but, when perjury has been 
committed there on a trial before a Middle/ex jury, fuch 
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=—_ perjury 18 never tried by a jury of the county of idd;/ex, 
'S ſaid but by one of the city of London. In the celebrated cate of 
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> {aid 7 2 a crime 
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1781. 2 crime committed in Middleſex, the indiftment of the 
; witnefles for perjury was laid in the city. In like manner, 
The KinG ON a trial at bar in Weſtminſter-hall, from Yorifhire for 
againſt example, though the cauſe 15 tried by a Yorkſhire jury, ii 
Goucnr. perjury be committed by a witneſs, he muſt be indicted and 
wy tried by a Middleſex jury. In 2 Hawk. c. 5. 5 19. where 
this cale of Gloucefler is mentioned, and in the authorities 
there cited, all that is meant 1s, that juries of the county 
ſitting in the-city may find and try offences committed in 
the county, The cafe in Popham 16. (alſo reported in 
Anderſon 291.) which will probably be mentioned on the 
other fide, ſeems to be in favour of the defendant, fer the 
deciſion only was, that the juſtices of aſhze and goal de- 
livery might fit in the city for things which happened within 
the county; and, in a note at the end of the cafe, it is 
 faid, that, by the commiſhon for the county, a thing which 
happens in the town cannot be determined, albeit it he 
| felony committed in the hall during the ſeſhons (a). Con- 
f 795 ] fiderable pains have been taken to enquire if there is any 
precedent, or inſtance, in the city of Glouceſter, like the 
reſent caſe, and none has been found. No inconvenience 
will ariſe, if the: court ſhould hold, that this indictment 
cannot be ſupported, becauſe the verdict ſtates, that there 
are grand juries in the city, who may find offences com- 

mitted in the Booth-hall, _ 
Bearcroft, for the: proſecution, argued, that the perjury 
having been committed on the trial of a county cauſe, 
it mult of neceſſity be taken, that, at that time, the ſpot 
where the offence took place was part of the county 
at large. It is no uncommon thing for the ſame ſpot to 
be conſidered, for different purpoſes, as being within dit- 
ferent juriſdictions. 'The ſpace between the high and low 
water marks, when dry, 1s within the jurifdi&tion of the 
ſheriff, but when it is overflowed, the ſheriff and Ad- 
miralty have diviſum- imperium over it [1]. Before the 
charter of Rzc. 3. this ſpot was clearly part of the county 
at large. By the ſtatute of 6 Rzc. 2. c. 5. the juſtices of 
aſſize and goal delivery are. to fit in the county towns 
of the different counties z by 13 Ed. 1. c. 30. trials 
at Nifs Prins are to be held before the Judges of Aflize; 
and the authority of the Judge at Nif Prius is by the 
commiſſion of Aſſize, as is laid down by Lord HoLT, 
Salk. 454 [+170]. By giving authority to the Jullices 
for the county at large, to try county cauſes within 
the limits of the town, the charter -of Ric. 3. made: 


the place where they ſat part of the county at ay 
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for that purpoſe. The trial on which the perjury was 
committed was at Nis Prius. 'Vhe whole proceedings 
were void, unleſs the Booth-hall be conſidered as being, 
at that time,, part of the county. All the Judges 
in Queen Elizabeth's time, in the cafe reported by Popham, 
agreed, that they might fit in the city for county cauſes, 
and that the king might, in making a ſeparate county, 
ſave and except part of the juriidiction within it which 
the county from which it was taken had in it before. 
By the ſaving in the charter of Ric. 3. all that appertains 
to, and is connected with, the execution of commillions 
for the county. is neceſſarily ſaved. It is true, that a 
felony committed in the hall during the afhzes for the 
county, muſt be tried in the city, becauſe ſuch offence 
is entirely unconnected with the execution of the com- 
miffioners for the county. "The cate in Popham 13 more 
materially reported by Anderſon, and he ſtates, that the 
Jugres- were of opinion, that it was the intent of the 
charter, that the town of Gl/ouce/fer ſhould continue, for 
the purpoſes mentioned in the exception, to be part of 
the county at large. It may be true, that indictments 
for perjury before Middleſex jurics, at the Old Bailey, are 
Jaid and tried in London, but no inference can be drawn 
from thence with regard to. Gl/oucejter. "There may be 
ſome particular proviſions for that purpoſe in the charters of 
Londan, which charters are conhirmed by act of parlia- 
ment. Perhaps the proſecution, in'the prefent cafe, might 
be in ezzher county. In point of law, the Booth-hall was, 
at the time, in the county at large, and, in point of 
fact, and local ſituation, in the county of the city, and, 


mitted either in the one or other. 

Lord MansFitLD,—lt ſeems to me, as at preſent ad- 
viſed, to be the better opinion, that the crime might be 
lad in either county ; but the queſtion now before us 
is, Whether it could be laid in the county at large. The 
doubt before the Judges, in the caſe in Popham, was as 
Mr. Baldwin ſtates it, (vis. whether the Judges could 
lit in the city to try matters ariſing in the county at large.) 
But it is material to fee how it was ſfolycd. In the time 
of Ric 3. the town was part of the county at large. 
By his charter it was made a diitinct county, but with 
an exception, that the Judges for the county at large 
might {till try cauſes there. 'Fhe King cannot by his 
charter give Judges a power to try in one county of- 


the caſe before the Judges as reported by Ander/or. 

But, it was anſwered, that he had continued the cit 

% Part of the county at large. If this is fo, the 
| | caulc 


therefore, the offence might be ſaid to have been com- 


ences committed in another. That was admitted mn 
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CASES IN TRINITY TERM 


cauſe in which the perjury was committed, was tried 
in the county at large, and the witneſs was examined, 
and the crime committed, in the county at large. "This 
diſtinguiſhes the preſent caſe from that of the Old Bailey, 
which ſtruck me ſtrongly at firlt. The city of Lond 
has many charters and cuſtoms confirmed by aCt of par. 
liament, and the cuſtom of trying offences committed in 
Middleſex, at the Old Bailey, has probably been confirmed 
by act of parliament ; for otherwiſe it would be void. 

WILLES, Juſtice, —If it had not been for the caſe of 
the Old Bailey, I thould have had no doubt ; but, with 
regard to that, there 18 no occaſion to ſuppoſe a grant 
or cuſtom confirmed by act of parhament, becauſe the 
whole court feems to think, that the indictment may he 
laid either way, and, at the O/d Bailey, the uſage has 
been, to lay the indictment in the city. ' 

ASHHURST, Juſtice, —No argument can be drawn from 
the practice at the O/d Bazley, unleſs we -knew r.re 
exactly how the caſe ftandsz there may be an a& of 
parliament enabling the Judges to try matters there, 
which ariſe in the county of Middleſex. Here, I think, 
the indiftment would have been good either way. 'The 
King cannot, without an act of parliament, give the 
Judges a power to try in one county, facts ariſing in 
another. Therefore, the meaning of the charter mult 
have been to continue the town as part of the county at 
large for the purpoſe of trying county cauſes. 

BULLER, Fuftice,—I am of the ſame opinion. 'There 1s 
no way of ſupporting the judicial proceedings at Glouceſter, 
from the time of Ric. 3. but by conſidering them as 
having been had in the county at large z becauſe I take 
the law to be clearly as my Lord and my brothers have 
ftated it. We have no authority to compel a jury to 
come, or to adminiſter an oath, out of the county where 
the matter ariſes. "Therefore, the meaning of the charter 
muſt have been, to leave the place as part of the county 
at large. I am very ſtrongly inclined to think the m- 
dictment might be laid in either, but, if there is a di- 
ference, I think this the moſt proper way [07]. | 

The defendant was this day brought up for judgment, 
when BULLER, Fuftice, read the report of the evidence, 
and Dunning was heard on his behalf; after which, the 


court obſerved, that, from the ſtate of the evidence, the 


conviction appeared extraordinary, and hinted that a y 
| RR, tria 


[5] In Bullock v. Borrow, B.R. EF, quiry. But the court held, that it 
27 Geo- 3+ it was objected that the Booth-= there was a foundation for the objec 
hail was not part of the county for tion, the party had waved it by #p- 


the purpole ot executing writs of en- pearing there. 


LI 


Mm THE TWENTY-FIRST YEAR OF GEORGE 111. 


trial would be proper. Dunning ſaid, he ſhould have 
made a motion for that purpoſe, if he had thought it was 
competent, after ſuch a long interval of time fince the 
conviction. Upon this, Lord MansrifLD declared, that 
it was ſtill competent, becauſe the report of the evidence 
coming regularly now before the court, if enough appeared 
to raiſe an inclination in them to think the defendant 
ought not to have been convicted, they could only grant 
a new trial, or poſtpone for ever pronouncing judgment 
for that there would be an abſurdity in a judgment cn a 
convietion for perjury, where a fine of a ſhilling ſhould 
be impoſed as the puniſhment. 


A new trial awarded (a). 


(a) Fide Birtv. Biriow, E, 19 Geo. 3. ſupra, p. 171. 


The End of Trinity Tzxm, 21 GroRGE III. 
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N. B. The letter n., by itſelf, or followed by a number, thus, 
n. [1], n. [2], &c. indicates that the paſſage referred to is in 
one of the notes marked with xzumerical charafers; n., fol- 
lowed by another letter, thus, n. (a), n. (5), &c. that it is in 
one of thoſe marked with /etters ; followed by this mark $4, 
thus, n. [F], that it is in one of thoſe added in the ſecond 
Edition ; and followed by this mark [i> ]; thus n. [+], 
that it 1s in one of thoſe added in this third Edition. 
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Where the point mentioned has been determined in any of 
the caſes reported, either in the text or the notes, the name 
of the caſe and the term and year are added; the mark F 
1s prefixed to all the new articles in the ſecond, and the 
mark 4+ to all thoſe in this third Edition. 
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1.JF an attorney is ſued by original, in Fide £ boo os Pe HS Ge Soho gee 
; tf 7, 8, 9, 10, 15, 17,23. 
any a#ion he may plead his prz- | 
vilege in abatement ; Comerford v. | 
Price, H. 20G. 3. Page 312 to 314 ACKNOWLEDGMENT. 
2, Vide ImpicTMENT, No. 2. IN- 
FORMATION, No. 1. + ATTOR-| 1. Evidence of the acknowledgment of 
NEY, No. 14. the: debt by an obligor, does not 
| ſuperſede the neceflity of producing 


FG ' the ſubſcribing witneſs to the 
ABANDONMENT. £02 in Fo on the be; 
Fid: Is8URanCE, No. 10, 12. 6 Page 216, 217 
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A Table of the Principal Matters, 


2. Nor in an an by the af/ignees of a 
bankrupt, when the petitioning cre- 
ditor's debt ariſes on a bond ; Abbot 
v.  Plumbe, T. 19 G. 4. Page 

| 216, 217 


43- An acknowledgment by one of 


ſeveral drawers of a joint and ſeveral 
promiſſory note, will take it out of the 


ſtatute of /:mitations 2s againſt any of 


the other drawers, in a ſeparate ac- 
tion on the note againſt him; Whzz- 
eomb v. Whiting, E. 21 G. 3. 

652, 653 


ACT of Bankruptcy. 
Vide BANKRUPT, No. 3, 4s 5, 7, 27> 
30. 
ACT of Parliament. 
Fide STATUTE. 


ACTIO wmron, &c. 


I. Aio non goes, in every caſe, to the 
time of pleading, not to the commence- 
ment of the Attion; Sullivan v. Mon- 
tague, H. 19 G. 3. - «312 


67 2. But guere, as to that point, 


fince Evans v. Profer, B. R. E. 
29 &. 3 = 112,113, te [+47] 


A:C-T1-Q-N. 


1. An action on the caſe will he for 
ſupprefiing material fats in a return 
toa mandamus. = 158, 159 

2. And if the return is falſe in ſubitance 
though 1t be true in words. I59 


3. And agamit the Bank, &c. for re- 


fuling to transfer ftock ; Rex v. he 
Bank of England, M. 21 G. 3. 
524 0 527 
4+ An ation will not he for a malicious 
proſecution, without ſhewing, in the 
declaration, that the original ſuit is 
terminated 3 Fer v. Briftow, T. 
19 G. 3. - - - 21 


$. An action will not lie, againſt a 
peace- officer, for arreſting a perſon 


bona fide on a change of felony, with- 
out a warrant, although it turn out 
that no felony was committed ; Sa- 
auel v. Pajne, E. 20 Geo, 3. 


359, 300 


6, Nor againſt the cap7or, for impriſgy. 
ment in conſequence of a capture a; 
prize, although the captured ſhip 
has been acquitted ; Le Caux y 
Eden, H. 21 G. 3. Page 5940 613 

| +», Nor for goods taken on ſhore a; 

prize by the joiat operation of a fleet 

and army ; Lindo v. Rodney, B. R,H, 

| 22 Gco. 3. - 013 n. to 620 n, 

8, Nor againſt a ſheriff or his officer for 
having arre/ted a certificated bankrupt, 

'a diſcharged inſolvent debtor, a peer, 
| a party to a cauſe, or a ite, 
eundo wel redeundo ; T arlton v. Fiſher, 


E.-21 G3. = 671 to677 


__+ACTUAL ENTRY. 


it. In what caſes neceſſary, Yide Ex. 
TRY. 
2. Vide AS$1GNMENT, No. 4, 5. 


+$ACTUAL Pgifim. 
| + Yiae AsSiGnMENT, No. 4» 5 


ADMINISTRATION, ADMINU 
STRATOR, 


i. An adminiſtrator, having recovered 
a judgment for a debt due to the in- 
te/fate, needs not declare as admi- 
niftrator in an a&on on the judg- 
ment ; Crawford v. Whittal, B. R. H, 
13G.3. = = 4 [£5 

2. It he does, it 15 /urpluſage ; Craw- 
ford v. Whittal, B. R. H. 13 G. 3: 

one = 5 Se LH $6 

3. And it is no objeQtion on a /pecial 
demurrcr, in ſuch caſe, that he has 
not made profert of the letters of ad- 
minſtration 3 Crawford v. Whittal, 
B. R. H. 13 G. 3. 4,n. [1], 5% 

4. The effets of an znte/late having 
veſted in the King, by a forferture 
for felony, if the ordinary grant let- 
ters of adminiſtration to 4. in conle- 
quence of a warrant from the King» 
and they run in the uſual form, v!%+ 
« to pay debts, &c.” though with 
this additional clauſe, * for the ule 
and benefit of his Majefty,”” 4. may 
be ſued by. the inteſtate's creditors, 
and ſhall not be permitted to impeaci 


| the validity of the letters of admin!- 
{tration 5 


Ys 


5 Vide AMENDMENT, No. 4. Avr- 


i. The judge of a court of Admiralty 


2. Such certificate may be granted by 


3, The Jentence of a foreign court of 


4. The juriſdiftion over all matters of 


5. The court of prize in the Admiralty 


b. Of the origin, nature, and jurifdic- 
tion, of the court of prize. O13: 
7. 24, Whether queſtions on ran/oms 


| 3. Vide PR1zE, No. 3, 4s 52 6, 7+ 


V:le CoRroRATION, No. 6. Evi- 


fration; Megit v. fFohnſon, M. 21 
G. 3: - - Page 542to0548 


PRENTICE, No. 1. CosTs, No. 
5, 0. FeMme Covert, No. 5, Li- 
MITATION of Ad&ions, No. 5. 
PLEADING, No. I4. SETTLE- 
MEXT, No. 3, 4, 19, 20. STOCK, | 
No. 2+ 


ADMIRALTY. 


in the Plantations may grant a cert:- 
fate that there was probable cauſe for 
the ſeizure of a ſhip as a /muggler, 
after the ſentence ; Sullivan v. Mon- 
zague, H.19 G. 3. - 106 t010g9 


the judge of an appellate court of 
Admiralty; Sullivan v. Montague, 
H::190 @. 3... : * - 1o6to 109 


Admiralty is conclufrve againk all the 
world, in all civil ſuits, as to all 
matters within its jurifdiion, and 
decided by the ſentence ; Bernard! 
v. Motteux, H. 21 G. 3. 575 to 550 


prize, and every thing conſequential 
to a capture as prize, belongs ex- 
cluſively to the court of Admiralty ; 
Le Caux v. Eden, A. 21 G. 3. 594 


to 613. Lindo v. Redney, B. R. i. | 


22 G. 3. - 613, n. to 020, n. 
is a different juriſdiction from the 
ordinary court of Admiralty, called 
the Iu/tance court, and 1s governed 
by different rules. - 614,n. 

N, to 620, N. 
do not belong excluſively to the 


prize court. = 649, n. 050, n. 


ADMISSIBILITY of Ewvidence. 
DENCE, 


ADMISSION of Corporators. 


1. 
| 
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tADMISSION & Paris. 


+ Inſtances where ſuch ad miflion is not 
{ufficient ewidernce, Vide 


Achnows 
ledgment, No. I, 2. 


AFFIDAVIT, 


11. Twoor more defendants in different 
act1ons cannot be held to bail on one 
afidavit ; Gilby v. Lockyer, T. 19 
G.-3. - - Page 217, 218 

2. 2u. If ſuch affidavit is not good 
againſt the firſt perſon mentioned in 
it. = - -". .217 

+ 3- The fame defendant cannot be 
held to bazl in an ation of debt, and 


an a&ton of a//7u712/7t on one affidavit. 


; 215,n. [+64]. 
+4. And 1f he has been ſo held to 
bail (No. 3). he will be diſcharged 
on common bail in both adions. 

: _ 218, n. [+64]. 

5. A defect in an original affidavit to 
hold to bai/ cannot be cured by a ſup- 
plemental one. 467, and n. [+106]. 
7 ©. But, by the preſent practice of 
C. B. it ſhould ſeem that it may; 
Ficbſon v. Campbell, C, B. T. 29 
G.3. - 407, n. [+ 1066F] 
7. It 1s not ſufficient, in an affidavit to 
hold to hail, for the plaintiff to 
iwear, that the defendant is indebt- 
ed to him, in ſo much, upon promiſes; 
Coe vc Cooke; M; 28 6; 4. 
497, 468 

(5 8. Nor in ſo much 7 zrover ; Hub- 
bard v. Pacheco; C.B.E,. 29 G. 3. 

6 407, n. [FF *] 

9. Fide Bail, No. 3s 0s 75: BANK=- 


RUPT, N0.:22. 


«<AFORESATD:;” 


The word *© afere/aid*% implies and 
binds the party to an exact recital. 


97 
«AF-T R-R.!? 


| If a ature limits a proceeding againſt 


a party to fix months, a year, Tc. 
after an a&t done, the day on which 


Fit STamps, No. 1, 


| the at was done 15 to be reckoned 


JN 


o i - RS A j——_ - __ 
— ” — « = -- i - 
£ rn _ I XY . 
C A - - =_ 
- \ — — 
. : — — _ - — a MED - - - 
” . -- LAG - = 
a wes > _ p : 
2 — EE ARTE — 5 —— a — 
By FE ances pl a . __ - 
pO EEC III 


_ 
A - ” va” 
_—_— bn Ca - yy 


nv PEI LE - —- I 
&- >. 
_ _ — 2D OS I 
= RN ns _—— 


EO "VT. - 
wy - Þ $ P 
abs i dp —rtg— 
—__ 


- l an 
= c—_— — ————= 
 —_ — A" m3. Y : 
S __—— = 
—— -_ RN — - 
: < - 
—"% . S —— 
ho” - - . ral = Fn 
1 ” © ate _n A— = on. "IS II 


>. 
_— — 


p = 
—_— 


_— 


De eee egy HH ED 


_ 


NE ered 


pP_> 


= — SC 


\*s 4 
| | 
FE 


it © 
n 13k, * 
| 1907 


A Table of the Principal Matters. 


in the ſix months, year, &c.; Rex agreed not to commute the forage 
v. Adderley, M. 21 G. 3. Page 403 for money, an agreement . between 
to465 | the ſuttler and contraQtor for forage, 

| that the latter ſhall allow the former 
a ſum of money for each ration of 
forage allowed for the whole number 


| a int of horſes, and ſhall retain the forage, 
1. An agent's bill to an azforrey 1n the 1s word; Wills V. Baldwin, M, _ 


M ; 
country may be taxed by the Maſter G. 3. ba - Page 450, 451 


Dixon v. Plant, M. 19 G. 3. 199, ; 
: ee | 5. An officer or ſailor who has agreed 
n. [1], 200, n. 3 Ex parte Y to ſerve on board a letter of ne 


CH; DB. 7 G. 3» - ZOO,n fi . . 
. © fois the as: or certain wages during the voyage, 
2. Payment 0 the agent Tor 2 and a ſhare of all prizes, 1s not en- 


a party, 1s not payment to | ©. | 
zorney of a party, xp" titled to any part of the wages, if 


the party; Tates v. Freckleton, H.| the ſhip 1s taken before ſhe compleat 


21 G. 3. - = 623, 624 "ana 
hs : : ' voyage, although he ſhall haye 
> 3. Burt if the agent in town take | been ſent from the ſhip, before the 


money out of court which the de- | + ne 

ehlanc has paid in under a judge's ts regs hee engage on board a 

order, but irregularly, that ihall bind | —_ taken by her 1n tne courſe of 

the plaintiff, and be a waver of the yy ping Wh, Abernethy v. Landale 

irregularity; Griffiths V. Williams, 6 I; 21 UW. 3, = $39 to 542 
y | . In an action on an agreement to 


4. — 's 4 75 I = % 0. : a dd ] deliver poſſcflion of certain premiſes, 


AGENT. 
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299 | 1n his declaration a poſſeſiory title in 
2. Several owners of different ſhips | himſelf; Luxton v. Robinſin, H. 
having entered into a bond toa| 21G. 3. - = 620,621 
zru/tze, binding themſelves and their | 7. An agreement to pay a ſum of mo- 
aſligns, to indemnify each other, to| ney to the aſſipnees of a bankrip! 
a certam amount, if any of their when his certificate ſhall be allowed, 
ſhips ſhould be loſt, and one of them | whereby a credizor is induced to ſign, 
having fold his ſhip, and ſhe being (although the money to be paid 15 
8 afterwards loſt, the others are not | for the benefit of al! the creditors,) 
":N hable under the bond, unleſs the 15 void under 5 Geo. 2. c. 30. Fl; 
| vendor has fold, together with the Jones v. Barkley, B. R.M. 22 G.3: 
ſhip, his intereſt in the agreement of | 695, N. to 698, N. 
indemnity ; Ayres v. Wilſen, E. 20 | 8. Vide Annuity, No. 3. As- 
G43. - .. > 388, 4380 SIGNEE, No. 8, AsSUMPsSIT, 
3- But, if the vendor had agreed with | No. 19. BiLL of Exchange, No. 5. 
| the vendee to pay him fo much if | Boxy, No. 1, 2. CovenAanT, No. 
the ſhip ſhould be loſt within a given 2, 20, 21. DEeManD, No. 5: 
_ time, and the ſhip had been loſt | Equity, No. 2. OyTion, UsURY, 
within that time, '1t ſhould ſeem that | No. 1, 4. 
the vendor might ſue the others. 
386, n. [17] | ALDERMAN. 


4. Government having contrated to 


if $; Sheriff, No. 2. Tubje to the forfeiture of a ſtipulat- 
: FR ed ſum on failure by either party, 
Wk! | the perſon who was to deliver pol. 
W: AGREEMENT. ſeſſion cannot ſupport an ation for 
Wt | | the forfeiture, although he aver that 
_ 1. An agreement.to accept a bil! of ex- he was ready and willing to deliver 
- "mY —_ change may amount to an aceeprance. | the poſleſſion, &c. without ſhewing 
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. 2, An alderman of London 1s not com- | 


pellable to ſerve the office of cor/?able. 
Page 538 


ALIEN Enemy. 


1, It has been held to be no defence in 
an a&ion On a ranſom bill, (at leait 
on the plea of zoz a//ump/it, ) that the 

laintif is an alien enemy 3 Cornu v. 
Blackburne, E. 21 G. 3. 641 to 649 
+2. Bur that point (No. 1.) was after- 
wards determined otherwiſe ; Fer 
v., Anthon, Cam. Scacc. M. 25 G. 3. 

| | . G50, n. [+132] 

+3. An alien enemy cannot by the 
muincipal law of this country ſue for 
the recovery of a right claimed to be 
acquired by him in attzal war 
Fiſher Ve. Anthon, Cam. Scacc. 
650, n. [+ 132] 


ALLEGATION. 


t. Allegations of fa&ts impertinent to 
the cauſe are /urplyſage, and need 


not be proved. - - | 67. 


2. Such allegations will be ſtruck out, 


upon motion, and cots allowed. 667 
3 Allegations of fats immaterial bat : 


relative to the title of the party, 
though not neceſſary, yet, when in- 
troduced, muſt be proved, other- 
wiſe the plaintiff will be non/aited ; 
Briſtow v. Wright, E. 21 G. 3. 
| 665 to 669, 658, n. 

I 4. But that rule holds only in caſes 
of records, and written contracts. 


659, n. [f138{F} 


ALTERNATIVE. 


Of limitatiens which can only take | 


 effectin the alternative. 504, n. 505,n. 


AMENDMENT. 


i. The name of the attorney in the 
plaintiff's avarrant may be altered fo 
85.79 make it correſpond with that 
mins declaration, atter error brought 


and the variance between the war- | 


Tant and declaration afigned for 
0 IS Richards v. Brown, EF. 19 


of - 114, 115, Sn. [1] 


2. So, a miſtake in the addition in the 
warrant of attorney may be amend- 
ed aiter error brought. Page 115 

. v0, the ſirname of . the attorney. in 
the declaration may be amenged and 
made to correſpond with that in the 
warrant atter error brought. 

| &n. [14 

4. A judgment may be amended: by 
caanging 1t from ** de bonis propriis*? 
to ** de bonts teftatoris fi, Wc.”” after 
error brought. 115, n. [1]. 116, n 

. So, if the judgment do not ſay tha 
tae damages occa/zone detentionis debit? 
vere awarded ex afenſu ſuo, it may 
be amended though that has been 
aſipgned for error. - 116, It: 

. Amendments of omiſſions in matters 
of form may be made after error 
brought. - - - 11G 

(7 7. And even after the record hay 
been ſent back from the Exchequer 
Chamber ; Green v. Bennett, B. R. 
E.-27 G::3. > it6, nh. EF] 

LP 8. There 1s no difference between 
civil and peral afions as to amend- 
ments at common law ; Goff (quz 
tam, Oc.) v. Popprexvell, B. R. M, 
{6 RS, - = 114, n. [F] 

(F 9. But the court will not permit 
the ſums and dates in the declaration 
to be amended in ſuch attions (No. 
8.), as in ations for v/ury, after ths 
time Junited for trying the action 15 
expired. - - 114,n. [8] 

10. A clerical miſtake 1n a return to a 
mandamus may be amended after the 
return has been filed; Rex v. Lyme 
Regis, E190. 3. - 135610137 

11. When there has been a general 
. verdict and entire damazes on leveral 
connts, ſome 'of which are bad, and 
evidence was only given that applied 
to the good counts, the verdict may 
be amended by the Judge's notes, 
avd entered for the plaintitF only on 

| the good counts ; Edges v. Hop- 

kins, EF. 20 G..3. 370 to: 378.” 7305 
731. Taylor v. Write, T. 21 G. 3. 

| 740 


AMOTION. 


Vid: CoxPoRaTION, No. 1, 2, 3, 
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ANCIENT Deme/re. 


Vide TENANT. 


ANCIENT Mil. 


Vide DtciarRatioON, No. 1. 


A. N.N U1:T-Y:; 


r. If an annuity is ſecured by a bond 
and allo by a deed of covenant, 
though the bond has been forfeited 

- Prior to the diſcharge of the grantor 
under an z/olvent af, he ſhall be 
liable to an an on the covenant, 
for payments accruing after the dif- 
charge ; Cotterel v. Heooke, H. 19 
G.. 3: Page 97 to 101 

2. But grantors of annuives diſcharged 
under the n/olvent af of 18 Geo. 3. 


" C. 52. are protected from future | 


payments by $ 30. of that att 100 
3. By an expreſs agreement, the obligee 
of an annuity bond may wawe a for- 
fFeiture for non-payment on the day, 
ſo as to be entitled ro recover future 
cage although the obligor has 
een diſcharged under an 7/olvent 
act, between the time of the for- 
feiture, and the ation brought ; 
Webjter v. Banniſter, E. 20 Geo. 3. 

a 393 tO 397 

4. If an annuity bond has been for- 
feited before a bankruptcy, the an- 
nuity may be valued, and the value 
proved under the commiſſion. 523 
5. If an annuity bond has been forfeited 
by ſlipping the day of payment, the 
debt 1s completely extinguiſhed by 
a bankruptcy and certificate ſubſequent 
to the forfeiture, although the ar- 
rears ſhall have been paid previous 


_ _ to the bankruptcy ; Willie v. Wilkes, ' 


M. 21 Geo. 3 5lg tog24 


6. 2. Whether a bond for ſecuring | 


an annuity is within 4 & 5 Ann. c. 
16. F 12. giving the plea of /olv:! 
poſt diem. 
7. Vide PowER, No. 2. 


APPARITOR. 
1, An apparitor cannot ſue. in the /þ:- 


Z20 to 524 | 


ritual court for his fees ; Pearſon y, 


Campion, E. 21 Geo. 3» Page 629 
| 2. Vide PROHIBITION, No. ;, 
APPEAL: 


1. The 7»/ices are bound to receive an 
appeal from an order of remowal, if 
tendered at the next quarter ſe/ſions, 
although no x07zce of an appeal has 
been given; Rex v. the Juſtices of 
Glouceſterſhire, E. 19 Geo. 3, 191 

. If the pariſh to which a pauper haz 
been removed 1s at ſuch a diſtance 
that there 15 not time to lodge an 
appeal at the quarter /ſe//ions imme- 
diately ſubſequent to the removal, 
the 7u/tices are bound to receive it 
at the ſefſions next enſuing, ſuch be- 
ing the true conſtruction of 14 & 14 | 
Gar.-2.:£: 18.3 Rex V. the Fuſtices 
of the Eaſt Riding of Yorkſhire, E, 
Ig G. 3. - 192 

. No appeal hes from an order of j»/- 
tices for the relief of a pauper ; Rex 
v. North Shields, BH. 20 G. 3. 331 

| 0 33 

4. An appeal hes from the [rs of 
court, 1n matters relative to calls to 
the har, to the 12 Tudges at 9er- 
jeant's Inn; Rex v. Gray's Inn, E. 
20 G. 3. 353t0357, & 357, [5] 

. A judge of appeal from the A4an:- 
ralty juriſdictions in the Plantations 
may certify probable cauſe of {cizure, 
Vide ADMIRALTY, INO. 2. 

. Appeals to the comm//coners of ap- 

 peals from judgments by the conm- 
miſſioners of exci/e, and to the quar- 
ter ſeſſions from judgments by jul- 
tices, in cauſes and proſecutions for 
forfeitures and offences againſt the 
exciſe laws, are ſaved by 1 Geo. 2+ 


© 10'S 3+ 551, 55% | 


W1 


| APPORTIONMENT. 


EY; Apportionment of premium. Vide 
42, 43» 44» 452 


| InsURaNnCE, No. 


f 46, 47. Lo : 
2. Of the produce of prizes taken Df 
Vide PR1- 


AP. 


two or more pravateers. 
VATEER, 


> Midas Oy i. 


APPRENTICE, APPREN- 


TICESHIP. 


1. An apprentice 1s not @/*gnable, nor 
tranſmiſſible to perſonal reprejorta- 
f1VES. a P age 70 71 

2. Settlement by apprentic:thip. Ya? 
SETTLEMENT, NO. 2, 4. 

3. Vide COVENANT, NO. ll, 


ARBITRARY Pine. 


.* /3* Cw 
Vide Fint® cn admiſſion, Go 


ARREST. 


Vide Action, No. 5, 8. Peact- 
Officer, PRACTICE, No. 8. + 
Bail. 


ARTILLERY. 


Horſes employed in drawing the arti!- 


lery are billetable under the 2772) 


at, whether they belong to the 
:dzance or are furniſhed for the {er- 
vice by contratt; Read V. Ilar, 
7.20 G.'3. 422 tO 426 


ASPORTAVIT. 
"ide CosTs, No. 19. 


\SSIGNEE, ASSIGNOR, 
ASSIGNMENT. 


1, An aſſignee of a bankrapi, a dewi/co, 
and a perſonal repreſentative, ave al- 
liznecs in law to the purpoſe of De- 
nz liable to ations on a coverant 
for rent in a /ca/e to the bankrupt's 
deviſer or inteſtate. - 184 


2, 2y, If the transfer to them 1s an 


alignment which will occaſion a for- 
feiture under a provito not to aliipn, 
84; Deun v. Steggs, #21 
124, n. [20 
j Alaſe may be aligned to a feme 
vert, and 1s good unleſs the -/- 
bond diſagree ; Barrfather v. For- 
_— 1 10.3%... :.. 5 4.52 
+ If a term is afligned by way of 
mortgage, with a clauſe of redemp- | 


You, II. 


{ 
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) tion, the leſſor cannot declare againſt 


the mortgagee in covenant as aflignce 
_ of all the eftate, right, title, inte- 
reſt, Wc. of the m:rtgager, even af 
ter the mortgage has been forfeited, 
unleſs the mortgagee has taken ac- 
inal pojeron 3; Egica v. Facgaes, M. 
21 G;:3« - Page 455 to 401 

5. But, under an abjo/ute aliignment of 
a terin, the aflisnee may be ſued on 
the covenants, before he has taken 
etual proffejim ; Walker v. Reeves, 
B. Re M;22 G3: 461, i. [1]; to 

403, Nn. 

0. An aſſignee takes the thing aflien- 
cd {ſubject to all the equzry to which 
tic original party was fubje&t. 636 

7. Difference between an wnder-leaſe 
and an aſignment. Yide LeasE, 
No. 5, 8, 10. 

8. The aflignee of a term, declared 
againſt as ſuch, 1s not liable for rent 
accruing after he has aſſigned over, 
though it be ſtated that the leffor 
was a party executing the afhign- 
ment, and &preed, thercby, that the 
term, ' which was determinable at 
his 6þtn, ſhould he abtolute 3 Chan- 
clior v. Poole, T.z1 G. 3. 764 to 

797 
+ AS91242 E. 
+ The authority of the 72:4g25 at. N77 


Prius 15 by the commuliion ot ai- 
ſize, - - 795 


ASSUMPSIT. 


I. Jigebitatus afſumpfit will lie on the 
judgement of a toreign court without de- 
claring vpon or proving the grounds 
2nd cauſe of action on which the juds- 
ment weat ; Crawferd ve. Whiutal, 
EK BA3 G34 44-45 $+:o 
Plaiſtow v. Yan Uxem, Cam. Sac. 
7..18-6:.3- - 83: 
'2. 4//ampf#t 18 a proper form of action 
atthouga there has been an expre/; 
avarranty 3 Stuart Ve Wilkins, NM. 

-* 19 Ge.'3+ I 18 to zr 
3. And although the avarranty 1s of 
ſomething pait or then exiſting. 18 


tO 21 
B b 4. Afarpfit 
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4. Aſſumpft for money had and receiv- 
ed will not he when the money has 
been paid on a cortraoit which the 
oiher party contends to be {itl open ; 
Iefton ve. Dewwnes, M. 19 G. 3. 

Hh, 23, 24, & N. 

&. Indebitatus afſimn}fir Nes upon an or- 
der to pay money made under the 
authority of an a# Faritament 3 
Rann v. Green, B. R. 17 G. 3. 10, 
N. 402, 403, & Nn. Gal, Breoeeoa V. 
Bulicn, E. 20 G. 3. 407 tO 410 

6. A4/jumpfit for Money had and re- 
ceived will he, 11 2. having obtain- 
ed poſſeſſion of gooits entruſted to | 

B. by C. to be ſold at a fixed price, 
reful es elther to return them to 2Þ. 
or to pay the fixed price, and B. 

eing threatened with an ation by | 
C. pays him the price for 4. ſhall | 
be pre/umed to have ſold the goods ; 
Longchamp v. Kenny, E. 19 G. 3. 
137 tO 139 

7. But, in ſuch a caſe (No. 6.) the 
plaintuir muſt have priven the de- 
fendant notice-of the nature of his 
demand, becauſe a party ihall not 
be permuted to avail himlelt of the 
generality of a declaration for money 
had and received, to ſurprize the 
defendant. 138 

8. 2u, If offamnt/it for money laid out 
and expendea would he in the above 
cale (No. 6.) 138, 139! 

ge. Aguingfit wu LC againſt the aſſig- 
nees of a baxtrupt for a creator's 
ſhare under an order of the commiſ- 


— — - w—_— 


feeners for a arvidend 3 Brown v. 
Bullen, E, 20 G. 3. 407 to 410 


If the declaration Contain a count 
oa a ſpecial agreement, ard allo ge- 
neral counts, though the plaintiff fail 
In proving the ſpecial agreement, he 
may £0 into ewzdence 0 tne general 
counts ; Payne v, Bacomb, £. 20 
G3 65 l 

11. 2Zſump/it will lie for a fne aſſeſled 
ON Adios tO a copyhold eflate. 728 
"Make (4 

12. In ſuch a# (No. 11.) you maſt 
__ - prove that the ſum laid to have been 
aſteiſed, does not exceed two years 


value of the eſtate, (wide FiNE on} 


admiſſion, &© c. No. 1 


I.) becauſe vor 


— 


cannot recover a leſs tum than that 


A 


. 


Pars T7421 


laid 19 the declaration. 77 
n. [4], 732,n, 
13. On. Whether, 1 in ſach aciion (6, 
11.) you may declare that two year: 
value was affeſied as a reaſeng}! 
fine, without ſpecifying a particular 
lum. 731, . 732, 
T 14: The declaration in ſuch ok 
(No. 11.) may Rate generally, tt; 
the defendant was indebted to ti; 
plaintuF in ſuch a ſam, (wis. tle 
amount of all the fres due,) for rex. 
ſonable fines due and payable t9 
him ; Whitehead v. Hunt, B. R. ti, 
24 G. 3 {7/3 Ds [+ 15 5] 
(> I5. v0, a mand nd 7ebi TOUS (js 
fanpfet will lie for zo/l5. 728, n. [4] 
i6. In afump/it on a policy of infuraicc, 
as for a total los, an averove 1; 
may be recovered. 732, n. & n, (4) 


y 


17. Vide BILL of Exchange, No. 29, 
.CONSIBERATION. RaANSO3:, do, 


I, 


T1TLE, No. 4. 


ASSURANCE, ASSURED, 
ASSURER. 


Vide INSURANCE. 


pe AP? 


+ 1. Under the words, & At and from 
« Tamaica,”” na pulicy of Inſurance 
the ſhip is proteQed, (till her QJoparte 


ry / ing al 
ure on her voyapge,) in ging al 


a £== a+ cas £.. - 


round the land. - 3-0, 
+2 Lit. It. « all my cſtate ack'q 2 
« piace,”?.are evords, in a 21/7], d2e 


f? 


{criptive of local ſituation c iy, 01.00 
a fee feriple intereſt, 434 
3. Peu,If; there-1s any differznce d 

that reſpec between the words © at 


and «£ In. 22 434 


Yi woo MM om. ed HY 7.7 


oa 
* MP3 bj poo 


ATT ACHMENT. 


1. Attachment of money in the 
ens, Vide BANKRUPT, NG. 19: 

'Ihe cuſtom of * foreign attachment in 

* cty cf London has been cortified] 

by the Recorder. 379 390 

+ 3. And therefore the court neue La 

notice of it, 334 

4. The form of proceeding 00 3/7 

reign attachment, 303 

5. In what caſes the proceeding 7 acai 


a fperiff atter he has gone ons 
(41 


\ 
Ile 


vihce ſhall be by attachment, and 
when by diftringas. Page 404 
6. Vide PRACTICE, No. 9. SHERIFF, 
No. 4, 5- WIiTNEsS, No. 3. 


ATTORNEY. 


y. If an attorney has been ftruck off 
the ro/l, (though ar his own requecit,) 
and called 'to the Gar, the court 
would not permit him to be put cn 
the roll again ; at leaſt not unicts he 
has been di/borred upon application 
for that purpole to the Jun of Court 
wacre he was called ; Ex partie Ce!-, 
4 I9 G. 3. 8 TH 
. The court will lay an atto! ney 
gr has been ſtrack off the ro! ar 
his own inſtance, and apphes to be 
reſtored, under the terms of taking 
no advantage of his privilege in an y 
action then depending. - 114, n. 
[1 49] 
3. Aaarrant of attorney may be cn- 
tered at any time, perderre lite. 115 
4. If an attorney's ' bill: has been de- 
livered a month and not referred for 
taxation, the defendant, (in an ac- 
tion brought upon 1t,) ſhali not be 
permitted to queſtion the reaiynavle- 


before the ſheriit; Will:ams v. Frith, 
T. 19 Geo. 3. 198. Hooper v. Till, 
Ig G. 3. - 133, 199 
. It is not neceſſary that an 2ttor- 
ney's bill ſhould have been deliver- 
ed a month, to entitle him to /2* 3t 
oft in an action brought again him, 
It beiag /e0þ Ficcent far 1 tat purpoſe, oi 
It has: been delivered long enough 
to have been taxed. 199, i. [#63] 
6. If part of an attorney's bill 1s tor 
buſineſs done in court, and the reſt 
for conveyarcing or parhamentary 
buſineſs, the Aafter has power to 
tax the whole. - 
7. But not if ' the whole 1s for convey - 

ancing, Wc, - I99,n. [1] 
v. A party cannot change 13 attorney 
without the leave of the court ; Aac- 
pherſon v. Reriſon, T. 19 G. 3. 217 
9. An attorney has a /7ez on his client?s 
deeds, papers, or money, for his 
bill, - 104, 105, 238 


neis of the tems at Ni/s Pris, nor | 


I99,n.{1] 
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10. And may obtain an order to ftop 
his client from receiving money re- 
cover?d in a ſuit in' which he” was 
employed for lim, ul his bill is 

_ paid. - Pare IT 

11. 27, If he pive zotzre to the otke 
party not to pay the money over to 
his client, beca! ate ne has no other 
eval Fe for his bill, whether he cafh 
recover againtt ſuci other party, if he 

25 the mone V OVEr aiter the notice. 
| 33, 239 

12. Unleſs ſuch notice 15 given, t the par- 
ties may rn. gd woad the debt and 
coſts, and the plaintizt releaſe the 
aefendant;, without the intervention 
of the plaiatifF's attorney, who in 
ſuch caſe will have no remedy for 
his bill again{ the defendant ; Jeb 
V. Hole, M.'20 G. 5 T 233, 239 

13. An attoiney cannot be jued by 
or:ginal ; Comerford v. Price, HH. 20 
(7.3; - 312 to 314 

+14. But if he 1s, he 1s not entitled to 
be diſcharged on lerving the ſheriff 

with a writ of privilege, but muſt 
Mind his privilege 1n abacement. 314, 

| n. [+ 85] 

The juriſdiction of the county court 

of AMidlejex, does not extend to at- 
torneyss; Wilt, tare Ve Liszd, £. 20 
G3. - - 381, 382 
+16. Ard a defendant who refides 
within the jurifcicaon of that court; 
15 not entitled to the bencat of the 
ſtature: of "23G: 26 c-.53 of the 
plamntut 15. an atto! ag A fry V. 
Fordan; B.ReT. 2 25 G: 43; 352, 

| + 97] 
(E177 of” 


"17, Dat #-e-;; i1:1/liJion of the 


confeien CE 90 I ot iminſier dues extend 
to attoraeys. - 21 
18. Ai aitorney cannot be £77, 466, 


n. 1] 


attorney 3 Beulrgre ve FVautrin, B, 
R:C-38G: $; 467, ne 
IF 20. But, in a criminal catc, the 
attorney for the d?fendant may be 
his bail *' Rex Vv. Bouvet, 407, IN. 
[EF] 

. An attorney cannot bi leſſee in 2n 
"cm it. 469.n. [1], 467, n. 
22. And 1s not compeliable to ierve as 


cinſiable. - -. "#8 
Bb 2 23. Payment 


19. Nor the cert to the deferdaunt's. 
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A Table of the Principal Matters. 


23. Payment .to the attorney 1s pay- 
ment to the principal. Page 624 

24. Vide AGENT. AMENDMENT, 
No. 1, 2, 3+ 


ATTORNEA Y Gereral. 


ATTORNMENT. 


\ : 
1. Attornment 1s not neceſiary 1 any 
caſe ſince the itature of 4 An. c. 10. 
0 Eg - 


2. Vide PLEADING, No. 9, 9. 


AVERAGE Ls. 


Fide INSURANCE, No. 10, 12, 20, | 


$2 3.3 


AVERMENT. 


1. Averment of fats. Fide ALLE- 
GATION. 


2. The concluſion of a plea by averment | 


or wverificaiion., Vide VERIFICA- 
TION, | 


A:-N.O W-A N-T. 
Fide CosTs, No. 14, I5. 


A-Y.O W:RY; 
Vide PLEADING, No.9. 


B. 

B A'EL: 

1./FHE bail will be diſcharoed, upon 
T motion, if the defendant become 

a peer pending the aCtion ; Trinder 
V- Shirley, M. ig G. 3. 45 

2. It notice of ;#/?;jication has been given 
by a new attorney, not allowed by 


the court, the bail will not be per- 
mitted to juitify z Macpherſon v. 


282, 203 


3. Bail to the a&#ion are not liable hes 
yond the ſum {worn to, and the coſt, 
Whatever the amount of the aamage' 
recovered may be 3 Fackſon v. Hay. 
fell, H. 20 G. 3. - Page 339 
(57 4. But bail to the fherif7 are liable 
to the extent of the penalty in the 
bail-bend, to fatisfy the full debt and 
coils, although by 12 Geo. 1. c, 29, 
the bond cannot be taken in a pe. 
nalty of more than double the {um 
{worn to; Mzzchell v. Gibbons, C.B, 
B17. 29 G. 3. - 330, n. [5] 
{7 5. To the ſheriff on an attachment 
for not bringing 1n the body, is 1i- 
able to the whole debt and cofts; 
Foawlis v. Mackintoſh, C. B. E. 29 
BE IR. 330, n. [{F] 
6. In debt on a bond conditioned for 
an indemnification, Tc. the defend- 
| _ ant ought not to be held to bail for 
the penalty, but only for the amount 
of the damages incurred 5; Kirk v, 
Strickland, M. 21 Geo. 3. 449, 450 
7. The court will never go into the 
merits 0n a motion to diſcharge a 
party on filing common 6bai!, but will 
take the fat as iworn to in the vf- 
fidawit to hold to bail. 450 

| 8. The keeper of a priſon cannot be 
bail ; Huwkins v. Magnall, M, 213 


| G.-3. - - 466 


'9. Nor an attorvey. = 466, 467 
to. Nor the clerk to the detendant's 
attorney ; Boulogne v. Vautrin, B.R. 
#18 073. - 467, 2. 
[> 11. But, in a criminal caſe, the 
defendant's attcrney may be his bail; 
Rex v. Bowes. © 467, n. [5] 
' 12.But if a perſon diſqualified from þe- 
ing bazl (No. 6, 7, 8.) 1s put in, and 
not excepted to, the plaintiff cannot 
proceed on the bail-bord as if no 
| bail had been put in; Thomyor 
Roubell, B. R. E. 22 G. 3. 
| 0 407, 0. 
13. The proper form of a replicatio 
to a ſcire facias againſt bail. /:? 
VERIFICATION, No. 1. 
IF 14. Vide AFFIDAVIT. 


> BAIL in Error. 
F Vide INTER 33T of Money, No. 5: 


Rorijon, T. 19 G. 3, 217 |. 


#3 


BALLIE?, 


BAILTFE. 


Vide SHERIFF, 


(pF Vide Usurry, No. 9. | 


SANKARUPT.. | 


1. Though a prior commiſſion has been 
ſuperieded by conſent, a certificote 
under a ſecond bankruptcy dovs not 
protect future effects, unleis the 
bankrupt pay 15s. In the pound 
under the ſecond commiſlion ; 7 ver - 
ton V. Dallas, M. 19 G. 3. Page 46 
9.49 
+2. If a trader draw a 6! of exchange, 
. which 1s afterwards proteſted tor 
non-acceptance, and become a bank- 
rupt before the returs of the bill, 
the: debt 1s diſcharged by the bank - 
ruptcy (and certificate). 55,n. [28] 
3. An afignment, by deed, of a leale, 
part of a bankrupt's eſtate, in con- 
templation of a bankruptcy, 1s itſelf 
an act of bankruptcy ; Devon v. Watts, 
H. I9 G. 3. - 86 to 89 
4. So 15 an aſſignment of a// a trader's 
ſtock, though only by way of /ecu 
rity, and for valuable te 


: 
97 


c. So, though ſuch aſſignment (No. 
4.) 1s only of oze third of his ftock. 
S7 
6. A parole aſſignment of WY fart of | 
a trader's ſtock, and though by way : 
of ſecurity, if done in contemplation 
of a bankruptcy, 1s vo:d. 87 
+7. If a trader, owner of a copyhold 
houſe worth 4007. and perſonal eſ- 
tate worth upwards of 800 /. having 
borrowed 2007. on a juint bond of 
himſelf and {.— execute a deed pur- 
porting to be intended as an indem- 
nity to 4. and thereby, 1. covenant 
to ſurrender the houſe three months 
after' the date thereof, to the uſe of 
A, and his executors for 500 years 
and, 2, bargain and {cli to 2. all his 
houſehold furniture and effects enu-_ 
meratedin a {chedule,anl all other his. 


_— 


_Y 


perlonal eftare, the ſa13 aced to be 
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void if the 2007. and intereſt ſhould 
be paid waen due by the bond, viz. 
{1x montins afterwards, and forinal 
poltction of the perional eftate 1s 
given by the delivery of a filver 
ſpoon in the name of the whole, _ 
this 18 an ad v of baukruptcy ander I 
Jas Ine IS. Y 2-5 alichough tuch 
trader {houla be 1n tull creaic at the 
time and fo continue for three years 
aiterwards, and although 1t do not 
appear whether he was Or was not 
then indebted in avy farther ſum 
than the 200/. and 1007. to the pe- 
tioning creditor 3 Hoſr!ls v. Simp- 
fon, B. R. i. 24. OG: 3s Page 39s 
n. [+29jt093, [ft] 
+ 8. A trader may be olvent withyut 
being a bankrupt. g92,n.{+] 
+9. And a trader may be a bankrupt 
though /olvert. = 92,n. [+] 
to. A demand againft a bankrupt can- 
not be /et off in an ation by his 
aſignees, for rover and Converſion, 
ſubſequent to the bankruptcy, of 
eftects belonging to the bankrupt 
eſtate; W/iliins ve. Carmichacl, H. 
tg G. 3. - LOI tC 10G 
n 11. A demand in zrover, if for a ht- 
quidated ainount, may be proved 
under a commilſron of bankruptcy. 
168,n. [+] 
12. On a general p/ca of bankrupicy 
under 5 G: a. 6, 30. to an action on 
a beyd, the plaintu may give in evi- 
d:ace the condition, (without having 
{et it out on the record,) to ihew 
that the ation 1s not barred by the 
certificate; Aljop w. Price, E. 19 
(. 3. - 100 t0 165 
. Where a 4:24 condinoned for the 
repayment of a ſum of money, by 


a principal and Surety, has not been - 


forfeited will after the bankruptcy of 
tae furety, the Jeb? cannot be proved 
under his commilſica, and therefore he 
may be ſued upon 1t notwithitands 
ing his cerzicate, the debt as to him 
beins contingent, and not within 
7 Gd. 1c 31.; Aljop v. Price, £. 
19 G. 3. - 100 to 165 
+14. And if 4. at the inftance of 2 


trader, accepts a bill payable 2 to ex 
order, not having any effects of t!: 
trader in his hands, and the He pot 


Bb 3 


becomes 
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becomes a bankrupt before the bil! 
becomes Que, and A. pays i when 
due to an zndorjec, 1t 15 not a debt 
againſt the trader till aCtuaity paid, 
and therefore 1s not diſcharged by 
his certificate ; Hejeurſon v. Wwod: 


bridge,  B.'R._ M: 24 G.:3, 


Page boars n. |T 65] 
Cr 15. $9, if a FL tncipal and feiiety 


Joln 11 a bend for the payment of 
money by initzlments, and the priz- 
cipal give the other, by way of 
counter-ſecurity, a bend condition- 
ed for the payment of the amount 
of the inſtalments, on a day pre- 
vious to that on winch the frit mm- 
Kalment 1s to be payable, and the 
rizcipal becomes a bankrupt en a 
day iubſequent to that 1n Ge cond1- 
tion of his bond to the /: wrety, though 
Previous to tnat on whi 74 the fir 
mi{alment 15 payable, and after the 
bankruptcy the ſurety pays the 1n- 
ttaiments, he may prove the debt 
under tne commiſſion, and cannot 
ſue the principal aifter he obtains his 
certificate ; Toufſaint v. Martinnant, 
B. R. M. '23 (7.3. 168, n. Geng _ 
(> 16. And the ſame rule holds where 
a counter-bond 1s given, though the 
princizal become a bankrupt pre- 
vious to the day of payment in ſuch 
counter-bond, and betore the /arcty 
has been called upon to pay the ori- 
gina 6 he -g Martin v. Court, B. R. 
TY. 23G. 3 - 108, n. [15] 
+17: If a trader underwrite a pelicy of 
inſurance On a life, and afterwards, 
ard betore the loſs by the death of 
the party, vecome a bankrupt, the 
demand 1s Qticharged by his certl- 
ficate,. under -19 G.'2,:c. 32.2.5 
Cox v. Lictard, B. R. H. 24 G. 3. 
100, n. [+55], 160, n. [+] 
+18. If 4. give his promiſſory note to 
a trader, aud aiſo an ordnance de- 
benture as a collateral tecurity, and 
the trader pledge the debenture, and 
the 10:e, being indorſed by him, 1s 
paid by, 4. when due, and aiter- 
wards the trader becomes a bank- 


rupt, and then 4. redeems the de-_ 


benture and brings an action againſt 
the bankrapt for what he pay's tor 
ſuch redemption, the bankrupt's cer- 


tificate may be pleaded in bar to the 
action 3 opnſen v. Spilicr, B. R, H, 
24 G. 3. Page 1075n.[ +], 168, [+] 
I9. Bonds payable at a future day, are 
within 7. Geo. 1. c. 31. though no 
given tor goods fold by a trader, 
165, n. [9] 
20. Debts, which at the ans of the 
bankruptcy may never become due, 
(and which are not within 19 Geo, 2, 
c. 32.) cannot be proved under the 
commiſſion, and therefore are not dil. 
charged by the certificate. 165, n, 
21. Money owing out of Zglox?, (a; 
in the Piet atovvs; }-to a bankrupt, 
may be attached by the law of the 
place, aiter the bankruptcy, for 2 
debt due before it ; Le Chevalicy y, 
x pw 7 Þ I 9 G. 170, 71 
22: nu, If a:ba ankrupt after his certi. 
ficate pay intereſt on a 45nd condi- 
tioned for tie repayment of money 
granted before the bankruptcy, whe- 
ther this will amount to a new wi 
tract for the principal in the bord, 
ſo as to make him hable. 192 
23. When the pendoning creditors 
dcbt 15 by bend, 1t 15 not tuffcicnt in 
an aQion by the aLign ces for the; 
to prove an ackrowici ont of ho 
debt by the ba InNKrupt, but the y muſt 
produce the ubjeri thing witli; 0 
prove the execution of the bond; 
Avobit v. Plumte, T. 19 G.:3.- 230, 
I ? 217 
24. If ſome of the har krupt's credits 
are induced, by money, to 11gn tne 
certificate, though the bankrun: does 
not kaow of it at the time of their 
ſigning, nor even when he makes 
the neccſiary a zdawit in order to 
obtain the aOWance by tie Chan- 
cellor, yet, if he knows it before 
the actual allowance, tic cer: £4 cate 1 
void ; RoLfen V..Calze, 7:19 Gb: 4 
| :10 241 
o2-:.1f money 1s given without tis 
banl: rupt” s privity, to induce cred 
to ſign, in order to deprive hn co 
the effect of his certificate, a. d fulits 
cient in number and value have 192 
ed, excluſive of thoſe who have 
_ taken money, the certificate hall 5e 
valid, os . 230 
26, bill 


A Table of the 


a6. Bat if, in ſuch caſe (No. 23.) the 
neceiſary number and vaiue 15 not 
comyletz exclufve of thoſe wio have 
taken money, 1t 15 word, LHage 230 
27. The depoſitions of the a7 of bank- 
ruptcy, when recorded aCccoruing to 
Geo. 2. 30. $þ 41: {or copics 
thereof,) are cvidence Im an action 
at law, to prove tne prece/e 74ne of 
the act of bankruptcy, it tack time 
is ſpecified in them ; Jar/on ve Wi7n- 
ſen, M. 20 Geo. 3. 257 to 260 
28, An inaccuracy 19 5 Geo. 2. c. 3O. 
relative to the metaod of attctting 
the record of proceedings betore 
commiſſioners of bankrapt. 258, n. 
[1] 
29. A debt contratted before the party 
entered 1nto trade may be the ground 
of a petition for a commiy/icn of bank. 
ruptcy ; Butcher v. £afio, A. 20 
G3» go 295, Sn. (5) 
o. If a trader executz a 1 of jale of 
all his tock and effects to pay cer- 
tain creditors, the overplus, 1f any, 


: to be accounted for to himfelf, this, 
. x 15 an act of ventriptcy; butcher V. 
), Eafto, 54. 20 G. 3. 295 to 297 
A 31. If a bankrupt, afier ne has ob- 
< tained his cert7ficate, and who trades 
is again for himſelf, 1s left for ſeveral 
\ſ years in poſlefiion of his houte, 
D houſehold $OOGS and furniture, ny 
15 order to aiit in ſettling the affatrs 
6, of tie bankrupt eſtate, the athgnees 
47 repeatedly ſtating the geods, Sc. In 
W tnerr accounts with the cred77ors, As 
ho part of the cftate, ſuch poilcihon 
02s does not fall within 21 Zac. 1. c. 19. 
Ver { 11, ſoas to veſt the goods in &/ 
leg fignces under 2 new commiſſion 53 Wal- 
1q ker v. Burnell, H. 20 G. 3. 317 to 
ale 3-0 
fore 2. Afumpfit will he for a creator's 
1 Mare under an order for a dividend ;: 
"4 Brown v. Bullen, E. 20 G. 3. 407 
231 : tO 410 
he 33- And 1n ſuch ation (No. 30.) the 
Hors proceedings under the co:2m!/ron are 
1 &f _ conclufive evidence of the debt ; 
ns | Brown v. Bullea, E. 20 G. 3. 407 
(1s | | to 410 
O . 
Have 34, And the afignees catinot, in ſuch 
11 be ation (No, 30.) /et off a debt due 


to the bankrupt cttate by the plain- 


Principal Matters, 


tiff; Brown v. Bullen, E: 20 GC. 3. 
Pape 407 tO 410 
35. If a creditor has taken maney for 
lIignng a bankrupt's certificate, it 
ſhajl be recovered back in an a4inr 
fer money had and received, becauſe 
oi the oppreſſion, and that there is 
not par delickum; 472. Smith y, 
4 romiey, No © fs: Ld Mansfield, 
E. 1G. 3. 696 to 698, n. & 
| n. (5) 
36. An agreement to pay money to the 
aſignees of a bankrupt on his certz- 
ficate being allowed, thoush for the 
benetit of a// the credirers, 18. woid 
under 5 Ceo. 2. c. 30. 11.; Jones 
v. Barkley, B. R. M. 22 G. 3. 095, 
n. [3], to 698, n, 
37. Bankruptcy 1s no //:4 in bar to an 
action of treſpaſs for me/ne profits, 
becauſe the damages are uicertain z 
Goodtitle v. Nerth; H. 21 G. 2: 
== at 2 +7 "BOSs Fug 
CF 38. But waere a demand, though 
ſounding 1n damages, 15 fuch as can 
be Itquidated and aſcertained, with- 


bs; 
_ 


a devt tat may be proved ; Utterſor 
v. Fernin, B. R. H. 30 G. 3. 5345 


n. {CF 1.] 
No...1.' LEASE; Nos IF, OCOT=- 


LAND. 


BAR 


Trial at bar. Fids Trrazon, No. I; 
Trial, No.6, 7. | 


> BARBADOES. 


(FF Yide JAMAilCa, No. 2. 


BARGAIN and Sak. 


Vide EVviDENCE, No. 5. 


B-AR:O:N. 


Vide HUSBAXD. 


BARRISTER. 


1. A barriſter cannot be admitted an 

attorney ; Ex parge Cole, E. 19 G. 3. 
| 114 
Bb 4 2A 


oat the intervention of a jury, it 1s 


39. Fide Exciset, No. 1, ExTENT, 
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2. A mandamus will not lie to compel | 
the admiſſion to the degree of bar- 
riſter; Rex v. Gray's Inn, E. 20 
G. 3. - , Page 353 to 357 

2. The only remedy in caſe of an ar- 
bitrary refuſal by the 17 of Court to 
which the party belongs, is by appeal 
to the 12 Judges; Rex v. Gray's 
Inn, E. 20 G. 3. 353zto :t 


BASTARD. 


1. A baſtard living with its mother 
for nurture at the place of her /e- 
element muſt be maintained by its own 
pariſh, and not by the mother's; 
Simpjon v. Fohnjon, M. 19 G. 3. 

to 

2. When a baſtard dies znteftate ho 
King takes his efte&ts ſubject to his 
debts. - 548 

3- An original order of bafſtardy may 
be made at the 2uarter Seions 5 Rex 
V. Greaves, Bs 2 21 G.-3. 032, 033, 
| &n. [2] 

4. An eral of baſtardy, ſtating, 
* whereas it hath appeared to us, 
« &c.” without an expreſs adjudica- 
tion,” that the perſon charged 1s the 
putative father, 1s woid; Rex v. 
Pitts, EK, 21G. 3+ 662 to 664. 

[> 5. An aQtion will he on a baſtardy 
bond, at the ſuit of pariſh officers, 
who have advanced money for the 
baſtard, if ſettled in their pariſh, 
. though no crder for that purpole has 
been made upon them ; Hays v. 
Broeat, C. B, £. 29 G.3.-::0;n- 


(7) 


'B 4 LF 
+ 1, Where there is no Jbecial mono- 


randums the bill, by fiction, 1s heid 
to be of the firlt day of the term, 
02,n. [+ 30} 

+ 2. The bull, not the /az7taz, 15, in ge - 
neral, conſidered as tne commence - 
ent of the ſuit in B. R. 62,n. & 
[+ 39] 
+ 3. But where one of the fatutes of 
[imitations 1s pleaged, the plaintiff 
may reply a latitat {fied out of the 
preceding term, and the defendant 
may rejoin, that the latitat was not, 


in tact, ſucd out tall the vacation after | + 4: Nor although the payee in __ 


ſuch preceding term, and after the ey. 
piration of the time limited for bring. 
ing the atiton. Pape 62, n. [+30] 
+ 4. So, if the defendant plead a fender 
before the exhibiting of the bi!l, 226 
the plaintif reply a latitat previous 
to the tender, tne defendant may 
rejoin that there was no cauſe of 
action when the /atitat iſſued. 62, 


n. [+ 30] 


| +5. bo, If there 1s no /pecial memoran. 


" dam, and the cauſe of action aroſe 
after the firſt day of the term, a 
lJatitat ſued out after the firtt day 
may be. given in evidence to ſhe 
that the commencement: of the ſuit 
was ſubſequent to the cauſe of ac- 

tion; Pugh v. Martin, B.- R; H. 
24 G. 3. - 62, n. [+30] 

6. An attorney muſt be ſued by bill; 
Comerford v. Price, H. 20 G, 4, 

212 tO Jl4 

7. A bill againſt an attorney may be 
filed 1n vacation to fave the ſtatute of 
limitations; Lane v. Wheat, B. R, 
M.-23:G. 3. 313, --[484}; 314; 

n. [4] 


+ BILL of Cops. 


+ Fide ATTORNEY, No. 4, 5,6, 7 
9, 1O, 11, 12. 


B ELTI;: of Exchange. 


1: 1f-a bill of exchange 3 15 not accepitd, 
an action wall immediately le againf 
the darazver, before the time when it 
is made payable ; Milford v. Major, 
Wi TP ; 55 

. Notning but an expreſs declaration 

of the holder will diſchar ve the ac- 
a9” 7H ; Dingwall v. Dunſtar, M. 20 

4 247 tO 250 

+3: "Though the payee receives pat 
of the money from the drawer when 
the bill becomes due, and takes at 
undertaking from him indorſed on 
the bill, by which the drawer pro- 
miſes to pay the remainder at a fu- 
ture time, that does not diſcharge 
the acceptor; Ellis v. Galinde, B. þ, 
M. 24 G. 3. 250, n. [#71] 


Caig 


wo 


is 4 


years to elapſe before he ſue the ac- 
ceptor 3 Ellis V. Gatliado, B. R. M. 
24 G. 3» Page 250,n. [+71] 
-. A bill of exchange given for money 
won at play is wvo:d even in the 
" hands of an zrdorſee for walable 
conſideration without n9tice, 247; 
n. [1], 636, 741 to 744, 
6. An agreement to accept may amount 
to an acceptance. - 299 
7. Such agreement (No. 6.) may be to 
expreſſed as to put an 72dor/ze in a 
better ſituation than the drawer. 299 
$, An agreement to accept on certain 
conditions is diſcharged if the con- 
ditions are not complied with 3 Ma- 
ſon v. Hunt, M. 20 G. 3. 297 to 
$2 300 
g. If there is a virtual acceptance n 
conſideration that goods ſhall be con- 
ſigned to the accepror to anſwer the 
bill, together with a polzcy on them, 
the holder of the bill, by taking to the 
goods and ſelling them himlelt, dil- 
charges the acceptor; Major v. 
Hunt, M. 20 G. 3. 297 to 300 


bills of exchange 18 good, (as well as 
of fereign,) notwithitanding 9 & 10 
I. 3. c. 17. $1. and 3 & 4 Ann. 
c.9. F$ 5.3 Lumley v. Palmer, B.R. 
M::$ G..2. 
11. An attorney ſued by original on a 
' bill of exchange, and declared a- 
gainit as having accepted it accord- 
ing to. the cuſtom of merchants, may 
flead his privilege in abatement ; 
Comerford v. Price, H. 20 G.3. 312 
to 314 

12. A bill of exchange given upon an 
uſurious contra 18 woid in the hands 
of an zirdorſee, though for valuable 
confideration, and without zo!ice of 
the zury 3 . Lowe v. Waller, 7. 21 
G. 3. ls 739 tO 744 
13: An 7izdor/ſement written on a blank 


of exchange or prem:fory note, will 
bind the 7ndor/ſor for any ſum and 
time of payment which the perſon 
to whom he entruſts the note fo in- 


Laig flaffe, M, ZI G. 3. 514t0 516, 
Ce Ts io, | &n. [1] 


| 


[F 10. The parole acceptance of inland | 


A Table of the Principal Matte vs. 
caſe (No. 3.) ſhould ſuffer leveral | 


299, n. [oF] | 


note or check in the form of a bill | 


dorſed ſhall inſert in it ; Rugell v.| 


| 


14. And the holder may declare againſt 


iuch an indor/or, as indorſor of a bill 
of exchange or promiſſory note ; Ruſ- 
ſell v. Lang ſiafe, M. 21 G. 3« 

Page 514 to 516 
15. What ſhall be reaſonable xozice to 
the zador/or of non-payment by the 
acceptor Of a bill of exchange, or 
drawer of a promiſſory note, is tor the 

decition of the 7ury. ENS 1 
16. A bill of exchange, with a blank 
indorſement, beg frolen and negoci- 
ated, an innocent indorſee for va- 
luable conſideration ſhall recover upon 
it againſt the drawer; Peacock v. 
Rhodes, E. 21 G. 3. 033 to 636 
17. So, the innocent holder of a forged 
bill of exchange for which he has 
given valuavle conſideration, ſhall re- 
cover againtt t}.* accrpzor who ac- 
cepted it not knowing of the forgery. 

6 
18. A bill of exchange being Fag.C. 
by 4. on B. payable to C. or or- 
der, and zrdcrſed by C. in theſe 
words, * the within muſt be credited 
to D. value in account,”” and D. 
being indebted to B. and the bill 
ſent to B. and accepted by tim, and 
he having given OD. rotice that he 
had received it and placed it to D.'s 
- account, this 1s ſuch a ſpecial in- 
dorſement as reſtrains the negotiabi- 
liiy of the bill ; 4acher v. the Bank 
of Enzland, E. 21 G. 3. 637 to 641 
19. And if afterwards a forged indorſe- 
ment, purporting to be by D. to pay 
to #. or order, 1s written upon ſuch 
bill (No. 17.) and the bill diſcount- 
ed, the perſon Giſcounting it ſhalf 
ſtand to the loſs ; Archer v. the Bank 
of England, E. 21 G. ; 037 to 641 
20. And if an agent of 4. (B. having 
become 7/olvent,) pay the money 
for 4. and take up ſuch bill (No. 
17.) 4. may recover back the mo- 
ney in an action for money had and 
received ; Ancher v. the Bank of Eng- 
land, E. 21 G. 3. 37 to 641 
+ 21. If a bill is draws by two, pay= 
able to © us or owr order,” and ſub- 
{cribed by both, though not in pare- 
ner/hip, they make themſelves partners 
by the form of the bill, to the effect 
ot makipg an 7zder/ement by one of 
them 
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them valid ; Carvick v. Vickery, B. 


R. NH. 23 G3. _ Page 653, n 
[+ 134], 654 8. [+] 

+ 22. But an univerſal »/age and un- 
derſtanding of merchants and bank- 
ers may render ſuch an indoriement 


(No. 20.) woid ; Carvick v. Yick- | 


ery, wh Pr: after H. 23 G. 3. 654, 
n. [+] 

23. In an aQtion againft an zndorfor, it 
the declaration do not alledoe 2 we- 
#and on tne _— g and refuſal by 
him on the day when the bill became 


payable, it 1s error, and not cured | 


by werdit; Ruſhton v. Aſpinall, T. 
21 G. 3. - 679 to 684 
24. So, if the declaration do not al- 
ledge notice to the defendant of ſuch 
demand, and refuſal (No. 22.) by | 
the acceptor ; Riſhion v. Aſpinall, T. 
21 G. 3, - 079 to 684 


BILL #f Middleſex. 
Yide Practice, No. 8. 


BILL #& Ranjem, 


Vice Raxnsom, 6 


+ BILL «of Rights. 
+ Vide TABLE of Statutes afier Tith 


STATUTE. 


BILL of Sale. 


Vide BANKRUPT, Mo. 30. 


| BL ACK AG - 
If the offender under this a&t (9 G. 1. 


c. 22.) is convicted within 6 months, 


the Hundred 15 not liable, 704 


B O N D. 


1. A bond for performance of cove- | 


nants Or agreements 18 only a ſecurity 
(under 8 & 9 FF. 3. c. 11.) to the, 
extent C the penalty ; White v. Sealy, 
MM. AE; « 3+ 49, 50 
CF 2+ But wide Lord Lonſaale v. 


Church, B. R. E. 28 G. 
Page $0, n. [20], [t>] 
3. If the condition of a bond is this 5 + 
| ſervant ſhall not embezzle any mg. 
ney tiat ſhall come to his hands gn 
account of hits maſter, it 1s neceſiary 
for the obligee, 1 im an aQion on the 
bond, to {ff.&v in his replication fome 
| particular ſum or ſums embezzled, 
and how or from whom received ; 
| Jones v. Williams, T. 19G. 3. 214, 
| 215 
4. Evicence of the acknowledgment of 
the debt by the cbligor 15 not ſafi. 
cient to ſupport an aQion on a bond 
conditioned for the payment of mo- 
ney, but the execation mu be 
proved ; Avbot v. Plumbe 3 T; I 
G: 43: - 216, 217 
5. The condition of a bond "way. fm in 
rendcr a fair, Juſt, and perfe & acc 
| tn awriling, of all ſums received, T# the 
obligor negic& 70 pay over fuch ſums 
it 1s a breach of the condition ; 5: ” 
v. Prodtor, E.20 G. 3. 382 to 3 
6. Fide AnxvuiTyY, No. 1, 2, Py £ 
O. Bail, No.4, 5. Bankrver, 
No.” 12, 135 14» 15, 10,22, 23. 
| IxsoLvENnT Dedotor, No. 6. 


+ BOY-S. 


Je 


men belides paſſengers,”* is ſpecthied in 

a var} antym 2 policy of !/urance, the 
warranty 15 complied with, it thers 
1s the ſpecified number includig 
0295 3 5 Bean v. Stupart, M. 19 G. 3. 
11 to 14 

+ 2. 4 fertiori, this ſeems to hold 


| 


f108. - - 12, 


+ BRIDGES. 


+ 1. Conſtruction of & 4. of the fatute 
of bridges and þighways. 189, 190 

+2. Fide TaBLE of Ceutares after 
Title STATUTE. 


(7. BRIBERY. 
0F. Vide Mis-REC1TAL, No. 4- 


+ CAPIAS. 


| + 1. Where a certain number of © /a- 


(No. 1.) in the caſe of a repreſenta». 


of 


A Table of the Principal Matters, 


| 


$M 
4 CAPTAS. 
+ 1, THE þlaint not the capias 1s the 


commencement of the {uit in 

the Marſhalſea court ; Hard v. Ho- 
neyavood, H. 1 G. 3. Page Ol, 62 
+ 2, But the capias is now conitdered 
as the commencement of the iuit in 
CS = 62,n. [+31] 
+ 3. And though the declaration ftate an 
original ſued out, the Capias 15 {uth - 
cient evidence thereof, 62, n. | 31] 


CAPITAL Burge/+. 


1. 24. Whether non-reſidence is a for- 
feiture of the office of a capital bur- 
gels. - - ] 57 


, 


CAPTOR, CAPTURE. 


ide INSURANCE, No. 10, 12, Is, 
41, 42, 43, $0, PRIZE, 


C-A:S-E. 


3. 4401 on the caſe. Vide AcTiON, 
No. 1, 2, 3, 4 AsSSUMPSIT. 

2. A caſe cannot be ſent by the com- 
mittee of appeals of the privy connce! 
for tae opinion of a court of Jaw. 


344» N- 
3. Nor by the Mafter of the Rolls. 


| 344 0: ® 

+4. Though in the caſe of Cew/er v. 
Coulſen, that (No. 3.) ſeems to have 

' been done. 344, n. [+ 90] 


+CAUSE of A%iem. 


Fide ' Bikt,. No: 4:5 LaTITAT: 
Pita pleaded, No. 3, 4. 


CERTAINTY. 


1, The different ſorts of certainty. 
' 158 to 159, 158, n. [+ 53} 
2. Certainty to a certain intent in general. 
1s all that 18 requiſite in counts, repli- 


; 


cations and indiftments, and returns to 


writs of mandamys and habeas core 
Pius. - - Page 159 

hs T 
3. Such certainty (No. 2.) means what, 
upon a fair and reaſonable con{ruc- 
tion, may be called certain, without 


recurring to pe//7b/e Facts. 159 
A. Certainty 70 @ common intent 18 ſuf- 
ficient 1n fleas in bar. 158 


Ge Certainty 7o a certain intent in every 
particuiar 18 neceilary in e/loppels. 


159 
CERTIFICATE by a Fudee. 


1. The certificate of the Fudge or 
court that there was probable canfe 
for ſeizing a ſhip or goods 2s con- 
traband, ſhall protet the perſon 
making the ferzure and proſecuting 
for a condemnation, although the 
{ſhip or gouds ſhould be acquitted. 

107, 108 

2. Or, when an a&on 1s brought for 
ſerzing a ſhip or. goods, although 
there 1s a verdict for the plaintiff, 
if the Zudge or court grant fuch cer- 
tificate (No. 1.) the plaintiff ſhall 
not have more than nominal damages, 
beſides his ſhip or goods, and ſhall 
not have cofts. + 107 

3. Such: certificate (No. 1.) may be 
granted aſter the r:a/ or ſentence ; 
Sullivan ve Montague, H. 19 G. 3. 

106 to 10g 

+4. And although no ſuit has been 
commenced in the Exchequer for the 
condemnation of the ſhip or goods ; 
Renalls v. Cooper, B. R.E. 22G. 3. 

198, n. [+45] 

5. And by a conrt of appeal from the 
Admiralty juriidition in the Plan- 
tations; Sullivan v. Moniague, H. 
i9 G. 3. | 106 to 109 

6. Vide CosTs, No. 2, 7, 8, 19. 


CERTIFICATE of a Bankrupt. 


Fide BANKRUPT, No. I, 2, 12, 13, 


T4» -15, 10, 205: 24s 25, 20, 315. 


35» 30, 37, 38. 


CERTIFICATE of a Paufer. 


I. Inſtance where it ſhall not operate 
| to 
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ro prevent the azper's fon from 
gaining a /ertlement 1n the certifying 
pariſh ; Rex v. F rampton, T. 20 G. 
Page 418, 419 

2. A reſidence on the pauper's own 
e/tate,whatever the valueis,diſcharges 

a certificate. 770, &n. [1] 


CERTIFICATE of a C:/om. 


1. If the Recorder of London has certi- 
fied a cu/tom as part of the cuſtoms 
of London, the court muſt take no- 
hes © of it. 320 


- And it cannot be certified again. 


33O 


CERTIORART: 


t. A certiorari will not lie to remove 
A CONV1EHON by commiſſioners of exci/e 


for the double duties on beer; Rex | 


v. Whitbread, 1M. 21 G. 3. 
| 549 tO 553 
+ 2. But a certiorari will lie to remove 
convietion under it, 11 G. 1. c. 30. 
$ 16. for harbouring tea and ſpirits, 
either by ju/tices of peace Or co- 
miſſioners of exciſe 5 Rex v. ibbot, 
B. KR. H. 23 G6. q.cc3,.m [+113], 
to 555, n. [+] 
+ 3. But ſuch certiorari will not be 
granted on an objection to the con- 
vidion founded on the merits; Rex 
v. Abbot, B. R. H. 23G. 3. 553, v. 
[#113], t0 555, 0: (+) 
. A certwrari cannot be tued our as 
"oj courſe, and without laying a 
ſpecial g oround before the court, to 
_Temove Pr aceedings in an acdton in 
the courts of the counties paiaiine ; 
Zinck v. Langion, T. 21 G. 3. 
749 tO 752 
5. Nor to remove fuch proceedings 
(No. 4-) in the courts of Great 
Seſſions, 1n Vales; Williems v. Tho- 
mas, B. R. E. 22 G.3z. 751,n. [2] 
(Þ 6. In all cafſcs where a defendant 
applies for a cerizorar;, he muſt. 
ſtate a ſpecial ground by affidav ; 
Rex v. Eaton, M. 28 Geo. 3+ 751, 
> FP] 
7. Vide CONvICTION, No. 3, 


4 


| 


| 


CE STUI que Truſt, 


Vide EQuiTABLE Eftate.Þ Ejtcr. 
MENT, No. 3. 


CESTUI gue Uſe, 


Vide Use. 


CHANCERY. 


Vit: ExXCHEQUER Chamber, No. 2, 


PaacTiCE, No. 10. Leasz, 
No. 2. 


CHARTER. 


1. A charter creating a new corporation 
mult be accepted in Yoo if at all. 
Page 5350. [1] 

2. 24. Whether a charter granted to 
an exiſting corporation wh not be 
accepted m part. 5635, & n. [1] 


'3- Fide CORPORATION. No. I, 


CoUunTY, No. 1 


CHARTER - Parry. 


I. Fre:ghters of ſhips under the charter- 


parues of the Eaft-[ndia Company 
are not anſwerable for damage or lots 
to the cargo happening by the act 
of God; Hotham v. the Eaft-Iniia 
Company, "M20 V4, 272 to 
| 278 
2. ©. Spip-damage** in thoſe charter- 
parties means damage from negl- 
gence, 'n1nclency, or bad ſtowage 
—_ thin, excluſive of what 1s 
occaſions by fterm or other fea- 
nagards d:otham v. the Eaft-Tndia 
Tf. 20 Geo. 3. 272 to 279 


CHILDREN. 
t. Ciritren, whether legitimate or 
baj/ir/, irving with their mother for 
nurtirc, but having a different /t- 


tement from her, are to be main- 
tained by their own, not their mo- 
ther's pariſh ; Simpſon V. Fohnſon, 
M. 19G. 3. 7 to g. Rex v. Hem- 
lington, H. 17-W.'4 9, n. {1}, 

| 10, Ns 

2. Operation of the word © ch:ilaren” 
in a will, Fide WILL, No. 19- 


21s | 
CLERGY- 


v 


2, 
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CLERGYMAN 


j, A clergyman 1s not liable to ſerve 
on juries. . Page 190, & n. (m) 
2, Vide MARRIAGE, No. 4. 


+ COMMENCEMENT of 4472. 


+ Vide B11.L, No. 2, 345. CAPIAS. | 
LaTiTAaT. MaRSHALSEA Court. 
PLEA pleaded, NO. 3, +: 


COMMISSION. 


i, What debts are proveable under 
2 commiſſion of bankrupt. Vide 
BanNKRUPT, No. 2, 11, 15, 17. | 

2. What debts are not. Yide BaNnk- 
RUPT, No. 13, 14, 16, 18 

3. Vide As$1zE. Nis1 Prius. 17 U- 
SURY, No. 9. | 


+ COMMISSIONERS of PExcife. 


+1. Their powers as to the exci/e Jaws 
within the bills of mortality, and thoſe 
of juſtices of the peace in all other 
places are co-extenilve, 


Page 55, [+] 
+2. Vide CERTIORARI, No. 1, 2, 


3» 
' +COMMON BAIL. 
t Vide ArFipaviTt, No. 4. Bail, 
No. 7. | 
COMMON PLEAS. 


Vide Ox ts, No.2. TRIaLl, No.3. 
ft CaPlias, No. 2, 3: 


i3F Vide HousEt 0F CoMMons. | 


COMPETENCY. 


= COMMONS. | 


Competency of evidence, Fide Evi- 


CONCLUSION, 


When the concluſion of a plea ſhould 
be to the court, and when to the 
country. Vide PLEADING, No. 2, 


I3z 14. TRAVERSE, VERIFL- 
CATION. 


CONCLUSIVE. 


| What evidence ſhall be concluſive and 


in what caſes. Yide ADmiRarTtyY, 
No. 3. Baxn«rvuerT, No. 33. [F Fo- 
_ REIGN Fudgment, No. 2, 3. 


CONCURRENT. 


1. What remainders are ſaid to be con- 
current. Page 265, 487, n. 488, n. 

2. The inaccuracy of that expreſlion. 
488, N. 


CONDEMNATION. 


Condemnation in a foreign court of 
Admiralty. Vide ADvwiRaiTty, No, 
3- InsSURANCE, No. 41 _ 


CONDITION. 


Vide AGREEMENT. Bair, No. 6. 
Box Þ, No. 1, 2, 3,4, 5. 


CONDITION Precedent. 


1. Inſtance where the velling of a prior 
limitation 1s not a condition prece- 

| dentima will; Bradford v. Foley, 
F#.19 6.4 - | 63 to 65 
2. Inſtance where it is; Dee v. Shipp- 
hard, H. 19 G. 3 . 75 to 79 
3. Where the performance of one 
Covenant 18 a condition precedent to 
another; Kingſton v. Prejten, B. R. EF. 
13 Geo. 3 089 to 691 
' 4. Inſtances of conditions precedent 
in policzes of inſurance. Yide In- 


SURANCE, No. 45, 46. LEase, 
Nao. ©.: -- | 


CONDITIONAL Linitation. 


DENCEs 


In avills conditional limitations are. all 
either 
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' BTK | 
either contingent remainders, Or execu- 
tory deviſes, Page 755,n.[1], 750 


+ CONFESSION #f Pare. 


+ Vide ACKNOWLEDGMENT. 


CONSCIENCE, 


Vide CourT, No. 1. 


e& CONSIDERATION. 


{> 1. There is aſufficient conſideration, 
in conſcience, to ſupport an action 
for a promiſe to pay a debt, diſcharged 
by an z7nfofvert debtors? att ; Left 
v.. Barber, B. R. I. 23 Geo. Js 


IOT, n. {t 442 ] 
FE? 2. S. P. (No. 1.) as to a debt di{- 


charged by bankr wptcy ; 5 T ruemtan V. 


Feavas, B. R. H. 17 G. 3. Cockjpott 
v. Bennett, B. R, MM. 29 G. 3. 101, 
n. [+ 42 (] 


CONSTABLE. 


I. When entitled to double co/fs. Fige 
CosTs, No. 7 

2. When a conltable may plead the 
general iſjue, and give matter of juſ- 
tification \ in eVidence. 307 


3. 24. Whether an inhabitant of the 


city of Oxford, but entitled to the 
privileges of the Univerſity, 18 hable 
to ſerve the of;ice of conſtable for the 
City. . 


ſerve as a conſtable. = 538 
$5, Nor an alderman of London. 38 
6. Yide Invicrutxr, No. 7. Lzew, 

No. 1. PEacE-Oficer. - 


CONSTRUCTION. 


1. All mercantile contras ought to have. 
7 | 


a liberal conſtruction. - 27 
2. Subſequent words in a vl or deed 
- may qualify the extent of prior ge- 

neral words, - 323 
3» Inſtances. where ey have been 

held to do fo. 323 
4- The palpable mate of a word in a 


531 t0538 |} 
4. An attorney 15 not compellable to 


deed ſhall not defeat the manif{f 
intent.of the parties. Page 324 
5. When the computation of time j; 
from or after an aCt done, the dy 
when the act was done 15 to be ;;. 
cluded ; Rex v. Adaeriey, M. 216, ,, 
403 to 46; 
6. Obſervations on the rule in She/},*; 
cale. 489, 491, 497, 501, 5c, 
n. 508 
7. That rule does not hold where the 
tate for life 18 in one conveyance, 
and the /imzration to the heirs in an- 
otner 3 Doe v. Fonnereau, M, 21 
CG. 3. - 487 to 50 
8. Yide EqQuiTY, No. 2. Maxis 
No. 2,:9, 10; 11, 17; 18. Powrs, 
No. 3, 8 


CONTEMPT. 


Fide ATTACHMENT, No. 4. Wirt- 
NESS, No. 3. 


CONTINGENCY. 
TT. 


The meaning of the terms © dill; 
contingency,” 3» or ** contingency avith a 


double ajpet,”” 66, 494, 499» 592 
$03» 594, & n. [2], 595, 


CONTINGENT Dev:. 


"ide BANKRUPT, No. 13, 14, 155 
16, 17, 18, 19, 20. 


CONTINGENT Remainder. 


Fide REMAINDER, No. 6. Vills 


No. 30. 


CONTRABAND. 


F; FP SMUGGLING. 


CONTRACT: 


1. Mercantile contracts ought to have 3 
I:beral conſtruction. - 277 


| 2. Vide AGREEMENT, ALLEGATION» 


No. 4. ARTILLERY. ASSUM?” 
S1T, No. 4 BanKruUPT, No. 


22, .Covir,; No. $. - Bx8c%” 
| TOR3 9 


yea 
277 
[ONgs 
MP* 


No. 


LEP ® 


0K 3 9 


” 


TORY, No. 1. Gaminc, No. 1, 
2. Indemnity. INSURANCE, 
No. 41, 42, 43» 45, 46, 47. PaRT- 
ner, No. 1. PrIvityY. UsSURyY, 


No. 4. 


+ CONVEYANCE. 


+ A fine and the deed 7o lead the uſes, 
are to be conſidered as one convey- 
ance. = Page 45 


CONUSEE, CONUSOR. 
Fide Fins, No. 1. 


CONVICTION. 
1. A conviction by a 7u/tzce of peace 1s 


©v:id, unleſs it fet forth the evidence ; 
Rex v. Read, M. 21 G.3z. 480, 4.87 
2. Difference between convictions and 
orders of juſtices. - 110, 603 
», Every conviction may be removed 
into the court of K:nz's Bench by 
certtorari, unleſs where the power 15 
exprelsly taken away by ſtatute. 549 
4. A conviction by the commz/roners of 
exciſe under 12 Car. 2. c. 24, N 33. 
cannot be removed by certiorar: ; 
Rex v. Whitbread, bM. 21 G.3. 549 
WIS 

6. A conviction for uſing a gun, © be- 
ing an engine for the deſtruction of 
game,” without adding that the par- 
ty uſed it for the deftrution cf 
game, 1s void; Rex v. Hunt, F. 15 
G. 3. - 682,n. {i} 
6. The information 10 a conviction for 
killing game muſt negative all tne 


qualifications in 22 & 23 Car. 2.} 


C. 25.3 Rex V. Wheatman, E. 20 
G. 3. = 345» 340 
7. Vide ORDER, No. 2. 
CONVOY. 
Vide INSURANCE, No. 8, 9s 29, 21, 
33a 34» 40. 
VO PK 


Cope and /or, in lead mines, are rote- 
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ts 


þ 
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able to the poor 3 Rowwlls v. Gell, B. 
R, £. 16 G. 3. Page 304, n. [1] 
CD EF-YT 


I. The copy of a marriage regiſter is 
good evidence. = 174, 594, I. 


{ 2. And of depoſitions before COmmi{ftoner's 


of banirupt, when recorded accord= 


ing tO 5 Leo. 2, £30, I Al. 
n. [1] 


3. And of entries in the journals of 
farliament 3 Rex v. Lord George 
Gordon, HA. 21 G. 3. 593, & 

n. [ 3 3 394+ ns. 

4. And of the transfer books of the 
Faſt-lndia Company. 593,n. [1], 
z Ns & 594» Its 

5. And wherever the original is of a 
public nature, though not a record. 


594 B. 


COPY HOLD. 


I. 2, If copyhold gates are included 
i tae word hereditaments 1m 27 Fl, 
Co'4s: I-2; «:- *t0,:N. [1] 

2. One groſs fine cannot be aſfeſied 
on the admzy/752 to ſeveral copyhold 
tenements ; Grant v. A/lle, T. 21 
OY Es OT 722 tO 731 

3- And 1f 1t 1s ſo ſtated (No. 2.) i 


the declaration 1n an attion for the Fre, 


Vide ASSUMPSIT, No. 11.) it is 
errcr, and” not cured by wverdit ; 
Grant V- Ale; T. 21 G. 4. 

731 

4. Nu. Whether copyhold tenures aroſe 
out of vz/{enage, 72450. 7255 Ito 

5. Vide FiNnE on Aamiſhon, &Cc. No. 1. 
HeREDITAaMENT. MorTGaAGE, 
No. 14. Que Eftate, WILL, Nos 
34» 35s; ABS» 


CORONER. 


A coroner is not liable to ſerve on 


| j urtes. = - I g9 


CORPORATION. 


| 1. The power of amotion is incidental 


to the body at large in every cor- 
poration, unleis where 1t 1s expreſsly 
confined 
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confined to a ſeleCt part, by charter, 
bye-law, &c. Rex v. Lyme Regis, E. 
19G. 3. - ' Page14g to 160 


2. 'I herefore, in a return to a manda- 


mus to reſtore, if it 1s ſtated that the 
Py was amoyed by the body at 
arge, It 1s unneceſſary to aver that 
the power 1s veſted in them; Rex 
v. Lyme Regis, E. lg G. 3. 149 to 

1600 
3. If the party means to contend that 
it 15 confined to a ſelet part, he 
mult alledge it in reply to the return. 

159 
4. Where non-reſidence 1s a nood 
ground of amotion, it 15 unnecellary, 
before proceeding to amove the 
party, to ſummon him to come and 
reſide ; Rex v. Lyme Regis, E. 19 
5 Ry” 149 to 160 
f> 5. But the ron-re/dence does not 
actually determine the office, till a 
judgment of amoval has been pro- 


nounced by the corporation ; Rex v. | 


Heawen, B. R. M. 29 G. 3. 157, 

"on [ep 1] 
6. 2z, If the ſame niceity 1s required 
un a charge to ground a disfranchi/e- 
ment as 1n an indiftment. 182 
7. To prove the exiſtence of an ag- 
gregate corporation conſiſting of dif- 


ferent incorporated trades, entries of | 


admiſlion into the different trades, 
as into the company of carpenters, 
the company of plaſterers, Tc. are 
admiſſible evidence ; the Company of 
Carpenters v. Hayward, E. 20 G. 3. 


314+ 375 


$8. The court will not decide the: va- 


lidity of the e/e4ion of a corporator 


if the queſtion 15 new or doubttul, on. 
_ a rule to ſhew cauſe for an forma- | 


tion in the nature of guo avarran'o ; 
Rex v. Godawwin, E, 20 G. 3. 397 
. tO 401 
9. Vide CHARTER. CUsTOM, No. 1, 
INFORMATION, No.4. STAMPS, 


- No.1. 


CORPORATOR. 


Viae CORPORATION. 


WE 8 News * 
1. The plaintiff in an ation for taking 


— 


his ſhip or goods, ſhall not hays 
coſts, although a werdi# ſhould paſ; 
for him, if the judge or court ce. 
tify that there was probable cauſe of 
ſeizure as contraband. Page 107 


+2. A certificate that a zre/þa/s was 


wwilful and malicious under 8 & 

WF. 3+ Cc. 11. $ 4. made out of cour: 
18 void, and does not entitle. the 
plaintifF to full coſts, 108, 1, 


[+46] 


. To entitle a defendant to coſts un. 


der 3 Fac. 1. c. 15. $ 2. & 4. when 
the damages are under 40s. he muft 
ſhew that he is refiant in the city of 


London. "8 245, & n, [2] 
24, If he mult not alſo ſhew that 
the plaintiff 1s. 245,N. [2] 


. If the damages are under 405, in 


afjſumpfit agamit an inhabitant of 
Middleſex, the defendant ſhall have 
double cofts, whether the plaintiff 
ſue in his own right, or as per/onal 
repreſentative ; Waſe v. Wyburd, M. 
20 G. 3. - 246, 247 


. But a perſonal repreſentative cannot 


be ſued in the county court of M:4- 
al:/zx, and ſhall therefore pay coſts, 
though the Jamages are under 405. ; 
Ailkway v. Burrows, IM. 20 G. 5g. 
_ 203, 264. 


. To entitle a conflable, juſtice of peace, 


&c. to double coſts under 7 Fac. 1. 
c. 5. 1t muſt be certified by the judge 
who tried the cauſe, that the de- 
fendant ated by virtue or reaſon of 
his office ; Grindley v. Holloway, H. 
20 G. 3. - 307, 308 


+8. Unleſs (No. 7.) upon a pecia! 


verdi&, it appears by the facts there 
found, that the defendant was acting 
by virtue of his office; Ran v. 
Pickin, B. R. M. 23 G. 3. 308, 1. 

[+32] 


. On a rule for an 7»formation, though 


the court may think a ground 15 
laid, yet, if under the circumſtances 


_ the payment of the proſecutor's colts 


appears an adequate puniſhment, 
they will diſcharge the rule, on tie 
defendant's undertaking- ſo to do; 
Rex v. Morgan, H. 20 G. 3g. 314 


10. In zaxing coſts, the contingent 


loſſes which witneſſes may have ſuf- +- 
tered by obeying the /abpa@na can- 
not 


—- 
WH 
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not be allowed ; Thellufon v. Staples, 
T. 20 G. 3» - Page 439, 4-39 
11, If there is a plea of render as to 
part and non afſumpſit as to the re- 
fidue, and, the iſſue on the tender 
heing found for the defendant, the 
balance proved tis under 40s. yet the 
defendant, though within the juriſ- 
dition of the county court of Mzi- 
aleſex, 1s not entitled to cofts under 
23 Geo. 2. c. 33. F 19.; Heaward 
v. Hopkins, M. 21 G. 3. 448, 449 


2, Nor if the debt 1s reduced under | 


405. by a ſet-of, - 448,449 
13. Where there are iſſues joined on 


ſeveral counts, and on ſome a werdi# 
is found for the plaintiff, and on 
others for the' defendant, the de- 
fendant ſhall not have coſts on the 


part of the record on which the ver- | 


dict 1s found for him ; Butcher v. 
Green, E. 21 G. 3. - 677, 078 
i4. Where the ifſue is found tor the 
plaintiff on a ſpecial plea, or he has 
judgment on demurrer to {uch plea, 
he 1s to have coſts, by 4 Arr. c. 16. 
Fc - - 678, n. [2] 
15. 24, If that clauſe of 4 4. (No. 
14.) extends to caſes whers there 15 
judgment for the plaintiff on a de- 
murrer to a ſpecial plea, and after- 
wards a verd:# for the defendant on 
the general i/Jue. - 698, n.'{2] 
{? 16. If there are ſeveral 1iTues on 
ſeveral ſpecial pleas of uftification, 
and, on the general plea of wo! 
guilty, all are found for the plaintif, 
except one of the ſpecial juitifica- 
tions, which is found for the defend- 
ant, but afterwards held inſufficient 
1a point of law, fo that the plaintiff 
has judgment, the plaintiff ſhall not 
have the coſts on ſuch iflue found for 
.the defendant ; Kirz v. Now!!!, Þ. 
R. E.'26 G. 3. 
17, An avewart ſhall pay coſts on the 
ſpecial avowries found againſt him ; 
Store v. Forſyth, B. R.T. 22 G. 3. 
799, i. [2] 

8. And ſhall not have cofts on the 
anrmance of a judgment in his fa- 
Your on a writ of error. 709, n. | 2] 
19. On zre/paſs for breaking the plain- 
ut's cloſe, and digging up the ſoil 
upon the place in which, We, and 

nt 1 8 7 


678, n. {26} | 


| taling and carrying azvay the ſamey 

it the defendant plead ot guilty, and 
a verdict is tound tor the plaintiff, 
but with damages under AOS. and 
the julge does not certify, he ſhall 
have no more colts than damaves .; 
Clegg v. Molyneux, T. 21 G. B. 
| | Page 780, 781 
20, Vice AGEnT, No.1. ALLEGA- 

TION, No. 2. HusBand, No. 4. 

PROH1BITION, No, 2, Trial, 


No. 7, 8. 


The law committee of the Privy Conn- 
ci} cannot ſend a caſe to a court of 
law for their opinion. - 4344, Os 


COUNSEL. 


Fide BarknrisTER, 


COUNT. 


I. What certainty is neceſſary in A 
count, Fide CErRTaAinTY, No. 2. 

2. Vide CosTs, No. 13. VERDICT), 
No.. 6,7. -: 


"COUNTRY. 


| When a plea, &c. ſhould conclude to 
the country. Vide PLEADING, 
No. 12. TRAVERSE. 


COUNTY. 


. 
I. The King cannot by charter au- 
tiorize the trial of crimes out of the 
county where they were commit- 
ted; Rex. v. Gough, T. 21 G. 3. 
= 791 to 798 

2. Hide WALES; Noo 46 hs: 


COUNTY Palatine. 


A certiorari does not lie to remove civil 
proceedings from the courts of the 
counties palatine without ſpecial 
cauſe ; Zinck v. Langton, T. 21 G. 3. 


749 10752 
6G 'c __ COURT: 


[ 4 
"WAH 


A Table of the. 
COURT; 
+1. Inſtances of what the court will 
take notice of. YFide CusToMm, 
No. 10. ParkLiaMEnT, No. 1, 2. 

+ 2. What they will not. Fde Cus- 

. TOM, No. 11. PrIvaTE Statute, 
- No. 2. | 
' + 3. Inftances of what 1s within the 
province of the court, and what 
within the province of the jury. 

Vide DamactEs, No. 5, InSUR- 

ANCE, No. 28, INTEREST of 

money, No. 1, 2. JuRY, No. 3. 
. WrTxEss, No. 1: 

4. An ation for »/e and occupation does 
not lie in the court of cor/cience for 
the city of London ; Woolley v. Clout - 

, man, M.20G.3. Page 244 to 246 
5. Nor any a&tion for rext, or any real 
contract, or for any debt ariſing by 
reaſon of any cauſe concerning a 
to//ament, matrimony, or any thing 
concerning or belonging to the eccle- 

_fraftical court. 245 

'6. Nor for any ſuch matters (No. 5.) 
in the court of reque/2s for the T raver 
Hemlets. | | 

7. An inferior court cannot grant a 
zeww trial. 380 

$. A court of errer may award a wvenire 
ds ova; Grant v. Aſtle, T. 21 G. 3. 
[*3, 733 
> 9. But not, it ſhould ſeem, to an 
infenor- court; Trever v. Wall, B. 
R. E. 26G: 3- 732, n. [+1578] 
to. Court Leet.- Vide LEEmT. 
11. ide ATTORNEY, No. 15, 17. 


COVENANT. 


' 1. No ſet form of words is neceſſary to 
coniatute a covenant, 27, 706 
2. Any words amounting to an agree- 
ment, 1if under ſeal, are ſufficient. 
706 

3. If there is a poxwer for huſband and 
x-ife jointly to declare the v/es of a 
fue of the wife's eftate, and the huf- 
band covenants with a leflee for 
quiet poſteſſion againſt any perſon 

. eloiming under the huſband, his exe 
cutcrs, ſhall be liable if the leflee 3s 


| 


| : 


245| 


y 


Principal . Matters. 


| 


, evicted by a remainder-man claiming { only neceſſary to tate as mach ct 


under a joint execution of the power + 
Hard v. Fletcher, M. 19 G, 3. 
| Lage 43 to 45 
4. A covenant for rent in a leaſe does 
Not bind an #zder-tenant; Holford y, 
Hatch, E. lg G. 3. 183to 187 
+5: If the whole of a term is made 
over by the /z/ee, although in the 
deed he reſerves the rext and a power 
of entry for non-payment to himſelf 
and not to the original /:f6r, and 
although he introduce new cove. 
nants, the perſon to whom it is made 
over may ſue the original leffor or 
his aſſignee of the rewer/on, or be 
ſued by them, as a/ignee of the term, 
on the reſpeQtive covenants in the 
original leaſe ; Palmer v. Edward, 
B. R. E. 23 G. 3. 187, n. [+59], 


| 188, n. [+] 

+ 6. 24. If ſuch new covenants (No, 
5.) are good. 188, n.{+] 
7. If one covenant to do a certain att 
in conſidcration of a reward, and the 
other party prevent the ſtipulated 
thing from being literally done, and 
accept ſomething elſe as an equi- 
valent, he may be ſued for the re- 
ward, and the reaſon of the non- 
compliance with the literal terms 
averred in the deciaraiion; Hithen 
Vv. the Eaſt India Company, M. 206. 
3. - 272 to278. 684 to 69; 
8. Covenant will he againſt an original 
z7/Jce before he takes aCtual poſleſſion. 

EO: 4bi 

9. And azainſt an affgnce under an al- 
ſolute indefealible a/ignment of the 
whole intereſt in the term ; Walker 
-Y. Reeveis Be RM. 22 G4 

b 461, n. [1], to 463, 0 
10. But not againit a morigagee of the 
term, even after the mortgage 1 
forfeited till he takes: actuai poſſel- 
ſion; Eaton v. Jaques, IM. 20 G. 3 
455 to 461 

11. In a common indenture of apprene 
ticeſhip under 5 El, c. 4. beiveen 
the father, the ſon, and the mater; 
the father is anſwerable in covenant 
for what is to be performed by it 
ſon; Bronch v. Emwvington, M. 21 
G. 3. 518 to 519, & n. [2] 
12, In a declaration in covenant, ny 
the 
dee 


% 


tiff's title, 
| Page 067 
13. And that need not be done 7 hec 
verba, but according to the /egal 
effe?. = 667 to 669. 
14 Where ſomething is covenanted or 
agreed to be done by each of two par- 
ties at the ſame time, he who was 
ready and offered to perform his 
, party but was diſcharged by the 
other, may maintain an adtion 
againſt the other for non-perform- 
ance of his part; Fones v. Barkley, 
T. 21G. 3, 684 to 695 
(7 15. v0, if he was prevented by the 
neglet and default of the other 
party 3 Hotham v. the Eaſt India. 
Company, B. R. H. 27 G. 3. 694, 
n. [7] 

16, Where there are mutual and inde- | 
pendent covenants, either party may 


deed as will ſhew the plain 


= 


+] recover damages for a breach by the 
act other, and it 1s no excule for the de- 
the fendant to alledge a breach by the 
ted plaintu7 of the covenants to be per- 
ind formed by him. - - 690 


17. Where covenants are conditional 
and dependant, the performance of 


0N- the one 1s 2 condition precedent to the 
10s performance of the other 3 Ang/?cn 
hen y.. Freffon, B: R. £. 13 G.: 3. 
2 G, 689 to Gg1 
695 18. Inftances where covenants or agree- 
rind ments are conditions precedent, and 
lion. where not, - - 684 to 695 
461 C7 19. Where a covenant goes to the 
1 al- whole of the conſideration on both 
the hides, it 1s a condition precedent ; Duke 
alker of St. Alban's v. Shore, C. B. T. 


7. Jo 296.3, = 690, n. [C7] 
3» I 20, Inftances where a party has done 
of the enough to entitle himſelf to an action 
ge 8 of covenant or upon an agreement. 
oflel- | 685 to 689 
G. 4% 1. Irſtances where he has not. 685 

0 46l | to 693 | 
bprens 2. Vide EquiTY, :No...2.  Hus-1 
xtveen BAND, No. 1, 2. 

alter; 


vert 
þy te 
M. 21 
n. [2] 
nt, it 5 
\ of thi 

deed 


COVENTRY. 
Vide PooR-rate, No. 10, 11. 


COVERT, COVERTURE. 
Vie HyssaxD. | | 


| 


| 
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CREDITOR. 


Vide BanxRuPT. DECREE, No. Is 


CRIMINAL Conver/ation. 


I. An ation for criminal converſation 
15 the only civil caſe, where the | 
actual celebration of a marriage mult 
be proved. Page 174 

2. Vide EviDENCE, No. 17. 


CROSS Remainder. 


Vide RemainDER, No. 1, 2. 


CROWN. 


Vide ADMINISTRATION, No. 4. 
BasTaRD, No. 2. Exciss, Ex- 
TENT, FORFEITURE, No. 1. Na- 
VIGABLE Rzver. | 


CRUISE. 


Senſe of the word © cruiſe”? in policres 
of inſurance. 528 


CUST:.O M. 


i. A corporation being entitled to a 
cuſtomary duty on corn imported, a 
cuſtom that faQors, free of the cor- 
poration, fha!l recetye. to their own 
uſe, taat part of the duty which 
ariſes from corn conligned to them 
as factors, 1s good in law ; Cock/edge 
v. Fanſhaw, E. 19 G.3. 11gto 134 

2. Inſtances of cuſtoms. good in law, 

126, 203 

. Of cuſtoms void in law. 204 to 206 

4. A cuſtom that tenants, whether by 
parole or deed, hall have the awvay- 

going crop after the expiration of 
th2ir term, 15 good in law ; Wiggle. 

eworth v. Dallijen, T. 19 G. 3. 
201 to 227, & n. [7],n. [8] 

. So 15 a cuſtom that the inhabitants 

of a manor ſhall grind—all their 

corn, gram, and malt, which by 
them, or any of them, ſhall be uſed, 
or {pent, ground within the manor 
—at certain mulls ; Cort v. Birkbeck, 
T. 29 GC. 3. 218 to 225, * 
6. But 


C<cC3 
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6. But if it were, that they ſhall grind |] 
— all their grain whatſoever by them 
ſpent or ſold—at certain mills, 1t 
would be wo7d. - Page 221 

7. A decree to eſtabliſh a cuſtom binds 
all perſons in the ſame circumſtances 
with the original defendants; the 

' caſe of Mancheſter Mills, Duc. Lanc. 
E. 36G. 2. - ,222,& n. [13] | 

$. In caſe of a dire# breach of the 
cuſtom ſuch decree (No. 7.) may be 
revived by ſcire facias. 222, n. [13] 


9. But where it 1s only evaded, the | 


proceeding mult be by ſupplemental 
bill. | 222, n. [13] 
10. The court takes notice of ſuch 
cuſtoms of London as have been cer- 
tified by the recorder ; Blaquiere v. 
Hawkins, E.20 G. 3. 378 to 3590 
11. But will not take+ notice of the 
cuſtom in Londen that an aCtion ſhall | 
lie for calling a woman © avhore"? 
becauſe it has not been cer7ifed. 
380, n. [14]. Staunton v. ones, 
N. Pr. after M. 23G. 3. 380, 
n. [+96], 381,n. [+] 

+ 12. But the city court takes zotice of 
the cuſtoms of the city. 381,n. [+] 
13. Fide EviDENCE, No. 18, 20. | 


D. | "I 
DAMAGES. 


| 
> THE plaintifF in an a&tion for tak- | 


ing his ſhip or goods ſhall not 


recover more than two pence da- | 


mages if the judge or court certify 
that there was probable cauſe of 1ei- 
zure for ſmuggling. 307 


debts in name of damages. - 370 
. Acourt of error may give zntere/t as 
damages on the ſum recovered by 
the original judgment, on 


ton, "B. R,"'T., 322 G. $- 


n. [3], 10753, n. 
4. Where there are entire damages on 
, ſeveral cornts, ſome of which are bad 


in law, 1t 15 error. 


| 


. A jury may give intereſt on book- | 


the | 
afirmance thereof ; Zinck v. Lang- | 
{52>} 


| 


| 


$07 739» [3.1 
5. 2%. If the court may not alleſs the | 


| n. 
(F 6. Inſtance where this was done 


7. Vide BankruePTcC 


damages in all caſes where there ;; 
Judgment by default. Page 316, 


t] 


in an aCtion on a promiſſory mote 
Rajhleigh v. Salmen,' C. BT on 
316, N. [FF 1] 
Ys, No. 37» 38, 
DEMURRER to Evidence, No, 2. 
Prize, No. 4. VERDicr, No, 
$53: 


D'E BF. | 


I. An a#icn of debt will lie on 1 


2. 


CO 


5, 


6. 


Te 


I, 


- DEBT, No.. tz 3. 


foreign judgment, and without ſtating 


in the declaration or proving the 
ground of the judgment ; Walker v, 
I hitter, M. 19 G. 3. 1 to7 
Debt will he wherever zndebitots; 
afſumpfit will. 
Inſtances of ations of debt in which 
it 1s not neceſſary to prove the exat 
ſum laid in the declaration. 6, 732,10. 


| 4. What evidence 1s ſufficient in debt 


upon a bend where the /ub/cribing 
witneſs cannot be produced ; Coohicy 
v. Williamſon, H. 19 G.3. 9; 
What debts are proveable under x 
commiſſion of bankrupt and diſcharged 
by the certificate, Vide Baxkruvpr, 
No. 2, 11, I5, 16, 19, 38. 

What are not. Vide Baxkruer, 
No. 13, 14, 17, 20. | 
Vide W1TNXEss, No. 2. 


DECLARATION. 


In a declaration in ca/e for breacii 
of a c/tom for inhabitants to grind at 
the plaintiff *s mill, it is not neceſſary 
to ſtate that the inhabitants * had 
and ovght, from time whereof, &c." 
nor that the mill is an ancient mill. 
218, n. [11] 

Vide ALLEGATION. AMEND= 

MENT, No. 1, 3. AsSSUMPSIT; 
No. 7, 13. BilL of £xchatge 
No. 14. 23, 24. CoPYHoOLD, 
No. 3. CovsnanrT, No. 5, 7, 1% 
HusBAYND) 
No. 1,2. Mariciovs Proſecutions 
NuL tiel Record. PLEAD NG, Nos 
0, 7» $,. 20.21, 22- (F MisRE- 
CITAL, No.4. SHERIFF, No.0. 


DECREE 


Vide 


A Table of the Principal Matters. 


| 
"DECREE. 


3. If any one #4nowing of a. decree 
purchaſe, though for a valuable con- 
fideratien, the purchaſe 1s fraudulent 
and word as againſt the creditor under 
the decree. - - Page 88 

2. Decree to eſtabliſh a cuſtom. Vide 

. CusTon, No.7, 8. 

. A decree which only recites part of 
the proceedings cannot be read in 
evidence without the bill and aniwer. 
580 


+DEED. 


+1. Adeed to lead the uſes of a fine, 
and the fine are to be conſidered as 
the ſame conveyance. - 45 
+2. A mere 7ru/fee may prove the 
' £xecution of the deed to himſelf, 


141, n. [+51] 


= DEFAULT. 


{&F 1. Where there is judgment by de- 
fault on a 6:ll of exchange, or pro- 
miſſory note, they muſt be produced 
before the inquiry Jury. 316, 

6 ni:f2] 

{F 2. But need not be proved. 316, 

: n. [(F 2] 

{F 3. Fide Damacts, No. 5, 6. 

' Non-Pros. No. 3. 


DELIVERY. 
Vide Mox TGaGEe, No, 8. 


DEMAND. 


i. A demand is neceſſary before a 
landlord can enter for non-payment 
of rent, = - - 483, 480 


2, Unleſs where 6 months? rent 15 m | 
arrear, and there is not a ſufficient 


diſtreſs on the premiſes. 483, 4.86 
3. Or unleſs the neceflity of a demand 
11s waved by the tenant, by expreſs 
agreement. | - 486 


(F 4. In the _ of land the de- 


part of the land, and, of a houſe, 
zn the houſe. Page 485, n. [c{F] 
5. A demand muſt be made on the- 
acceptor before an indorſer can be 
ſued on a bill of exchange ; Ruſhton v. 
Ajpinall, T, 21 G. 3a G79 to 684 


DEMESNE. 


Tenant in ancient demeſne. Vide Tx 
NANT, No. 1. 


DEMURRER. 


1. Examples of good cauſes for ſpecial 
demurrer. 94 to 97, 3&9 to 330, 
633, n. [1] 

2. Inſtance of what is not a cauſe for 
Jpecial demurrer. 4, n. [1], 5,n. 
+ 3- 2x. How far it 1s good cauſe that 
the ſpecial plegamounts tothe general 


ſue, - - 649, n. [1] 


DEMURRER to Evidence. 


1. A demurrer to evidence admits the: 
truth of every concluſion of fact 


which the jury could have inferred _ 


from the evidence demurred to ; 
Cockjeage v. Fanſhazww, E. 19 G. 3. 
119 to 134, 224 

2. On a demurrer to evidence the party 
cannot take advantage of any objec- 
tion to the pleadings ; Cort v. Birks 
beck, T. 19G. 3. = 218 to 225 
3. When ewzdence 1s demurred to, the 
Jury may aſſeſs the damages condt- 
tionally, _ = 
4. It they do not, and judgment on 
the demurrer 1s given for the plain- 
iff, there ſhall be a writ of exgrtry ; 
Cart." v,.. Birkoecks, . T 10; Cc 4. 
+2220 224 

5. And after the execution thereof the 
party may move 1n arreſt of the final 
judgment, on any objeCtion to the 
pleadings ; Cort v. Birkbeck, T. 19 
G. 3. - = 222-t0 225 


' DEPUTATION fer killing Game. 


mand may be 6: the moſt notorious | 


| Vide Game, No. 1. 


Cc3 DEPO- 


- 222, [ 14} 
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DEPOSITION, 


Depoſitions before commi//ioners of bank-! 
rupt, when recorded, or copzes there- 
of, are evidence to prove the time of 

\ the ad? of bankruptcy 1f ſpecified 1n 
them ; Zarſor v. Willſon, M. 20 G. 3. 
Page 257 to 260 


DEVIATION. 


Vide InSURanCE, No. 7, 22, 23> 
24, 25, 20. | 


DEVISE, DEVISEE. 


1. A deviſe is not a purchaſe within the 
meaning of 9 Geo. 1. c. 7.; Rex V, 
Wiwelingham, T. 21 G. 3- 707 

to 770 

2. Vide ExecuTory Deviſe. MorT- 

GAGE, No. 16. WILL. 


DISCONTINU ANCE. 
Vide Penar Afien, No. 1. 


i DISCOUNT. 
7 /ide Usuny, No. g. 


DISCRETION. 


Inſtances of the exerciſe of the diſcre- 
tionary power of the court. ae 
ALLEGATION, No. 2. CosrTs, 
No. 9g. INFORMATION. 
SEER. PRACTICE, RELEASE. 
TRIAL, 


DISFRANCHISEMENT. 


Vide CORPORATION, NO. I, 2, 3, 4 


 $» 0. 


DISTRESS. 


1. In the zoe for the ſale of a diſtreis 
under 2 W. & M. c. 5. wis not ne- 
ceſlary to mention when the rent be- 


| 


. 


OvEeRr- | 


came due, for which the diftreſs has 


been made ; Moſs v. Gallimore, 1, 
20 G. 3. - Page 279 to 283 


2. A grantee or mortgagee, ſince 4 4nz. 


c. 16. $9. may diltrain before he 
has turned his right into aCtual po. 
ſeſſion by the attornment of the tenant; 
Moſs v. Gallinure, M. 20 G. ;, 


279 to 283 


3. If a candle-maker or maltſter forfeit 


the ſingle duties, and then become a. 
bankrupt, and is convi&ed after the 
aſj:gnment of his eſtate, the Gouble 
duties may be diſtrained for, on the 
candles, malt, utenfils and materials 
in the hands of the afſſignees ; Szracey 
'v. Hulſe, T., 20G. 3. 411 to 416. 
The Alitorney General v. Senior. Scacc. 
. 1739, 415, 416, n. [tr]. Rex v. 
owler, Scacc. Ig G. 3. 41g, 416, 
| | N, [2], 417, n 
4. Diſtreſs is not incident to a fee-farm 
rent as ſuch, unleſs the caſe is 
\ brought within 4 Geo. 2. c. 28. F 5. 
Bradbury v. Wright, HB. 21 G. ;. 
| 624 to 628 
5. Vide DeEManD, No. 2. PLeav- 
ING, No.9, 10. Pook-rate, No. 
14. | 


DISTRINGAS. 

When the proceeding againſt the for- 
mer fberiff 1s by ditringas, and when 
by attachment. - - abg 

DIVIDEND. 

Vide BANKRUPT, No. 32, 33. 


DIVIDING Por. 


Vide INSURANCE, No. 6. 


DOWER. 


Vide SETTLEMENT, No. 19. 


DRAWEE, DRAWER. 
Vide BILL of Exchange, 


: EAST 
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E. 


EAST INDIA Company. 
s, GEVERAL reſolutions on the con- 


ftruction of the charter-parttes of 

the Ealt-India Company. Page 272 

___ to 278 

2. Coptes of the transfer books of the 
_ Eait-India Company are evidence, 


593» Ne. [3]> 594, N. 


ECCLESIASTICAL Cour?. 


Vide APPARLITOR, PROBATE. PROC- 
TOR, PROHIBITION. REGISTER. 


ECCLESIASTICAL Teaſe. 


Fceleſiaſtical Jea/zs can only be of. 
lands formerly letten. #""Io0 


| 
EJECTMENT. 


1. Ejetment will lie for a mine. 30g 
2. An attorney cannot be ee in an 
ejetment.. - © - 406, n. [1] 
3. Where it is clear that the perſon in 
| whom the /egal eftate 1s veſted, 1s a 
mere ?ru/tce, he thall not avail him- 
ſelf of his title to defeat his ce/fuz que 
truſt from recovering in ejectment, 
7#1, 722» 777 
$7 4. But guzre as to that point; 
Vide Doe, Leſſee of Hoddeſden, wv. 
Staple, B. R. M. 29 G. 3. 721, 
n. [+154 (F] 
6. Fice MorRTGAGE, No. 1, 2, 3, 
| 4,5. NorTice, No. 1. 


ELECTION. 


1, Vide CoRPoRaTion, No. 8, In- 
FORMATION, No, 4. MaroR. 
2, Vide Op rion. 


ELEGIT. 


1, The ferif on an elegit is not bound 
to dehver a moiety of cach particular 


tenements and farms making, in 
value, a moiety of the whole ; Der 
v. the Earl of 4bingden, M. 1 G. 3. 


Pape 473 to 476 
2. The land extended under an clegit 
muſt be ſer out by metres and bounds. 


476, &n. [1] 


EMBARGO. 


The effe&t of an embargo on policies of 
inſurance. Vide In$URAanGCE, No. 


39, 32> 33» 34» 35» 30- 


EMBLEMENTS. 


Vide Mot TGaGE, No. 11. 


LNEMY.- 
Vide Alien Enemy, PRIZE: 


ENQUIRY. 


1. A writ of enquiry is not neceſſary 
where the aCtion 1s on a covenant for 
the payment of a liquidated ſum. 

316 

2, On the execution of a writ of en- 
quiry in an action on a written 1n- 
ſtrument, the infktrument muſt be 


3. Vide Damaces, No. 5, 6. Ds- 
MURRER 70 Evidence, No. 4. 


ENROLLMENT. 


1. What 3s evidence of the enrolment 
of @ bargain and fate, Vide Evi- 
DENCE, No, 4. p 

2. Of /eajes in the Duchy of Lancafter. 
Vide EVIDENCE, No. 5. 


ENTRY. 


i. Aual entry is neceſſary to avoid a 
fine. = 483, &n. #1], 485, 486 


| 2. 2%. If it is not neceſlary to prevent 


the operation of the ttatute of limita- 
 thons Ft un - 483, n. |] 
(FP 3. So held, on a trial at bar, nn- 
leſs there be ſome ſpecial reaſon to 
the contrary; Ford v. Grey, B. R. 


' tenement and farm, but only certain 


Re - io bo  ' | 
Cc 4 & 4+ Av 


produced, -- 410, &n. [2] 


485, n. [165]. 
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(7 4. 4&val entry is alſo neceſſary 
to ſupport treſpaſs for me/jze profits 
againſt one who was occupier when 

- the title accrued, but not at the time 
of the gjectment. Page 485,n. [18] 


EQUITABLE Efate. 


1. Reſicence for forty days on an 
equitable gate gains a "ſettlement ; | 
631, 632. Rex v. Wiwelinzham, T. 
21:4 - - 767 to 770 

2. A dewijee of the ſurplus ariſing from 
the ſale of land after payment of 
debts and legacies has an equitable 
intereſt in the land, and may keep 
the land, paying the debts and Iega- 
ClCs. 770 

3. If the lee! intereſt i in land Jeſcend 
m fee ſimpte ex parte maternd, and 
the equitable intereſt m fee ſ1mple 


| 


ex parte pateriia, or wice Verſa, te 


equitable ſhall meroe in the legal | 


eftats, and both Tollow the line 

through which the legal eftate de- 

ſeended 3 Geed; ight v. Welis, T.21 

(5.2. - - 771 to 70 
4. Vide EJECTMENT, No. 3. 


EQUITY 


1. Tnall cates of a purchaſe for wal- 
able confacet -ation equity muſt follow > 
not lead tne law. — «2 

WA The conftrufion of . COVEAANTS and 
agreements mutt be the ſame in equity 


and at law. - - - 277 | 


3. So mult the comfrudion of powwers. 
293 

+ 4. In the caſe of an »/uriovs contra? 
equity will aflift the debtor to retain 
all above legal intereſt if not paid. 


697, n. 
+5. Or to recover back what has been 


paid above the principal and legal | 


 aniereſt. 2 Ow 6958, Ne. 


6. Vide PF WTE; No. 6. HEALS; | 


_ No. 3. 
EQUITY of Redempiion. 


Inſtance where a court of law takes 
notice of the equity. of redemption 
of a muortgagor, after the morigage 


has been forfeited. Vide ASS1GNEE, - 


No. 4. MOAT GAGE: No. 19. 


ERROR, 


1, If error 1s afſgned on a miſtake jr, 
form, the miſtake may be amended 
in the court below, pending the 
evrit of CINE 3 Richards v. Brown, 
E. 19G. 3. Page 114 tolls, &n. 

| [1], 116, -n, 

2. And this in a penal adn; Riches ds 
V. Brown, E. 19 G. 3 114 to 115 

3. An avowart 15 not a plaintiff within 
3 Hen. 7. c. 10. and 1s not entitled 
to co/?s or damages on the aftirmance 
by a court of error of a judgment in 
his favour, - = 709g,n. [2] 

4. Yide AMENDMENT, NO. I, 4, 4, 
5, 6. CourT, No. 8. Dama- 
GES, No. 3; 4. ExXCHEQUER 
Chamber. + Non-Pros, No. 8. 


— 


— A. 


ESTATE. 


1. When general words in a wit pa ak 
_ an &//ate for /ife, and when an eſtate 
in tee. - 7,418, 759 to 764 
| 2. A devile of 5x All my eſtate”? or © all 
my intereſt,” © paſſes an eſtate 1n fee- 
ſimple, OY -' 763 
3+ But «« all my /ands in 6 "thi at} &” 
e words deſcriptive of locality, and 
wh only a /ife-eftate. 434, 7 763 
4. And this, altuough the reflator 
ſhou!d have marked Eis diſapproba- 
tion of his heir at law by a legacy of 
I's.3 Right V. Sidcboitham, T. 21 
G. 3. - - 759 to 764 
s. In general, if an eſtate 1s given in- 
definitely without words of limitation, 
an intereſt for /;fe paſſes. 750, n. 
6. Settlement by eſtate. Vide SETTLE- 
MEXT, No. 18, 19, 20, 21, 22, 
$4» 0, 37-39, 29+ | 
7. Vide EQuiTaBLE Eftate. LEGAL 
Eſtate, LIMITATION. 


wa 


| ESTOPPEL. 


What certainty 1 eceflary in eltoppels. 
Vide CERTAINTY, No. 5. 


EVIDENCE. 


1. Parole atands } 13 adamiſ/ible tO rebut 
the 
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the reſulting uſe to the conuſor of a 
fine; Roe v. Popham, M. 19 G3. 
Page 25, to 26 
2. An implicd revocation of a will may 
be rebutted by every ſort of evidence. 

3 
3. The 4writ of execution 15 not PR 
of the judgement, unleſs againſt the 
' party to the ao in which the judg- 
ment was given, = 41 & n. (mn) 
4. The certificate of the auditor of the 
Duchy of Lancaſter 1s ſufficient evi- 
dence of the exre//zrent of a Duchy 
leaſe; Kinnerſley v. Orpe, H. 19 G. 3. 
560, 58 
5. $0 the indorſement by the Le 
officer 15 ſufficient evidence of the 
enrollment of a bargain and ſale, 
ey. 
6. In debt on a bond, if it 1s ae 


that the defendant admitted the debt, | 


and that the attendance of the /ub- 
ſcribing witneſs could not be procur- 
ed, 1t 15 ſutacient to prove the hand- 
writing of the defendant, and of the 
ewitneſs ; Coghlan v. Willamſen, H. 
19 G. 3. : : 93 
(79. By ftat.. 26 G. 3. c. 57.4 38. 
deeds exccuted in the Eaſt Indies, 
when the ſubſcribing witneiles reſide 
there, are made evidence in Great 
Britain on proof of the hand-writing 
of the parties and of the witneſles, 
93, n. [fF] 

+8, In an action by the atlignees of a 
bankrupt, 1f the petitioning creditor*s 
abt ariſes by bond, proot of the ac- 
knowledgment of the bankrupt, (the 
obligor) that he owed that debt, does 

- Not ſuperſede the neceſlity of calling 
or accounting for the abſence of the 
Subſcribing witneſs ; Abbot vw, Plumbe, 
T,:19-C.3. - - 216, 217 
+9. Nor is ſach acknowledgment fut- 
ficient m the caſe of an action on the 
bond againft the obligor. 216, 217 
lo. Matter of defence happening atter 
the a#iou brought, but before plea 
pleaded, may be given in evidence, 
nn thoſe a&#zors where ſpecial matter 


may be proved on the gezeral fue ;_ | 


Sullivan v, Montague, H, 19. G. 3. 

| 106 to113 

it. An executor who takes no beneficial 
wntereſt, is a competent wiineſs 10 


5 


—_— 


prove the zefator's ſanity ; Goodtitle 
v. Welford, E. 19 G. 3. Page 139 
tO 141 
15” 12. Or any other matter concern- 
ing the will, 141, n. [151 (F] 
+ 13. S018 a bare zru/tee to prove the 
execution of the deed to himſelf, 
141 I 
14. If a perſon zzterefted NT | wn, 
render or releaſe, he 1s an admiſſible 
witneſs, although the ſurrenderee, 
Wc. ſhould refuſe to accept the ſur- 
render or releaſe; Goodtitle v. Wel. 
ford, E. 1g G. 3. - 139 tolg1 
15. It is no objection to an ' executor”s 
teſtimony, that he may be liable to 
actions as EXecutor ae ſon tort, 141 
16. When copies are evidence. Vide 
Coyy. 
17. The miniſter and ſubſcribing v7. 
neſjes to the regifter are not the only 
competent witneiſes to prove the 
zdentity of the perſons married ; Birt 
v. Barlow, E. 19 G.3. 171 to 175 
13, One who hgs acted in breach of 
an alleged 3 is not a competent 
witneſs to diſprove the cuſtom ; The 
Company of Carpenters v. Hayward, 
E. 20 G. 3. - 374» 375 
19. 'To prove the manner of conducting 
a particular branch of trade at one 
place, evidence may be given of the 
manner of conduCtting the ſame 
_ branch at another place; Noble v. 
Kennoway, M. 21 G. 3. g10to 513 
20. Evidence of the c:/om of one ma- 
nor 1s not admiſſible to prove the 
cuſtom of another manor. 4 "P.I8 
21. Inftance where evidence of oþnion 
is not admi//ible ; Syers v. Bridge, M. 
21 CG. 3. . $27 tO 531 
22. A witneſs 18 not bound to anfwer 
whether he 1s a pap? ; Rex w. Lord 
George Gordon, Il, 21 G. 3. 593 
23. The acknowledgment of one out of 
ſeveral drawers of a joint and ſeve- 
ral prom:ffory note may be given in 
evidence on a ſeparate a&#on againſt 
any of the others, and will take the 
caſe out of the ſtatute of /imitations ; 
Whitcomb v, Whiting, E. 21 G. 3. 
652, 653, &n..[1] 
24. Inſtance where a party offering 
what is not the beſt evidence, it ſhall 
be read if it make againſt him ; 
Bermon 
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Bermon v. Woodbridge, T. 21 G. 3. 
a Page 781 to 788 

25. Vide BanKkRUPT, No. 13, 27. 
Carias, No. 3. CORPORATION, 
' No. 7. DEecrEt, No. 3. Dse- 
MURRER zo Ewidence, FEME Co- 
vert, No. 3. Game, No. 3. In- 
'DICTMENT, No. 4+ OriNnioNn. 


EXCHANGE. 
Fias B1l1 of Exchange. 


EXCHEQUER Chamber. 


i. A writ of error from the King's 
Bench to the Exchequer Chamber, 
cannot be quaſhed in the £Kng's 
Bench ; Lloyd v. Skutt, E. 20 G. 3. 

Pak 359070 353 

} 2. Nor i the court of Chancery ; Lloyd 
v. Skutt, Canc. 353,n. [+91] 

3. 2z. It a writ of error hes from the 

King's Bench to the Exchequer cham- 
ber in a qr tam atith of debt, 351, 

WI 352 

+ 4. Reſolved, that it does; Lloyd v. 

 Skutt, Cam. Scacc. 353, 0. [+91] 

$. Du, If mn any caſe when the ation 
is by original. 352, & n. [3] 

6. It does not he in ations de /canda- 
l's magnatim. r 351 

. On a wrt of error from the King's 
Bench, only a tranſcript of the re- 
cord 13 fent into the Exchequer 

' chamber, 

8. The ſtatute of 3 Her. 7. c. 10. ex- 


= 


tends to the core of error from the | 


King's Bench in the Exchequer cham- 


ber. - 752,n. [3] 
9. Yet the praCtice of that court has 


been not to allozy intereit on the |. 


money recovered by the judgment 


below, when afirmed. 752,n,[3]| 


F 1a. But ſuch prattice has been de- 
parted from, and intereſt allowed 
there, in fome late caſes. 753, n. 


[t*] 
EXCISE. 


'J. A _peralty for not paying the exciſe 
duties upon candles, incurred before 


a bankruptcy, but not ſubſtantiated | 


| 


352, Ne [3] | 


L 


by convidtion tall after, continues a 
lien upon the tftate in the hands of 
the a/fignees, and may be difrained 
for; Stracy v. Hulſe, T. 20 G. 3, 
Page 411 to 416 
2. So in the caſe of malt; Attorney 
General v. Senior ; Scacc. 1739. 415, 
416, n. [1], Rex v. Fowler, Scacc, 
19 G. 3. 415, 416, n. [2], 417,n, 
3. Vide CERT:ORARI, NO. $5. CONM- 
MISSIONERS of Exci/e. 


EXCLUSIVE. 


When a 2ime ſpecified 1s to be exclu. 
five, and when wnclufive. Vide 
« AFTER,” ** FROM.” Hut and 
Cry. | 


EXECUTION. 


1. If a plaintiff cannot find ſufficient 
effects to ſatisfy his judgment, the 
court will order the fheriff to retain 
for his ufe money which he has le- 
vied in an a" at the ſuit of the 
defendant ; Armiſtead v. Philpa, T7. 
19G. 3. | 231 
. Vide ELEGIT, EVIDENCE, No. 3. 
ExTEnNT. MHusBAND, INo. 3. 
InsoLvenT Devtecr, No.7. JuDpc- 
MENT, No. 8, 9. . Non-Pros. No. 
6, 9. ParTNER, No. 2. SHE- 
RIFF, No. 1, 4, 6, 7. | 


EXECUTOR. 


» An executor cannot be ſued in the 
county court of Middleſex ; Ailway v. 
Burrows, M. 20 G. 4. 203, 204 

. Vide ADMINISTRATION. 8 E- 
VIDENCE, No. 11, 12, 


EXECUTORY. 

. If money is paid on an uYlegal con- 
tract, while the contract remains exe- 
cutory the money may be recovered 
back, in an a&tion for money had 
and received. 471 


EXECUTORY Devih. 


. An executory deviſe of a real «fat? 
to B. after one to the heirs of the 


body | 
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body of A. 1s not too remote, becauſe 
it muſt veſt either in poſſeſſion or as 
a remainder on the death of 4; Doe 
ve Fonnereau, M. 21 G.qz. Page 487 
| to 509 
2 Vide REMalnDEeR, No. 3, 4, 5. 
W1LL, No. 27, 28, 29. 


EXEMPTION. 


1. Preſcriptive exemptions from ſerving 
on juries are not taken away by any 
of the ſtatutes concerning juries ; Rex 
v. Pugh, E. 19 G. 2. 188 to 191 

2. Vide CONSTABLE, No. 3, 4, 5+ 


EXTENT: 
1. Anextent of the Crown in caſe of a : 
bankruptcy does not attach if iſſued 


after the a//ignment. - 415 

2, Nor in the caſe of ations, if atter 

Judgment, - e...". $65 
F 


FEE-FARM. | 
A FEE-farm rent 1s a rent granted | 


in fee, of atleaſt one-fourth the 
value of the land at the time of the 
grant, " 

2. It may either be a rert-ſervice, 
rent-ſeck, or rent-charge. 627, n.[1] 

+ 3. Though ſome think the term 1s 
properly only apphcable to rents-/cr- 


VLCEs -".. 0237, 0, [+ 128] 
FELON, FELONY. 


Vide FoxRFE1TURE, No. 1. Pracet- 
Officer. ' R1oT, No. 4, 6. 


FEM-E Covers, 7 
1. A feme covert is capable of pur- 


; 


chaſing of others, without the con- | 


currence of her huſband, ſubject to | 
diſagreement, which will diveſt the 
eſtate ; Barnfather v. Jordan, M. 21 


G. 3. 21 - 432] 


'2. Hence, in covenant for rent againi: 
an aſſignee, an aſſignment over before 


627 & n.[1]| 


the plaintiff reply that the aſſignee 
over 1s a feme covert ; Barnfather v. 
Jordan, M, 21 G. 3. ' Page 452 
3- A feme covert's will of perſonal 
eſtate, authorized by a power in a mar- 


evidence ll proved.in the eccleſiaſtical 
court ; Stone v. Forſyth, T. 21 G, 3. 
707 to 70 

[FP 4. But the regular courſe ip ach 
caſes 1s for the Giritual court not to 
grant probate of the will, but admini- 
firation with the avill (as a te/tament- 
ary paper ) annexed. 70g9n. [F150 


| 5. Vide HuzBanD. F>] 


FEOFFMENT, 


If tenant ex parte maternd wake a feoff- 
ment to the uſe of his maternal heirs, 
and the feoffee re-enfeoff him ex- 
preſsly to the uſe of thoſe heirs, vet 
the re-mfeoffment ſhall enure to the 
paternal heirs; Doe v. Putt, C. B. 
T. 8 Ge. 3. 773, & n. [1],.775» 

{ & N. [2]. 770, n, 


FICTION ogf Law. 
Vide Bill, No. 1. Maxims, No.5. 


F-1:N £&. 


1. Parole evidence 1s admiſſible to rebut 
the reſglting »/e to the conu/or in fa- 
vour of the conr/ce ; Roe v. Popham, 
M. 19 G. 3. | 25 to26 

2. The fine and deed to lead the 2s 


ance. ng = 4 
3. AQual eniry 1s neceflary to awoid a 
fine. 483, © n. [1], 485 


FINE on Admiſſion to a Copybold. 


{ 1. Two years' rent, without any de- 


duction for the land-!ax, is fixed as 
the ſum afſeſlable for an arbitrary 
fine on admiſſion to a copyhold eare; 
Aftle v. Grant, C. B, 724, n. [2], 


2. Vide ASS$UMPSIT, No, 11, 12, 13. 


FISHERY. 
1. 24. Whether there can be a ſeveral 


the rent accrued is a good plea though 


fiſhery without the ownerſhip of the 
ſoil RD - 560 
| 2. A 


riage ſettlement, cannot be given in. 


are to be conſidered as one convey- 


to 727, N. 
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2 A perſon who fiſhes in the fiſhery of | 


another for the avowed purpoſe of 


giving riſe to an aQtion to try the | 


Tight, 1s not liable to a penalty under 
5 Geo. 3.c. 14.; Kinnerſley v. William 


Orpe, M. 21 G. 3. Page 517, 518 3 


FOREIGN Attachment. 
Vide ATTacumenT, No. 2, 3, 4. 


I FOREIGN Bill of Exchange. 
8g Yide BILL of Exchange, No. 10. 


FOREIGN Fudement. 


[> 1. Vide ASSUmPs1T, No.1. DeBr, 
No. 1. 


(> 2. 2%. Whether foreign judgments | 


are not conclufive, in this country, on 
the parties ; Galbraith v. Newille, B. 
R: eh, Geo. 3. 5, n. [ (P2] 
(> 3- Judgments of a foreign court »f 


admiralty certainly are ; Bernardi v. | 


. Mottenx, H. 21.G,3. 5.n. [t>1] 


FOREIGN S5»s and Property, 
Vide INSURANCE, No.31,41,50,51. 


FORFEITURE. 


1. The goods of a felor veſting in the 
Crown by forfeiture or not ſubje& to 


-the debts of the felon. 545, 546 | 


2. Forfeiture of a peralty in an agree- 
- ment, bond, &c. Vide AGREEMENT, 
'No. 6. AnnviTY, No. 1,3, 4, 5. 
BaiL, No.6. Inso: venT Debtor, 

* No. 1. - L,£asE,: No. 6,8. 

3. Forfeiture of an office. Vide ALpgr- 
MAN, No.1. CaPITAL Burge/c, 
4. FORFEITURE under the exci/e laxvs, 

ide DISTRESS, No. 3. 


FORGERY. 
Vide BriLL of Exchange, No. 7, 19. 


InDICTMENT, No. 4. LiMmiTta-. 
TION of A#iors, No. 4. 


FRAUD. 
1. There may be caſes which fraud will 
taxe out of the fatute of imitations. 


2. Vide BankrvuerT, No. 3, 4, r, 6, 

24, 25, 26, 30, 35, 36. Decrgs, 
No. 1. InsURance, | No. 13. 
JupcmetenT, No. 7. Limira. 
TION of A&ions, No.5, 6. Max. 
IMs, No.6. Preavpinc, No. 18. 
PowER, No. 9g. Ransom, No. c, 
RELEASE, No. 2. SETTLEMENT, 
No. 18. | 


| + 3- The ſtatute of frauds and por. 


juries. ' Vide the TaBLE of Statute; 
after izle STATUTE. 


FREIGHT. 


I. The freight is a /zcz on the cargo of 
the />7p. Page 104, 


2. No freight is due unleſs the //;4 


arrive, - «: $415 $42 


« FROM.” 


t. Inftance when «© from ſuch a day” 
includes the dav; Pugh v. The Dube 
of Leeds, B. R. M. 18 G. 3. 55, 

' n. [15] & [65] 

CP 2. Inſtance where ** trom a place” 
is excluſive; Rex v. Gamlingay, B. 
R. H. 30 G.3. $53-n.[15] [5] 


650 


G. 
G AME. 
$ Lord of a hundred or wwapentat: 


cannot grant a deputation to kill 

game ; The Earl of Aileſbury v. Pat- 
tijon, M. 19 Ge. 3. 29 10 30 
2, In a conviction tor killing game the 
information maſt negative every one of 
the gralifications mentioned in 22 & 
23 Car. 2. c. 25. Rex v. Wheatman, 
E.-20 G...3» - 345 340 
IF 3. But the evidence needs not 3; Rex 
'v. Crewther ; H, 26G, 3. 340-0: 
[5] 

4. A convidtion for uſing a gun, ** be- 
ing an engine for the deitruction of 
game,” is void, unleſs it add that the 


party uſed it for the deſtruction of 


game; Rex v. Hunt, E. 15 G+ 3: 
wy | 683, n. [1] 
GAMING: 


F; 


Pe 
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| 
GAMING. 

t. Contra#s as well as ſecurities for mo- 
' ney /oft at play are void. Page 743 
2. Securities but not contrafs for mo- 
ney /ent to play with are void. 741, 
Pabgth 743 

3. A bill of exchange or promiſſory note 
for money loſt at play is void in the 
hands of an indorlee, though for va- 
Juable confederation, and without 79- 
rice. = - 630, 743 


GENERAL J/ie. 


Fids Cons TABLE, No. 2. CosTs, 
' No. 15, 19. Mis-RECiTAL, No. 
2. PLEADING, No. 10, L1, 12. 


QLOUCESTER:; 


Perjury being committed in the booth- 
hall within the limits of the county of 
the city of Glouceſter, on the trial of a 
cauſe before a jury of the county at 
large, the indictment may be found 

_ and tried by juries of the county at 
large; Rex v. Gough, T. 21 G. 3. 


791 to 797 
GRACE. 


Oy. Whether the drawer of a promiſſory 
zote is entitled to days of grace. 063, 


& n, [2] 
G R E A oF” Selſiozs. 
Fide WALES, No. 1, 3s 5: 


GROATS. 


Yite Lorb's AF. 


 +GROSSE Aventure. | 


+ What 15 a contract @ /a groſſe avens- 
ture, explained. 291, n. [1] 


_—_ " 
—_— 


H. 


HABEAS Corpus. 


I. HE court will not grant a ha- 
beas corpus ad teftificandum to | 

bring up a priſoner of warz Furly 
v. Newnham, T. 20 G. 3. 419, 


2. What certainty 1s required in returss 
to writs of habeas corpus. Vide 
CERTAINTY, No. 2. | 


HEIR. 


Words in a<v/ll tending to difinherit an 
heir at law, will-not have that effe&t 
unleſs the eſtate is completely de- 
viſed to another. Page 763 


HEIRS. 


1. Inftances where the word © heirs”? 
ſhall be conſtrued to mean heirs of 
the body. 206, 267, Sn. [1] 

TF 2. They may be fo reſtrained, by 
ſubſequent words, in the caſe of a 
deed as well as of a awill, 266, n. [5] 

3- When © heirs of the body” are 
words of limitation. 340 to 345 

4- When words of purchaſe. 487 to 

509, 506, ne. 

5. Where maternal ſhall be preferred 
to paternal heirs. Vide EQUITABLE: 
Eftate, No. 3. 

6. Where the paternal heirs ſhall be 
preferred. Yide FrorrMenT. 


HERBAGE and Pannage. 


1. What paſſes by a grant of herbage 
and pannage, - -" 203 
2. 22. Whether herbage and pannage 
are rateable to the poor. 302 to 3og 


|: 3. The ranger of a royal park is 


not rateable tor herbage and pan- 
nage ; Lord Bute v. Grindall, B, R. 
T.-30- Tc. 305, n. [4(F] 
4. Ejefment or treſpaſs will not: lie for 
crbage and pannage, - 304 


HEREDITAMENT. 
uu, If copyields are included in the 
As Y 2. 
HIGH Treaſon. 


Ea 
[ide TREASON. 


HIGHWAY, 
t.-If a pariſh, confifting of two dif- 


420 


| tris which are bound to repair ſepa- 
rately, 


word © hereditaments?? in 27 Fl. c. 


716, n. [1]: 


, 
} # 
4 
: 
: 
} 
i 
: j 
[1 
ft 
144 
i J 
i { 
i ny 
1 HH 
1 F 
[1 
Bl} 
Th 
' 
24*:% 
of.) 
'T \ 
{L 
$ ! 
wv 
i 
it 
h | 
L | 
A : 
4 , 
/ | 
": } 
in / 
48 bl 
* "qe 
vt \ 
8 : 
Ni 
* . 
in 
118 l 
$1 41 
i 
43 : 
+I 
kf 4 
F448 
; 


_ 
CIIITEL In 


> ———— 
- >> = 


pn rare e— — —O OCD ——_ 
PRISE Sol > Gnas SIE a FIG ES 


gee — 
- = _———_ 

— - 
- 


» es + 9. ns, > — = 
hr py a..—__—__———__ pA —____ ge 


—— OR" IP > Ry. - 
= - py 
we - -- b = = 


_2cAGTICES -— DZ --<e—__ 


= —_ 5—_— - 
- _ = 


A Table of the Principal Matters. 


rately, be convi#ed for not repairing | 
the road in one of the diltrits, the 
other having notice of the ?ndidment, 
the court will conſider it as bemg 
ſubſtantially the conviction of the duſ- 


tric which ought to have repaire, | 


and, if-tne fire has been levied on 
an ibabitant of the other, will grant 
a ſpecial mandamus for a rate on the 


_diftri& bound to repair ; Rex v. Town- | 


ſhend, T. 20 G. 3. Page 421, 422 
2. When a highway is overflowed or 
out of repair, paſſengers may j/:f» 
zoing on the adjoining Iand. 7406, 
147» 749 


+ 3. Statute of bridges and highways. | 
Vide TaBLE of Statutes after zitle | 


STATUTE. 


_ HIRING. 
Settlement by hiring and ſervice. Vide 


SETTLEMENT, No. 8, 9g, 10, I1,: 


I2Z, 13, 14, 15, 24- 


HORSES. 


t. Unſoundhorſes. YideWarranTy. 
2. Horſes employed in drawing the 


artillery are billetable under the mu- | 


tiny at, whether they belong to the 


ordnance or are furniſhed by contradt; | 


Read v. Willan, T. 20 G. 3. 422 
; to 4.26 


HOSTAGE. 
Vide RaxnsoM, No.1 4. 


(3 HOUSE of Commons. 
7 Vide JOURNALS. 
HOUSES. 


How to be rated for the poor. Fide' 
PooRerate, No. 15. 


HOVERING. 


 HoveRING a@. 609, & n. (a) 
HUE and Cy. 


Proceedings againſt the hundred on the 
fatutes of hue and cry mult be com- 


menced within a year after the r@b- | 


| bery committed, and the day On 
which it was committed is to be 7. 
cluded im computing the year. Page 46; 


| HUNDRED. 
| | 


1. A lord of a hundred cannot appoint 
a game-keeper ; 'The Earl of Jile/- 
bury v. Pattiſon, M. 19 G. 3. 

| 28 to 30 

2. The hundred is not hable if the 
robber is taken within 40 days after 
the crime was committed. 704. 


R1oT, No. 1, 2, 3, 5- 


HUSBAND. 


7. In an ation of covenant by the huf. 
| band of tenant in fee, he muſt ge- 
clare on a ſeiſin in their demeſne as 


f of fee, in himſelf and his avife, in 
right of his wife ; Polyblank v. Haaw- 


kins, H. 20 G. 3. 329, 330 
2, If he declare on a ſeifin- in his de- 
' meſne, as of freehold, in right of 


detiurrer ; Polzblank v. Hawkins, H, 
206.3, . - 329, 330 
3- The huſband cannot have execution 

for' the co/?s on a plea of coverture 

found for the defendant, without a 

feire facias; Wartley v. Rayner, E. 
"4 Ws Þ - 637 
4. Vide COVENANT, No. 3. SET- 

TLEMENT, No. Ii, 2. 


R 
JAMAICA. 
1. 2 Whether the ſtatute of frauds 
| WF extends to 7amaica. 238 
2. It does not to Barbadoes. 38 


n. [F] 


1DENTITY. 


What ſhall be evidence of identity in a 
queſtion of aQtual marriage. Fide 


EVIDENCE, No. 15. | 
| +I M M As 


3- Vide Black At, Hue and Cry, 


his wife, it will be bad on ſpecial 


Vit, 
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+FIMMATERIAL.. 


Immaterial allegations in pleading. Vide 
| ALLEGATION, No. 3." 


IMPERTINENT, 


Impertinent allegations in pleading. Vide 


ALLEGATION, No. 1, 2. ; 


IMPLICATION. 


1. When an efate ſhall be raiſed by 
implication, in a will. Page 492, 
498, 501, 507, n. [3] 

2. Vide PxEsUumPTlON, REeMAIN- 
DER, No. Il, 2. RETURN, No. 


4» 5 


INCLUSIVE. 


When a time ſpecified is to be inclu- ' 
five and when exciufirve. Vide *© AF- 
TER,” © From.” HUE ard Cry. 


INDEBITATUS Aſimy/i. 


Vide A$8UMP$S1T, No. 1, 4, 5, ©, 7> 
8,0; 11, 1214s: :14» 15»: 30s 
BaxKkRUPT, No. 32, 33, 34» 35- 


INDEMNITY. 


A mercantile policy of za/urance 13 2 
mere coztratt of mndemmity. 470, 


780 
INDENTURE:.. 


Indenture of apprenticeſhip. Vide Co- 
VENANT, No. 11. 


INDICTMENT. | 


{ 
1. An inditment is inſufficient where- 
ever all the fats charged may be 
true, and yet the party be innocent. 
16.3 
2. Another proſecution depending tor, 
the ſame crime cannot be pleaded mn 
abatement to an indictment. 240, & 
| n. [1] 
3+ The court will not quaſh an indict - 
| ment on the motion of the proſe- 


. 


| cutor unleſs on the ground of in/f- 


ficiency, - Page 240, 241 
4- The words ** purporting to be a bank- 
note,” in an indictment, mean that the 
note, upon the face of it, appears to 
be a bank-note, and the want of ſuch 
appearance cannot be ſupplied by 
evidence of repreſentations of the par- 
ty when he diſpoſed of it; Rex v. 
Jones, M. 20 G. 3. 390 to 302 
5. An indiftment for obſtructing the 
execution of a power granted by /ta- 
tute, les at common law, and ought 
not to conclude ** contra formam fta- 
tutti ;?? Rex v. Smith, 1. 20 G. 3. 
| | 1 to 446 
6. But an inditment for 4 oft 
created by fatute, 15 bad, unleſs it 
conclude ** contra formam flatuti.” 
Ss 445 
7. An widitment for not ſerving the 
office of conſtable under an appoint- 
ment by a corporation, without ſhew- 
ing a right in the corporation to ap- 
point by grant or preſcription, 15 bad. 
534» 530, 538 
8. VideCERTAINTY, No. 2. GLovu- 
CESTER. MURDER, No.2. TREa- 
SON, No. 1. VARIANCE, No. 1. 

_ Vazxpicr, No. 7. 


INDORSEE, INDORSE- 
MENT, INDORSOR. 


Vide BiLL of Exchange, No. 5, 12, 
13, 14, 15, 16, 17, 19, 20, 21, 22s 


INFORMATION. 


1. Another proſecution depending can. 
not be pleaded 1n abatement to any 
other but gui tam wmformations, 

240, & n. [1] 

2, It is a general rule, that in order to 
obtain .an information for a private 
/itel, charging a ſpecific offence, the 


party libelled muſt deny the charge 


upon oath; Rex v. Millzs, M, 20 
G. 3. - ES 234 
2. The above rule (No. 2.) is invari- 
able, unleſs the party 1s abroad at a 
great diſtance, or the charge is of 


171} el4 3 [:- 
| criminal language held in pariza 
mon! ; 
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ment; Rex v. Hafewell, & v. Bate, 
B20 Us $ Page 387 to 391 
4. In what caſes the court will grant 
an information againſt ju/tices of 


peace or mag:/ftrates of a corporation, | 


on a charge of abuſing their office to 
ſerve ele4im purpoſes. 
&. Vide CosTs, No.g. Overstets, 
No. 3. 


INFORMATION ex effczs. 


rt. The court will not give leave to 


quaſh one filed by the Attorney Gene- | 


ral; Rex v. Stration; M. 20 G. 3. 
239 to 241 
2. But he may enter a nol; pro/equui upon 
it, and file another; Rex v. Stratton, 


' MM. 20 G« 3. 


INFORMATION 7z the nature 


G £ 
of Ono W arranto. 


Fide CoRrOoRATION, No. 8. 


INFORMATION for killing 


Game. 


Vide Games; No. 2. 


INHABITANT. 


i. Inhabitants of market towns. 
MAankkeT Towns. 


Vide 


2. Fide Hicyway, No. 1. + SET- 
TLEMENT, No. 6. 


INJUNCTION. 
Vide Tetra, No, 2. 


iP INLAND Bill of Exchange. 
&F Yigde Bil of Exchange, No. 10. | 


INN of Court. 


Vide BARRISTER, No. 2, 3. 


INQUIRY. 
Vide ENQUIRY. 


INROLLMENT. 


Vide ENROLLMENT, 


; 


588 to 590 | 


| 


239 to 241 | 


INSOLVENCY. 


1. The inſolvency of a defendant, ſince 
the action brought, is good cauſe 
againſt ;udgment as in cafe of a 79. 
ſuit; Bailly v. Wilkinſon, E. 21 G. 
3. - - Page 671 

2. Vide Bill of Exchange, No. 20, 

SETTLEMENT, No. 18. 


INSOLVENT Dabes: 


. A diſcharge under the inſolvent a@ 
of 16 Geo. 3. c. 38. does not prote& 
the party againſt a covenant for pay- 
ment of an annuity, as to payments 
accruing after his diſcharge, al. 
though a bond to ſecure the annuity 
was forfeited before the diſcharge; 
Cotterel v. Hooke, H. 19G 3. 97 to 

a 10! 

. But a diſcharge under 18 G. 2. c. 

52. does (by $ 30.) protect the 
grantor of an annuity from payments 
accruing after his diſcharge. 100 
+3. A trader may be 7n/olvert with- 
out being a bankrupt. 92, n. [+] 

+ 4- If a perſon who has been diſcharg- 
ed by an inſolvent a&, givea note for 
a debt which accrued before his dit- 
charge, there 1s a fuficient confidera- 
tion to ſupport an a#:o on the new 
promiſe ; Beſt v. Barber, B. R. M. 
23 G. 3. 101, N. [+ 42] 

. If a perſon who has been diſcharged 
by an infolvent a&, brings an a4: 
and recovers on a promiſſory note 
made to him before his impriſon- 
ment, but not due till after his diſ- 
charge, and which was not inſerted 
in his ſchedule, he ſhall hold the 
money as a truſtee for his allignees; 
Brown v. Rivers, M. 21 G. 3+ 472 

473 

6. By 18 Geo. 3. c. 52. the inſolvent 
is protected againſt bonds executed 
before, though not payable till after, 
the day in the at; Paget v. Wheate, 
E.21 G. 3. 66g to 671 

7. An ation will not lie againft the 

ſheriff, or his officer, for taking 2 
diſcharged 7n/olvent in executiv' 3 
Tarlton v. Fiſher, E. 21 G. 3. 071 

; to 077 


> INSTAL- 


FE? INSTALMENTS, 
F Yide BankruePT, No. 15. 


INST AN CE Court. 


ki 
Difference between the inſtance court 
and the prize court of Admiralty. 
Vide ADMIRALTY, No. 5. 


INSURANCE, INSURED, 
INSURER. 


i. A ſtipulation, thoagh written on the 
margin of the policy, 1s a wvarranty ; 
Bean v. Stupart, M. 19g G. 3. 11 to 
14. Kenyon v. Berthon N, Pr. 19 G. 
A Page 12,n. [4] 

2. But if on a ſeparate paper, tzough 

pinned or wafered to the policy, it 15 


only a repreſentation; Parwwfon v. Bar- | 


nevelt, Nc Pr. T. 18 Ge. 4. 124. 
4. Bize v. Fletcher, N. Pr. 19 G. 3. 
NN 12,0; 

3- Difference between repreſentation; 
and warranties. 11 tO 14, 260, 201, 
1 262, 285, 289 
4. Warranties in policies mult be ftrict- 
ly complied with, but repre/entations 
need only be fair and ſubſtantially 
true. 11.to'14, 11, n. {37}, 12,n. 
5. The word /eamen, 1n a policy, extends 


to all the crew, incleding boys, cook, | 


Oc. Bean v. Siupart, M. 19 G. 3. 
11 to 14, 11,n. [3], 12,n.|4] 
6. If a ſhip fail on a woyage different 
from, although coinciding in part 
with, that inſured, the polzcy is dil- 
charged, although the /o/s happen 
before the dividing point; Wooldridge 
v. Boydell, M. 19 G. 3.  16to 18 | 
7. A deviation intended, if the /o/5 hap- 
pen before it take effect, does not 
diſcharge the policy. 18. Thellufſon 
'V. Ferguſſon, E. 19 G. 3. Ee 


8. A warranty * to ſail with conwoy®? 
means the uſual convoy for the woy- 
age, and not a mere departure with 
convoy ; Lilly v. Ewer, H. 19 G. 3. 

72 tO 74, & n- [7], 735, 730 

9. Bat in ſuch a caſe (No. 8.) an un- 
foreſeen {eparation 1s no breach of 
the warranty. . 74, 271, 730 


ms 
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for a voyage, if the ſhip is taken and 
recaptured, and, after the recapture, 
the captain, acting fairly for the be- 
neat of his employers, ſells the ſhip 
and cargo, and thereby puts an end 
to the voyage, tne inſured may 
abandon, and recover as for a total 
loſs ; Milles v. Fletcher, T. 19 G. 3. 
Page 231.to 235 

+ 11. An inſurance upon a /zfe 1s within 
the fatute of 19 G. 2. c. 32. 2. 
and theretore proveable under a com- 
miſjion of bankrupt, though the loſs 


Lioiard, B. R. Hl. 24. G.z. 166n. 

| {+55], 167,n. [+] 

12. If the woyage 1s loſt, or not worth 
. purſuing, if the /aſvage 1s high, if 
further expence 1s neceflary, 1f the 


undertake to pay that expence, the 
iofured may abandon, notwithftand- 
ing a recapture; Milles v. Fletcher, 
7.190, 43; 231 to 235 
13. If goods are inſured on board a 
ſhip from London to Nantz, with li- 


cleared only for Offend, but fails di- 
reftly for Nan!z, that being the 
known courſe of the trade, in order 
to ſave certain duties both here and 
in France, there 1s no fraud on the 
under-auriter, fo as to diſcharge the 
policy; Planche v. Fleicher, M. 20 
To pe 251 to 254. 
14. If an inſurance 1s made before the 
_ commencement of hoſtilities, but 
when an immediate war 1s univer- 
ſally expe&ted, the inſured 1s not 
bound to give the under-writer notice 
though the ſhip does not fail till after 
tae war commences ; Planche v. 
Fietcher, M.20 G. 3. 251 to 254. 
15. In ſach caſe (No. 14.), upon a po- 
licy in the uſual form, the wnder- 
writer will be hable for a [5 by 
capture; Planche v. Fletcher, M. 20 
G. 3. - - 251 to 254 
16. An inſurance on a woeyage exprets- 
ly prohibited by the laws of this 
country is wveid; Fohnjjon v. Sutton, 
AM. 20 G. 3. - 254, 255 
17. On a repreſentation that a ihip was 
ſeen fate on ſuch a day, ata certain 


io. A ſhip and goods being infured | 


V0. 11. 


latitude or point in the woyage, if 


happen after the bankruptcy ; Cox v. 


urder-avriter WuUl not. at all events - 


berty to call at Ofend, and ſhe is 
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it turn out that ſhe had got ſafe to the 


point repreſented, but was loſt two | 


days before the day mentioned, the 
difference (though by miſtake) 1s 
material, and Akharges the policy ; 
Macdowall v. Fraſer, M. 20 G. 3. 
"EIY Page 260 to 262 
18. If the inſured repreſents material 
fats, without knowing them to be 
true, he takes the riſk of their being 
fo on himſelf. 261 
C7 19. So, if the agent of the wunder- 
. evriter does ſo, his principal 1s hable; 
Fitzherbert vn. Mather, B. R. M. 26 
Ge I» 261,n. [(F] 
20. In a policy on goods ſhipped on 
board a certain ſhip, to return part 
of the premium ** if ſails with convoy 
and arrives,”” the arrival of the ſhip 
1s what is meant, and the full return 
is to be made on the whole ium 4n- 
ſured, though there ſhovld be an 


- -_ 


average loſs on the goods; Simmd v. | 


Boyzdeli, MM. 20 G. 3. 208 to 272 
21. It is not neceſſary under ſuch a 
| policy (No. 20.) that the thip ſhould 


arrive in company with the convoy; | 
Simondv.Boydell, M.20.G.3.208 to272 | 
22. If an infured ſhip quit the courſe | 


deſcribed 1a the policy from necel- 


ſity, ſhe muſt purſue the new woyege } 


of neceſlity, in the direct courſe, and 
in the ſhorteſt time, otherwiſe the 


policy will be diſcharged ; Lawabre | 


_ v. Wilſon; Bize v. Fletcher; Lawva- 


bre v. Walter; M. 20 G. 3. ' 


284. T0 291 | 


23. On an Eaft-India voyage, under a 
policy At and from Port L* Orient 


to: Pondicherry, Madras and China,. 


and at and from thence back to the 
ſhip's port or ports of diſcharge wm 
France, with hberty to touch, 72 the 
outward or homeward bound voyage, 
at the Iſles of France and Bourden, 
' and at all or any other place or 
P'aces, what or where/oever, and that 
it ſhall be lawful for the ſaid ſhip, 7 
this woyage, to proceed and {ail to, 
and touch and ſtay at any ports or 
places whatſoever, as weil on this 
fide as on the other fide of the Cape 
of Good Hope, without being deemed 
a deviation)? — The general words 
- are qualilied and reſtrained, by the 


| 
| 


| 


' 


i 


| 


—_ 


25; 


expreſſions, © in the outward or hone. 
ward bound voyage,”” and, ** in this 
voyage,” to mean all places in the 
uſual courſe of the voyage to and 
from the places mentioned in the 
policy ; Lavavre v. Wilſon ; Lavabre 


v. Walter, M. 20G. 3. P.284 to 286 


24. Under ſuch a policy (No. 23.) it is 


a deviation to go to Bengal ; Lavabye 
v. Wilſen ; Lawabre v. Walter,M. 29 
G. 3. _ 284 to 291 
A policy being —** At and from 
L*Orwent, to the ifles of France and 
Bourbon, and to all or any ports and 
places, where and whatſoever, in 
the Eaft-Indies, China, Perſia, or 
elſewhere, beyond the Cape of Gud 
Hope, from place to place, and dur. 
ing the ſhip's ftay and trade, back. 
wards and forwards, at ail ports and 
places, and until her ſafe arrival in 
France'*—altnough the inſared, by 
a repreſentation, watered to the policy 
at the time of under-writng, tate 
—-* that the ſhip intends to fail in 
September or Oober, and to g0 to 
Madeira, the illes of France, Pondi- 
cherry, China, the ifles of France, 
and {*O::ent?? — If the inſured really 
intended that the ſlip ſhould ſail as 
early as repreſented, and that ſhe 
ſhould go to China, the policy 1s 
not diſcharged, though he after- 
 warCs change his intention, and the 
ſhip does not fail tl December, and 
goes to Bengal, and not to Chia; 
Bize v. Fletcher, N. Pr. after E. 20 
$9 Yo 284 to 289 
26. A deviation from neceſlity mutt be 
juſtified, both as to fubltance and 
manner. 291 
27. A repreſentation made to the tirk 
underwriter extends to all the others; 
Baroer v. Fletcher, M. 20 G. 3. 395» 
| 7 | 306 
28, A reprejentation, that a ſhip 1s ex- 
pected to fail on ſuch a day from: the 
coalt of 4frica, is not material lo a5 
to diſcharge the policy, though it 
turn out, that ſhe aCtually failed 6x 
months before; Barber v. Fletcher, 
M.20 &:. 4% - 05, 30b 
+ 29. It fas not diſcloſed by the bro- 
ker for the inſured, in a repreſentation 
of the fate of the ſhip, appear mate- 


rial 


_ = 
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#eal to the jury, though they did not 


to the broker, who, merely on that 


" account, abſtained from mentioning 
them, the inſurance is woid; Shirley 
v. Wilkinſon, B. R. M. 22 G. 3. 

Page 306, n. [+81] 

zo. Where there 1s a ſtipulation in a 

- policy, on a foreign (hip, that the po- 
licy ſhall be ſufficient proof of 7-- 
tereſt, and there 15 judgment by de- 
fault, the plaintiff, on the evri* of 
enquiry, need only prove the defen- 
dant's ſubſcription, without giving 
any evidence of intereſt ; T bellufſon v. 
Fletcher, H. 20 G. 3. 315, 316 

31. Policies on foreign ſhips and property 
are not within the /atute of 19 Geo. 

"$5. £6-3J » - - 316 

32. On a warranty to fail from [Famai- 
ca, on or before a day certain, if 
the ſhip departs from her port of 
loading on that day, with all her 

_ cargo and clearances on board, and 
proceeds to the place of rendez- 


vous in the iſland, expeCting to find | 


a couvoy and proceed immedaately, 
but is detained there by an embargo 


till after the day, the departure 1s a | 


compliance with the warranty, 

| though the captain knew of the em- 
bargo when he ſailed, the embargo 
being. only till convoy ſhould be 
. ready ;\ Earle v. Harris, E. 20 G. 3. 
--".3$7.70.359 
33. So, a French ſhip being awarranied 
to ſail from Guaqaloupe on or before 
a day certain, if ſhe take in all her 
cargo and clearances, and leave her 
port of loading before the day, and 
{ail to another part of the iſland, in 
the dire courſe of her woyage, 
merely in the hopes of joining coz- 
wy, and to take the goverror's dil- 
patches for France, the warranty 1s 
complied with, though the governor 
there ſhould detain her beyond the 
day, and although it ſhould be a 
condition inſerted in one of her clear- 
ances, © that ſhe ſhould paſs that 
* way to take the orders of govern- 
* ment ;*” T hellufon v. £ erguſjon, E.20 
CG, 3. 301 to 300.  Thellufjon v. 
Staples, N. Pr. after E. 20 G. 3. 
366, n. [9], 367, n- 

34+ So, if a ſhip 


is inſured at and from. 


Jamaica, warranted to fail, or to 
have failed, on or before a day cer- 
- tain, 1t ſhe fail on the day, from her 
port of loading, with all her cargo 
and clearances on board, to another 
part of the iſland, for the ſake of 
Joining convoy, that being the uſual 
place of rendezvous, the warranty is 
complied with, although ſuch place 
be out of the direct” courſe of the 
voyage, and the ſhip is detained 
there, by an embargo, till after the 
day; Bond v. Nutt, B. R.E. 17 G. 
3. Page 366,n. [9], to 370, n. 
35. Yet the ſhip in ſuch caſe (No. 34.) 
would be proteQed under the words 
« at Jamaica,” in ſailing between 
the two places. - 370,n. 
30. If a ſhip, warranted to ſail on a 
day certain, gets under fail on the 
day, with intent to purſue her voy- 
age, the warranty 1s comphed with, 
though the ſhould be obliged to put 
back initantly by an embargo, before 
ſhe gets our of the harbour ; T hel- 
Iufjen v. Ferguſſen, N. Pr. 369, n. 
--.-:.870; &-n..* 
37. An inſurance being made without 
intereſt, and the premium paid, the 
inſured ſhall not recover it back ; 
Lowry v. Beurdicu, M.21 G. 3. 
4608 to 472 
CF 38. So, in the caſe of a re-a//a- 
rance, void, by 19 G. 2. c. 373 
Anaree v. Fieicher, B. R. E. 29 G.z. 
ES (471, 2. [oF] 
39. An under-writer 18 preſumed to 
know the nature and pecuhar cir- 
 cumſtances of the branch of trade 
to which the inſurance relates ; Neb/e 
v. Kennoway, M. 21 G. 3.51oto 513 
40. An inſurance, © with liberty to 
cruiſe fix weeks,”” means fix weeks 
ſucceſiively, from the commence- 
ment of the cruite; Syers v. Bridge, 
M. 21 G. 3. =" 4237-0 $31 +. 
41. The ſhip and goods being war- 
ranted neutral, a condemnation by a 
foreign court of Admiralty 1s not con- 
clufrve evidence that they were not 
neutral, unleſs it. appear that the 
condemnation went on that ground; 
_ Bernardi v. Motteux, H. 21 G. 3. 


575 to 583 
| 42, When a ſhip 1s inſured againſt caps 
: | D-4:3-. Fure 
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ture for twelve months, at the rate 
of ſo much-per month, making a ſpe- 

cified groſs ſum, though the r// 

ceaſe before the end of two months, 

by the /o/5 of the ſhip in a ſtorm, 

there ſhall be no apportionment nor 

return of premium, the contra being | 
entire ; Loraine v. T homlinſon, H. 21 
G..3. Page 585 to 588 
| 43+ So, if a ſhip is inſured for twelve 
months, at a groſs ſum, warranted 
free from captures, there ſhall be no. 
apportionment nor return, though the 
riſe Ceaſe, by the capture of the 


ſhip, before the expiration of the | 


twelve months, 587, 784, 785 


44. So, if there 1s an inſurance on a | 


ſhip and goods—at and from 4. to 
B., during her ſtay and trade there, 
at and from thence to her port or 
ports of diſcharge 1n C., and at and 
from thence back to A.—it 1s an 
entire contra, and, if the /ofs hap- 
pen at any time after the commence- 
ment of the r;/#, there ſhall be no 
apportionment nor return; Bermond v. 


Weodbriage, T. 21 G. 3. 781 to 789 


45- So, if there 15s an inſurance upon a 
life for a year, with an exception as 
to ſuicide and the hands of juſtice, if 
the party die in either of 'thoſe ways 
within the year, there ſhall be no 
apportionment nor return. 785, 789 


46. But if the policy 18—** at and from 


Londin to Halifax mm Nova Scotia, | 


evarranted to depart with convoy from 
Portſmouth” — the riſe and contra&# 
are-diviſeable, and, if the ſhip de- 
part from Por!/mouth without con- 
voy, there ſhall be an apportionment 
and return of ſo much as was paid 
for the voyage from Port/mouth to 
Halifax, to be aſcertained by the 
Jury, the commencement of any riſk 
from Port/mouth depending on the 
condition precedent of a departure 
from thence with convoy. 587, 786, 


190 


47- So, if the policy 15—** at and from | 


A, warranted to fail on a day 
certain,”** — the riſks and contra are 
_ diviſeable, the riſks from 4. depend- 
ing on. the condition precedent of a de- 


| 


— 
* 


OT 


no departure on the day, there ſhall 
be an apportionment and return. 
| Page 785, & n. [1], 790 
48. It is a general principle, that, 
where the ri has begun, though it 
ſhould ceaſe immediately, there ſhall 
be no return of premium. 588, 789 
49. And, in all cafes, when the ri 
never has begun, there ſhall be a 
return. | 588, 789 
50. Under a warranty, that the ſhip 
and cargo are neutral property, it is 
ſufficient if they are ſo when the rj/; 
commences ; Eden v. Parkijon, T. 21 
G.:3. | 32 to 736 
51. If ſuch a warranty 1s falſe, though 
the /o/5 ſhould not happen in conie- 
quence of the property not being - 
neutral, the policy is void. 733, n. 
| [1] 
52. In afſump/itt for a total loſs, an aver- 
age los may be given in evidence. 
732,n,©& n. [|] 
53- Where there has only been an 
average loſs, if the account 1s fo 
complicated that it cannot be adjult- 
ed in court, the zzry, by conſent of 
the parties, may find for a 7otal 5, 
the plaintiff entering into a rule to 
account to the - ander-writers for 
what part of the inſured property lie 
ſhall recover; Barber v. French, M. 
20 G, 3. | \ 294 


INTENDMENT. 


Vide TmMpLicaTion, PRESUMP- 
TION. ORDER. REMAINDE®, 
No. 1, 2. RETURN, No. 4, 5: 


INTEREST. 


Vide EviDeNnCE, No. 6, 7, 8, 9, 19» 
HM, 1213 14s Io 48, 22. 1x: 
| SURANCE, NO. 3O, 31, 37- 


' INTEREST of Ming. 


| 1, The jury may allow inzere/? on book | 
_ debts, in name of damages. 37 
2. Intereſt may be allowed by ti? 
court, upon the affirmance of a jz4g- 
ment for the plaintiff, on the fum 
for which the original judgment w33 


Pparture on the day, and, if there is 


| given, from the date thereof to the 
| time 


WO T{TÞ >. & - 6©.. EG THY FL 


3- But this is not of courſe in all caſes. 


] 
(3 6. But the bail in error in B. R, 
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time of the ?axaticn of cofts ; Zinck v, 
Langton, B. R. T. 22 G. 3. 


Page 752, n. [3], 7530: 


| 753» Ne 
(F 4+ If by the courſe of the court of 
error, intereſt 1s not computed 1n the 
allowance of coſts, on the aftirmance 
of the judgment, the jury may give 
intereſt, by way of damages, from 
the time of ſigning the original 
judgment ; Entwiſtle v. Shepherd, B. 
R. M. 28 G.3. 753-n.[atF] 
{FP 5. In debt on a recognizance ( 
againit bazl in error in Cam. Scacc, 
the bail are not liable to intereſt for 
the time intervening between the 
original judgment and the affiirm- 
ance. 753s Ne | @. 


are (No. 4.) ; Frith v. Leroux B. R. 
M. 28 G. 3. 753, n. [atF] 

7. Vide EXCHEQUER Chamber, No. g, 
IO. 


INTEST:AT-E. 


Vide ADMINISTRATOR. BASTARD, 


No. 2. 
JOURNALS. 


. n.[3]n. [4] 
{IF 2. The journals of the Houſe of 


Commons are records. 593, n. [FF] 


IRREGULARITY. 


Vide AGeEnT, No. 3. PRACTICE, 
No. 1, 24.7, 8, 1. - 


ISSUE. 

I. When the ſpecial matter may be 
given in evidence under the general 
ſue. Vide CONSTABLE, No. 2. 
EviDENCE, No. 10. JUDGMENT, 
No. 4. PLEaDprxNG, No. 10, 11, 
i: 

2. 2u. Whether the court will ever 
award a repleader on the application 
of the party who has taken an 1im- 


| 


| 
| 


material iſſue. - 390, 747 | 


| 


Bp 


No: 4» $ 


JUDGMENT. 


I, Indebitatus afſumpſit will he on a fo- 
reign judgment ; Crawford v. Whit- 
tal, B.R. H.13G. 3. 44 0. [1]. 
5,n. Plaiftow v. Van Uxem, Cam, 
Scacc. T, 18 G. 3. Page 5, N. 

2, So will debt; Walker v. Witter, M. 
19 G, 3. Wy. 1to 7 

3+ In declaring on a foreign judgment, it 
15 not neceilary to ſhew the ground of 
the judgment ; Walker v. Witter, M, 
I9 G.3z.1to7. Crawford v. Whit- 
tal, BH. 13G. 3.490 [1]. $2 
Plaiftow v. Van Uxem, Cam. Scacc. 

FT 10 0; 4; - 9, Ne 

4. But the defendant may give evidence 
to impeach it under the plza' of nil 
debet ; Walker v. Witter, M. 1g G. 3. 

I tO 
> 5. But 2%ere as to that point (No. 
4.) DYVide Forticn Fudgment. 
No. 2. | | 

6. If a foreign judgment 1s called a recor 

in the declaration, and the concluſion 

1s prout patet per recordum, it 1s fur = | 
þluſage, and not traverſable by a plea 
of nul tiel records, Walker v. Witter. 

M. 19 G. 3+. - 1 to 5 

7. If one, knowing of a judgment, 
purchaſe, though for a valuable con- 
fideration, the purchaſe 1s fraudulent 
and void againſt the judgment credi- 
for. Re - 88 

3. The avrit of execution 18 not evidence 
of tie judgment, except againſt the 

parties to tuch judgment, 41, 42, 

nN. 

9. A judgment entered before an extert 
is ſued out ſhall be preferred. 415g 

10. Vide AMENDMENT, No. 4, 5. 

 DeravuLT. DEMURRER 70 Evidence, 

ExTENT, No.2. PRac- 

TICE, No. 1. + Non-Pros. 


JURY. 


1. If the inhabitants of a diftrit have 
enjoyed a preſcriptive exemption from 
ſerving on juries, they are not hable 
to: ſerve under any of the /tatutes re- 
lative to juries; Rex v. Pugh, £. 19 


G. 3+ - 188 to 191 
2. Inſtances of perſons exempted from 
ſerving on juries. - 190 


Zo» In- 
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3. Inſtances of what the jury is to judge 


of. Page 515, + 555,n. [+], 681 
4. Vide DEmuRRER to Evidence, No. 


. 3- GLoucesrER. MippLEsSExX, 
No. 3. 
J US bell. 
Vide Pr1zr, No. 7. Ransom, No. 
2, 3» 6. 


JUSTICE of Peace. 


T. When a juſtice of peace is entitled 
to double cs under 7 Fac. 1. c. 5. 
Fide CosTs, No. 7. 

2. In what caſes he may plead the genc- 
ral iſue, and give the ſpecial matter 

 MNewidence. 307 

3- The court will not grant an informa- 
7201 againſt a juſtice of peace who has 
erred merely from ignorance. 427 

+ 4- The juriſdiction of juſtices of the 
peace and commiſſioners of exciſe, are, 
as to the exciſe laws, exactly the 
ſame, within their reſpective juriſ- 
dictions. ceo, [+] 

5. Vide BasTARD, No. 3, 4. Con- 
VICTION, No. 1, 2, 3, 5, 6. In- 
FORMATION, No. 4. ORDER. 
RELi1zr, No. 4. 


JUSTIFICATION. 


Fide ConsTaBLEe, No. 2. CosrTs, 
No. 16. Hicnway, No. 2. Jus- 
TICE of Peace, No. 2. Way, No. 
2. TRESPASS wi” armis, No. 7. 


JUSTIFICATION ff Ball. 
 Fide Bail, No. 2. 


K. 
K ING. 


TDE ApminISTRATION, No. 4. 
_ BasTaARD, No. 2. Excise. Ex» 
TENT. FORFEITURE, No. I. 


 NavicaBLE River, OFFICER. 


| 


KING's BENCH. 


1. The court of King's Bench has power 
to remove every convittion by cer!i. 
orari, unleſs where that authority 1s 
taken away - by /atute. Page 549 

2. Vide EXCHEQUER Chamber. 


L. 


LANDLORD. 
[7 1. PHE ftatute of 8 Ann. c. 14. 
I 


. extends only to the im- 
mediate, and not to a ſuperior, or 
ground landlord; Maſter Bennet's 
caſe, B, R. M. 1x G. 2, 065. n. 

[FP 1] 

{7 2. The effect of that ſlatute may be 
obtained by motion ; Darling v. Hill, 
B. R. E. 9 Geo. 2. 665, n. [IF 2] 

3. Vide Demand, No. 1, 2, 3, 4 
LanD-Tax, No. 1. LEease. Poor- 
Rate, No. 14. Retsgase, No. 2. 
SETTLEMENT, No.5, 6, 7. Va- 
RIANCE, No.8, 9. 


LAND-Tax. 


1. The land-tax is not peculiarly a 
landlord's tax with reſpe& to the 
public. 227, n. [4] 
. A grantee of a ee-farm rent — 
«. without any deduction, defalca- 
« tion, Or abatement, for or in any 
reſpe& whatſoever”? —1s entitled to 
the full rent, without deducting the 
land-rax ; Bradbury v. Wright, Hl. 
#1 Gr 3. 624 to 629 
. The land-tax is not to be deducted 
out of the two years* value payable 
as an arbitrary fine for admiſſion 10 a 
copyhold eftate ; Aſtle v. Grant, C. b. 

724, n. [2], to 727, It 
4. Vide SETTLEMENT, No. 5, 06, 7+ 


LATIT- AT. 


1. A latitat may be taken out before 
the cauſe of ation accrues, 62 


i 


| 2. A writ of /atitat runs into Wales; 


Penry v. Jones, T. 19 G. 3. 2133 


Lid 
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Lloyd v. Fones, B. R. T. 9g G. 3. 
Page 213, n. [10] 


LEASE. 


1. Alcaſe void in 1ts creation as againſt 
a remainder-man, does not become 
valid by his accepting rent and ſuf- 
fering the leflee tro make improve- 
ments after his remainder veſts in 
poſſeſhon 3 Doe v. Butcher, M. 19 

_—_ - 5O tO 53. 

+ 2. But 24. Whether equity would not 

relieve in ſuch a caſe. 54,n. [+ 26] 

3+ A leaſe by the huſband of a //eme 
covert*s eſtate (though not within 432 
Hen. 8. c. 28.) 18 only wozdable, 

53» N» [17], 54, n. 

4. But a mortgage of a feme covert's 
eſtate, though in form of a leaſe, is 
woid ; Goodright v. Strathan,B. R. MM 
I; G. 3. 53, [N17], 54. n; 

$5. Under a proviſo, thar ail afſignments 
of a leaſe thall be ve:d it not enrolled, 
under-leaſes are not included ; K4- 
ner/ley v. Orpe, H. 19 G. 3.50 to 58. 

+6. Where a leaſe is :p/o fafo void, by 
the condition or limitation, no accept- 
ance of rent aiterwards can make 
it have continuance as between the 
grantor and grantee. 57, n. {+ 291], 
| 58, n. (+) 

+ 7. Otherwiſe it is of a leaſe woidatir 
only. 57,n. [+ 29], 58,n. [+] 

8. An wiader-leaje 18 not an af/renment, 
to the effect of working a forfeiture 
under a prov!ſo not to atugn. 
57» 194 

F? 9. But under a proviſo— © that the 
& leaſe ſhall become wozd, in cale the 
&« leſſee, his executors or adminiſtra- 
* tors, thall, at and during the ſaid 
&« term, ſet, let, or ailign over, the 


« ſaid hereby demiſed meſſuage or | 


« dwelling-houſe, or any part there- 
_« of,*—a. demiſe by the leflee's 


adminiftratrix for a term a day thort | 


of the expiration of the oricmnalleate, 
is bad ; Roe, lefjee of Gregfon, v. Har- 
riſon, B.. R.-£. 28. G. 3. 

57. n. [{F] 


10, The landlord cannot ive an wunder- | 


tenant on the covenant for rent ; Hol- 
ford v, Hatch, E.19G. 3. 183 to 187 


| 


T 11, When the whole term 15 made. 


over by the /z/ee, although in- the 

deed by which that is done, the rext 

anda power of entry for non-payment, 

1s reſerved to him, and not to the 

original Jeffer, this is an af/ignments 

and not. an wnder-leaſe ; Palmer V, 
Edwards, B. R. E. 23, G. 3. 

Page 187,n. [+ 59], 188,n. [+] 

+ 12. And in ſuch caſe, (No. 10.) the 

original /:/or, or his aſſignee of the 


reverſion, may ſue or be ſacd, on 


the reſpeRive covenants in the ong1- 
nal leaje; Palmer v. Edwards, B. KR. 
E. 23 G. 3. 187, n. [+ 59], 188, 
n. [t 
#13, And this (No. 11.) although 
new covenants are introduced m the 
afignment ; Palmer v. Edwards, B. 
R. E.23 G. 3. 187, n.[+ 59], 188» 
n. [+] 
+ 14. What cannot be ſupported as an 
oljignment, ſhail be good as an unacr- 
leaſe, againtt the party granting it. 
188, n. [+] 
7? 15. A proviſo—that a leaſe ſhall 
become wo: upon the leflee's com- 
mitting an act of bankruptcy, and be- 
ing found a bantrupt—1s good; Roe 


lejjee of Hunter, v. Galliers, B. R. IM. 
28 G. 3. 184, n. [>] 
16. Fide COovENANT,' No. 4, 5, 0, 
8,9, 10. ECCLESIASTICAL Leafe. 
MorTGaGe, No. 2, 3» 4» 5» Os 
10.  Powtr, No. 1, 2, 5, 0, 7s 9. 


LEE; Ts 
$. The appointment of conſtables is in- 
cidental to a- court leet. . 537 


2, No mana can be of two leets. 761d, 


LE GA CG: Y. 


1. Land may paſs under the word 
« legacy.” 40, © n. [>] 


LEGAL Fate. 


Vide EqQuiTaBLE ZEftate, No. 3 
MoRTGAGE, No. 3, 17, 


LESSEE, LESSOR, 
Vide Kioruzny: No. 2. Lzase. 
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tF LETTERS PATENT. | 
(F Vide Oytr, No. 4. 


ETBETD; 


Vide INFORMAT1ON, No, 2, 3+« 


44; 1-2-K; | 


1, 'The captain of a /5ip has no lien on 
the ſhip for <vages, ſtores, or repairs 
done in England; Wilkins v. Car- 

. michael, H. 19 G. 3. Page1ol to 105 

2. Freightis a hen on the cargo, 104 


3. An attorney has a lien on his client's 


deeds, papers, and money, for his 
bill, - - 104, IO5, 238 
4+. 2, Whether an officer of a court of. 
jaitice has a lien on the records of the 
court for his fees. 194, n. [26], 195 
5. If a candle-maker, being in arrear 
for the ſingle duties, become a 
bankrupt, and 1s conviaed after the 
aſſignment of his eftate, the double. 
duties are a lien on the candles, uten- 


fils and materials in the hands of the | 


aſlignees; Stracy v. Hulſe, T. 20. G. 
$. - 395 to 416 
6. .So, in the caſe of malt; 'Ihe 4:- 
torney General. v. Senior, Scacc. 1737, 
415, 416, n.'[1], Rex v. Fowler, 
Scacc. 19 G. 3. 416, n. {2}, 
| 417, N. 


LIFE. 


1. What words ſhall paſs an e/ate for 

- life. Fide Es8TaTE, No.' 1, 3, 
4»:5» | 

2. Powers to tenants for life. Vide 
PowER, No. 1,2, 4, 5, ©, 7. 


ANCE, No.11, 45. 
LIMITATION. 
1. When a limitation over can only 


take effect on the event of a prior li- 
mitation , firſt taking effect; Doe v. 


Shippard, H. 19 G. 3. 75 to 79, 


OF, N, 


5 | 
2. When it can only take effe& on the. 


alternatie of a prior limitation not 


| 


3. Inſurance on a life. Vide Insur- | 


taking effe&. Page 264 to 268, 504, 


; n. gOF, Nh, 
3. Of the different claſſes of kmitations 
over. 504, N. FOF, I, 


LIMITATION of Afions, 


1, All gui tam aftions on any /atnte 
made or to be made (except the fta. 
tute of 7://age ) ſhall be brought with - 
in one year after the offence com- 
mitted. - 235,n. [15] 

2, A bill may be filed in vacation 
againſt an azzorrey, to prevent the 
flatutes of limitation from atiech} 

| 

3. 2u. If afual entry 1s neceifirs D 

_ prevent the Fazute from attaching, ſo 
as to bar a poſſeſſory right. 48;, 

n. [1 

1Z 4- So held, on a trial at bar, 3] 
leis there be ſome ſpecial reaſon to 
the contrary ; Ford v. Grey, B.-R. 
. WF | "En 485. n. [167] 

5. A perſonal repreſentative having 
found among the papers of the de- 
ceaſed a morigage deed, and having 
aſhigned it for the mortgage money 
more than fix years ago, affirming, 
and reciting 11, the deed of aflign- 
ment, that it was a mortgage deed 
made or mentioned to be made be- 
tween the morigagor and mortgagee for 
that ſum, the aſſignee ſhall not re- 
cover back the mortgage money, 
although it ſhall turn out that the 
mortgage was a forgery, and that the 
aj/ignee 1d not diſcover the forgery 
till within 6 years before he brings 
his a&tion, unleſs the a/ignor knew of 
of the forgery ; Bree v. Holbech, E. 
21 G. 3. - 654 to 657 


| 6. There may be caſes which fraud | 


will take out of the ature of limita- 
t10ns. ps 656 


7. VideB1LL, No. 3, 


LONDON. 


Fide A. DER MAN, No. 2. ATTACH- 
_ MENT, No.2, 3, CusTtom, No. 
IO, 11, 12, CosTs, No. 3, 4. 


LORD's 


ng. 


I, 


Ou. ons WW md A A rw =, 


Vi 


Pi 


In 
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LORDs ACT. | 


1. The groats allowed under 32 Geo. 2. 
c. 28, (called the Lords' at) muſt 
be made payable and be paid on 
every Monday, whatever may be the 
day on which the defendant 1s 
brought up to be diſcharged and 15 
remanded at the inſtance of the 

_ plaintiff; Lench v. Pargiter, H. 19 

© -Ge..4o - Page 68, 69 

2, An order of a Judge under that act, 

made out of term, 15s final ; Lench v. 

Pargiter, H. 19 G. 3. 68, 69 


L 0:8 $. 
Vide INSURANCE. 
1. OT: 
Lot and Cope. Vide Cort, 


LOT TRHERY; 
ConſtruQtion of 17 Geo. 3. c. 46. rela- 


tive to the lottery ; Layton v. Pearce, | 


M. 19 G. 3. 15, 16 


cm. 


M. 
MAGISTRATE. 
PIPE CosTs, No. 7. InrFormMa- 


TION, No. 4. JUSTICE of Peace. 
MayoR. | | 


+MAGN A Charta. 


+ Vide TaBLE of Statutes after title 
OTATUTE., 


MAINTENANCE of zhe Poor. | 


Vide RELIEF, 
MALICIOUS Proſecution. 


In an aQtion for a malicious proſecution, | 


the plaintiff muſt ſhew in his decla- 
ration that the original ſuit (where- 


4 


MANDAMUS. 


I. © Not duly eleQed, admitted, and 
ſworn,” is not a good return to a 
mandamus to reſtore ; Rex v. Lyme 
Regis, H.19G. 3. Page 79to 86 
2, ©* Not duly eleQed, admitted, or 
{worn,”” perhaps is. | 80 


3. «© Not duly eleQted”” is a good re- 


turn to a mandamus to admit, 80 
4. What certainty 1s required in a re- 
turn to a mandamus. Vide Ctr- 
TAINTY, No. 2. G 
5. On a mandamus to reſtore to the 
office of a capital burgeſs, in a re- 
turn,—that the cauſe of amotion was 
non-attendance at a meeting to which 
' the party was ſummoned for the elec» 


ment, that the right of eleQtion 15— 
« in the capital burgeſſes being the 
& common council**—does not aflert 
with ſufticient certainty that he had a 
right to concur in the eleCtion, be- 
cauſe it does not neceſſarily appear, 
that a// the capital burgeſſes are of the 
common council ; Rex v. Lyme Regis, 
£.19G. 3. 177 to 182 

6. A mandamus will not le to compel 
admiſſion to the degree of barriſter ; 
Rex v. Gray's {un, E. 20 G. 3. 


353 0.357 


damus to the Bank, &c. to transfer 

ſtock; Rex v. The Bank of England, 
| M. 21 G. 3. 524 to 526 
8. Vide RETURN, No. 1, 2, 3, 5. 


MANOR. 


6. EviDpeNncE, No. 20. 
GAGE, No. 15, 16. 


Mok T- 


MARKET Timor. 


The znhabitants of a market town, or of 
a City, —_ or town corporate, 

_ are not prohibited by 1 & 2 Ph, & 
M, «c. 7. from ſelling woollen cloth, 
&c. in other market towns, cities, 
&c, by retail, and not in open fair 
Lee v, White, M. 20 G, 3. 256 


ever _—_— is at an end; F/her | 


V. Briftow, T, 19 G. 3. 215 


M AR- 


tion of a capital burgeſs,—an aver- 


7. The court will not grant a man-_ 


Vide CopynyorD. CusTom, No. 5, 


_— 
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MARRIAGE. 


1. The actual celebration of a marriage 
need not be proved in any cty1l caſe 
except in actions for criminal conver- 

ſation. - Page 174 

2. What ſhall be evidence of an attual 
marriage. Vide Cory, No. 1. Evi- 
DENCE, No. 17. 

3. A marriage is void if celebrated in 

a chapel ere&ed ſince 26 Geo. 2. 
although marriages may have been 

frequently celebrated de facto there ; 
Rex v. Northfield, E. 21 G.z3. 659 
to 661 

4. But by 21 Geo. 3. c. 53. ſuch marri- 
ages, 1f previous to that act, are made 
valid, and the clergyman exempted 
from the penalties of 26 Geo. 2. c. 33. 

661, n. [1] 

To Marriage Settlement. Vide Mor T- 


GAGE, No. 16. Power, No. 4, 7. 


+ W1LL, No. 1, 2, 3, 4, ©, 7, 31. 


MARSHALSEA Court. 


The plaint, not the capias, 15 the com- 
 mencement of the action in the Mar- 
ſhalſea court; Ward v. Honeyaword, 
H, 19 G. 3. G1, 62 


MASTER. 


1. The Maſter may tax coſts on an' 


agent*s bill to his client the attorney in 
the country. 18, N. 190, N. 
2. Vide CosTs, No, 10. PARTNER, 
No. 2. 
MASTER of the Rolls, 


Vide Cas, No. 3. 


M AXIMS applied or explained. 


I. Dui prior eft tempore potior eff jure. | 


« << 
2. All acts 7n pari materid are to be 
taken together. 36 


3. Inpleading, wig trita via tuta. 60 


4. Communis error facit jus. 102, n, 


[1] 
5. Legal f4:0ns ſhall not be contradicted 
to let in objections of form. I12 


6. A third perſon ſhall neither ſuffes 
nor profit by the fraud of another, 
| | Page 229 
7. In pari delifo potior eff conditio de. 
fendentis. 255, 408, 470, 695, n, 
| [3] to 698, n. 
S. All mercantile contradts ought to be 
conflrued hiberally. 277 
9. Expreſſions uſed by the courts are to 
be underſtood with relation to the 
ſubjet matter then before them, 
| 28 
10. The intention of a 7zeftator web 
prevail if conſiſtent with law. 322 
11. Effect muſt be given to all the 
words of a w:1l if poſlible. 322 
12. Ignorantia juris non excuſat. 471 
13. Freight 18 the mother of wages, 
2 
14. "The fafety of the ſhip 1s the 4 
ther of freight. on 642 
 I5. Quod inconveniens eft, won licitum 
eſt. al - 610 
16. Quod ab initio non walet, trafqu 
temporis non convaleſcit. ' 660 
17. Remedial laws are to have a hberal 
conſtruction. - 706 
18. Penal laws are to be conſtrued ſtrict- 
ly. - - 706 
+ 19. Yelenti non fit injuria. Inſtance 
of the miſapplication of that maxim, 
697, n. 698, n. 

20, Vide PLEADING, No. 1. 


+MATERTAL. 


preſenting the ſtate of a ſhip to an 
under-writer, though without fraud, 
vacate the inſurance ; Shirley v. W: ils 
kinſon, B. R. M. 22. G, 3. 306, i 

[+ 81] 


MAYOR. 


1-25 Whether.3f-a-mapor-o Jadein- 


tervenes, the mayor of the former 
year who 1s returning officer, and 15 
entitled by the charter to hold over 
till a legal ſucceſſor is choſen, can be 
eleFed the third year, under g An. 
Cc. 20. $8. - 397 to 401 


+MEMORANDUM. 
+ Special memorandum. YFide B11, 


Ir No. I, 4. y 


MESNE 


+ 1. Material fats not diſcloſed in re+ 


Fi 


I, 


V: 
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| | 
MESNE Profs. | 


Vide BanxRuePT, No. 37. ENTRY, 
No. 4. Mo&TGaGE, No. 6. 


MIDDLESEX. 


1. An attorney 1s not ſubjeCt to the ju- 
riſdiftion of the county court of Mid- 
dlejex ; Wiltſhire v. Lloza, E. 20 G. 3. 

Page 381, 382 

2 "of Sr ex. Vide PRACTICE, 

0. 8. 


3. Perjury committed by a wwizne/5 on a 
trial before a Middleſex jury at the 
Old Bailey, 1s tried by a city jury. 


794» 790, 797 
4+ Yide CosTs, No. 5, 6, 11, 12. 


MILITIA. 


Vide SETTLEMENT, No. 11. 


M I N E. 


Ejefment will lie for a mine, 305 


MISRECITAL. 


' 1, If the defendant undertake to ſet 
forth the ſtatute of 23 Her. 6. c. 9. 


'1n a plea to an action on a ſheriff 's | 


bond, 2 literal miſrecital 1s fatal; 
Boyce v. Whitaker, H. 19 G. 3. 94 
to 97 
+ 2. On an 7»formation under a private 
ftatute, a miirecital of the commence- 
ment of the par/iamer! 15 fatal, after 
verdict, on the plea of not guilty. 
97, 8. [+41] 
+ 3. But it ſhould ſeem, that the miſ- 
recital of any part of a private /?a 
zute, can only be taken advantage of 
by pleading ul tel record, 97, N. 
[+ 41] 
$7 4. The introdvQtion of an unmean- 
ing word in the recital of any inſtru- 
ment in a declaration (as of ** 1f?*? in 
ſetting forth the /erif”s precept to 
the returning officer m an action for 
bribery) is not a fatal variance; King 
y. Pippet, B. R. E., 20 G. 3. 194 


| 5. Vide REcitat. VARIANCE, Nq 
bs. Bn 


+MISTAKE. 


+ Vide ConsTRUCT10N, No. 4. ERr- 
ROR, No. 1, 2. \ INSURANCE, 


No. 17, 18, 29. JUSTICE of Peace, 
0. 3. | 


MODUS. 


I. Inſtances of moduſes woid in law. 


Page 204, 205 
2. A modus is rateable to the poor. 405 


IF 3. Vide PROHIBITION, No. 2. 


I? MONEY paid into Court. 
(7 Vide ActEnT, No. 3. 


MONT UH. 


A month in law is a lunar month, or 
_ 28 days, unleſs otherwiſe expreſſed. 


463 


MORTGAGE, MORT GAGEE, 
MORTGAGOR. 


1. EjeFment will he by a mortgagee, 
againſt a zenant, under a leaſe from 
the mortgagor ſubſequent to the 
mortgage, without zozice to quit; 
Keech v. Hall, M. 19 G. 3. 21 to 

| 2 

FTP 2. But if there is tenant from Ws. 

to year, and the landlord mortgages 


preceding the year, the tenant is en- 


titled to 6 months zozice to quit, from 
the mortgagee, B. R. 21, n. [5] 


3. The /egal intereſt of a mortgagor 


in poſſeſſion, 1s inferior to that of a 
mere {ſtrict tenant at will. 22, 282, 

| | 283 

4. Butif a mortgagee encourage the 
the tenant, under a /ea/e from the 


mortgagor, to lay out money, he + 


ſhall not recover um eje&ment before 
the end of the term granted by the 
mortgagor. - - 22 


5. A tenant, under a /ea/ſe from the | 


mortgagor prior to the mortgage, 
ſhall not ſet it up againſt the mort- 


. gapgee, in gjeafment, if he has notice 


n. [FP] 


| that the mortgagee only means to 
compel 
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compel him to attorn; White v. 
Hawkins, B,. R. Page 23, n. [7] 
6. 21. If treſpaſs for meſne profits will 
he by a mortgagee, againſt a tenant 
under a /eaſe from the mortgagor, 
poſterior to the mortgage. 22, 23 
n. A mortgage by baron and feme, of 
her eſtate, 1s word, after the baron's 
death, and not merely wotdable, 
though in the form of a /za/e; Good- 
right v. Strathan, B. R. M. 15, G. 3. 


53, N. [17], 54, n. 


3. But a re-delivery of the mortgage | 


deed, by the wife, after. the hu/- 
band's death, will make it good; 
Goodrig.;t v. Strathan, B. R. M. 15 
G. 3. $3» n. [17], 54, n. 
9. And circumſtances. may operate as 
a wirtual re-delivery; Goodright v. 
Strathan, B. R. M. 15, G. 3. 53, n. 
[17], 54, N. 

10. A mortgagee, after giving otice 
of the mortgage to the zenart in pol- 
ſeflion under a l/eafe. prior to the 
mortgage, 1s entitled to the rent in 
arrear at the time of the notice, as 
well as to -what accrues afterwards, 

. and he may d/frazz for it, after ſuch 


notice; Mofs v. Gallimore, B. R. M. | 


20 G. 3. - 279 to 283 
11. A mortgagor 1s not entitled to em- 
blements, when he is turned out of 
poſſeſſion by the mortgagee. 
12. A mortgagee of a term cannot be 
ſued as affignee, till he takes afual 


poſſeſſion ; Eaton v. Faques, M. 21G. 2. 


455 to 461 
13. A mortgagor in poſleflion gains a 
ſettlement by 40 days reſidence. 632 


+ 14. So, it ſhould ſeem does a mort- | 
| 632} 


gagee 1n poſſeſſion. 
15. If a lord of a manor mortgage the 
manor in fee to 4. and afterwards 


purchaſe copyholds held of the manor, | 


and take /urrenders of them to him- 
ſelf in fee, they ſhall enure to the 


benefit of the mortgagee; Doe v.. 


Pottr, T. 21 G. 3. 710 to 722 
16. And a ſettlement by the lord of all 
his eſtate mortgaged to A. ſhall paſs 


the equity of redemption of ſuch ſur- | 


\ rendered copyholds; Doe v. Port, T. 
21 G. 3. - 710 tO 722 
17. If a mortgagor deviſe the mort- 
gaged premuſes, and afterwards pay 


_—_ 
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2. Vide ARTILLERY. 


| The negotiability of a bill of exchange 


off the mortgage, and the mortgagee 
convey the /egal eſtate to a 7ruſtee in 
truſt for the mortgagor, this change 
of the /zgal efate ſhall not operate as 
a revocation of the vill ; Doe v. Pott, 
T- 31 &. 4; Page 710 to 722 
I8. Vide SECURITY, No. 1. 


MURDER. 


1. On a ſpecial verdict, principals Tr 
the ſecond degree cannot be atfeCted, 
unleſs the jury find exprefsly, that 
they were aCtually preient, or that 
ſome atts were done by them which 
unavoidably ſhew that they were pre- 
ſent, or that they were of the fame - 
party, on the ſame purſuit, and un- 
der engagements and expeQation of 
mutual defence and ſupport from the 
perſon who did the fat; Rex vy, 
Borthawick, T. 19 G. 3. 207 to 212 

2. It ſeveral are indifed, A. as giving 
the blow, and the others as preſent 
aiding and abetting, evidence that 
one of the others gave the blow, and 
that 4. was only preſent, &c. will 

ſupport the indictment. 207, n. [8] 


MUTINY As. 


1. Inſtance of a convifion under the 
mutiny aCt, for not quartering ofi- 
cers, held to be wozd for not ttating 
the evidence; Rex v. Read, M. 21 
G&. x. - 486, 487 


N. 


NAVIGABLE AKRzver. 


THE right to the foil of a navigable 
river, belongs, by preſumption of 
law, to the K:ng, not to the owners 
of the adjoining land ; Rex v. Smith, 
20 G. 3. - 441 to 440 


NEGOTIABILITY. 


may be reſtrained by a ſpecial i- 
dorſement ; 
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derſement ; Ancher v. the Bank of Eng- 
land, E. 21 G.3z3. Page 637 to 041 


NEUTRAL Property. 


Tide InsURance, No. 41, 50, 51. 


N E W Trial. 
Vide TR1al, No. 4, 8. 


A0V0s 


VuNIRE de! 


NI L debet. 


Inſtarice of what may be given in ev7- 
.dence under the 'plca of nil debet. 
Vide JUDGMENT, No. 4. 


NIL habuit in tenementis. 


Nil habuit in tenementis 1s the proper 
plea, where the plaintiff declares on a 
demiſe to the defendant, and the de- 
fendant means to diſpute his _ 

20 


20 1 3 1 £19280: 


The authority of the judge at Nj Prius | 


1s by the commipion of Afize.» 791 


NOLI Proſequi. 


+ 1. Where two defendants in a//imp/it 
fever mn pleading, aud one pleads a 
ſpecial plea, which is found for him, 
the plaintiff may enter a nol: proſequi 
as to him, and proceed to final ;zdg- 
ment and execution agzinit the other, 


169, n. [+56] 
2. VideINFORMATION exoficio, No.2. 


N O N-Pros. N O N-Sxz. 


1. In a joint a7 the plaintiff cannot 
_ be non-pros'd by one or ſome of the 
defendants ;; Powell v. White, £. 
i9 G. 3. yy 169 
2. The z»ſolvency of the defendant hap- 
pening after the action brought, 1s 

_ good cauſe againſt judgment as in caſe 
of a nonſuit ; Bailly v. Wilkinſon, E. 
21G. 3. 671 
+ 3. Where, in a joint ation, there 1s 
Judgment by default againit one Ce- 


| 


fendant, the other cannot non-fuit } 


IT 


, the plaintiff at the trial. Page 169, n. 
HER [+56] 

+ 4. Nor obtain judgment as in caſe of 
a non-ſuit in ſuch caſe (No. 3.), if 
the plaintiff negle&t to go to trial. 
ns 169, n. [+ 56] 

+ 5. By judgment of non-pros, the plain- 
tiff 1s out of court as to all the defen- 
dants; Philpot v. Muller, B. R. E: 
23 G. 3. _ _ 169, n. [+56] 

+ 6. Therefore, 1f ſeveral defendants 
fever in pleading, one cannot ſign 
judgment of non-pros as to himſelf, and 
take out execution; Philpot v. Muller, 
B. R. E. 23 G. 3. 169,n. [+ 56] 

+ 7. It judgment 1s ſigned in ſuch caſe 
(No. 6.), the court wall ſet it afide-on 
motion, in the ſame term. 196, 


+ 56] 


+ $. But ſuch a motion in a fabb;t 501 


term 1s too late, and the redreſs muſt 
be by writ of error ; Philpot v. Mul- 
ler, B. R. E. 23 G. 3. 169, [+ 56] 

+9. If, on ſuch a ;zudgment, the aftion 
being treſpaſs wi et armis, the ca. ſa. 
ſued out 1s in zre/paſ5 on the caſe, the 
court will ſet afide the execution, even 
in a ſubſequent term (the plaintiff un- 
dertaking not to bring an a#0n), be- 
cauſe there is no other remedy ; 
Philpot v. Muller; B. R. E. 23G. 3. 

10. Inſtances of what ſhall nonſuit the 
plaintiff. Fide ALLEGAT10N, No. 
4. PLEADING, No. 6,7, 22+ 
VARIANCE, No. 2, 3, 4» 5, ©, 7, 
8, 9. | | 


t® N O N-Reſidence. 


[FP Non-RESIDENCE of Corporaters, 
Vide CORPORATION, No. 4, 5. 


NOTE. 
Vide PROMISSORY Nete. 


NOTICE. 


I. A notice to quit, © or I ſhall infiſt_ 
on double rent,”* is good to ſupport 
an ejedtment ; Doe v. Tack/in, &. 19 
(3. 3 - 175, 170 

2. A mortgagee may recover poitefſiun 
againſt the mortgagor, or a nat 
under a /eaſe from -the mortgager 

| poſterwr 


+2. Vide PrivaTts Statute, No. 2. 


+ 3. Vide REL1iEF, No. 4, 5. 
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poſterior to the mortgage, without 
notice to quit; Keech v. Hall, M. 
I9 G. 3. - Page 21 to 23 
3. 047g of diſtreſs. Vide DisTREss, 
0. 1. 
4. Notice of 7zr1:al, 
No. 1, 2, 3. 
5. Inftances where a party ſhall be af- 
feed by notice. Vide ATTORNEY, 


Fide Tzxiat; 


No. 11, 12. BiLL of Exchange, | 


No. 13, 24 Decree, No. 1. 
JupGMEnT, No. 7. Power, 


No. 4. 


6. Inſtances where fecurities ſhall be | 


woid, though in the hands of pur- 
chaſors for valuable conſideration and 
- without notice. 
No. 3. 
+ 7. Inſtances of what the court wall 
or will not take notice of. Fide 


 CusTom, No. 10, 11. PaRL1a-| 


MENT, No. 1, 2. PRIVATE 9a- 
W/O OR | 
8. Notice of appeal. Vide Arrral, 


- No. 1. 


' GAGE, No. 1, 2, 10. 


 NUL tie! record. 


t. Nul tic! record is no plea to an ac- | 


_ tion on a foreign judgment, and may 


be rejected as nugatory, although | 
_ the plaintiff has called the judgment | 


a record in his declaration, and con- 

_ cluded prout patet fer recordum ; 
Walker v. Witter, M. 19 G6. 3. 
; | 1 to 7 


4 
fNURTURE. 


+ 1. A baſtard living with the mother 
for nurture, im a pariſh where ſhe, 
and not the baſtard, is /e:zleg, 15 to 
be maintained by 1ts own pariſh ; 
Simpſon v. Fohnſon, M. 19 G. 3. 

709 

+ 2. So it 1s with regard to legitimate 

children; Rex v. Hemlington, 7. 17 


Vide GaminG,l 


+OATH. 


t JJ IDE Arrinavir. InFoRMas 
TION, No. 2,3. PERjukry. 


OCCUPANCY, 


Vide Poor- Rate, No. 8. 


OFFICE. 


1. If two offices are incompatible, the 
acceptance of the higher, p/o fade, 
vacates the other; Rex v. Blifel, B. 
R. E. 19 G. 3. Page 398, n. [22] 

FP 2. But 2uere, for it has been ſince 
held, that the ſubſequent acceptance 
of one (whether of a higher nature 
or not) vacates a former incompa- 
tible office; Milward v. Thatcher, 


 £.R.M. 28 G. 3. 378, n. [(] 
9. YideInsuURance, No. 14. MorT-| 


OFFICER. 


1. Officers of the foreſt, in the army, 
and others belonging to the K:ng, 
are exempted from ſerving on juries. 

NR | 190 

2. Sheriff *s officer. Vide PLEADING, 

No. 22. SHERIFF, 


Perjury committed at the Old Bailey, 
on a trial before a Middleſex jury, is 
laid in, and tried by a ary of, the 
city of London. 794, 790, 797 

- 

OPINION. 


Inſtance where evidence of opinion 15 not 
. admiſſible; Syers v. Bridge M. 21 
G.3; - - 527 tO 53l 


} 


OPTION. 


1. When one of two things is to be per- 
formed, the option is in the perſon 
whois to perform ; Layton v. Pearce, 
M2963 + oo 38 30 


G. 3 '9,n. [2], 10, n. 


| 


(> 2, Obſervation on that caſe. 15, ?- 
(5) [&] 
3. Upon 


g. Upon an optional agreement, if one | 
part of the alternative is prohibited 
and ſubjet to a penalty, the party 
having made his option for that part 
ſhall incur the penalty; Layton v. 
Pearce, M. 19 G. 3. 


ORDER. | 


1. Orders of juſtices are to have every 
intendment in their favour. 116, 117 
2. Difference, in that reipeCt, between 


orders and conwidions. 116, 117, 663 | 


3- Vide ASSUMPs1T, No. 5. Baxk&-: 
RUPT, No. 32, 33, 34. BASTARD, 


No. 3, 4- REMovaLl of Paupers, 
No. 1. 


ORDERS. 
Title for holy orders. Yide Titi. 


ORDNANCE. | 


Vide ARTILLERY. 
ORIGH AL. -- 

Vide ATTORNEY, No.g. TÞ CaPias, | 
, "AE 
No. 5. Orer, No.1. | 


4 


OVERSEER. | 


1. The appointment of overſeers for 
the ſub-divaſions of a pariſh 1s wvozd, 


unleſs it expreſsly appear, that the | 


pariſh could not reap the benefit of 
43 El. c.2.; Rex v. Uttoxeter, E. 
20 G..3. 240 to 350 
2. More than four overſeers cannot be 
appointed under 43 £/:z. &. 2. 
2D 349, &n. [2] 
If an overſeer alter the poor-rate | 
atter it has been allowed, but with 
the approbation of the ;u/ices, and 
deny criminal motives, the court will 
not grant an z2:/-mation againki 
him; Rex v. Barrat, M. 21 G. 3. 
405, 466 

' + Fide Poor-Rate, No. 2, 14. 


3+ 


| 
OXFORD. | 
| 


| Page 15, 16| 
4. Vide AS$1GNEE, No. 8. | 


ExXCHEQUER Chamber, | 
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he refides in the city out of the col- 
lege, is entitled to the privileges of 
the univerſity ; Rex v- Routledpe,, M. 
21 G. 3. Page 531 to 538 
2. 24. Whether under that right he is 
exempt from ſerving the office of 'con- 
ſtable for the city ; Rex v. Routledge, 
M. 21 G. 3. 531 to 538 


O-Y-ER; 


I. A defendant 1s not entitled to oyer 
of the original, and if he crave oyer 
thereof, the plaintiff may proceed 
without taking any notice of its 
Boats v. Eqwards, T. 19 G. g. 

227, 228 

. "This is alfo the rule in the court of 
Common Pleas. 228, &n. (a) 

. If oyer 1s granted of any inſtrument 
or record, and it 1s fet forth, although 
the party was not entitled to ſuck 
oyer, yet he ſhall be thereby entitled 
to take the whole inſtrument as part 
of his adverſary's plea; TFeffery ve 
White, M. 21 G. 3. 470, 477' 


| {> 4. Oyer cannot be compelled of az 


AR of Paliament. 477 


C7 5. Nor of Letters Patent ; Rex v. 
Amery, H. 26 G. 3. 477, vn. [6] 


L, 


43 


_ 
PANNAGE. 
JJ IDE HerBAGE and Pannage. 


PAPTS'T, 


Vide EviDENCE, No. 22. 


PARLIAMENT. 


+ 1. The court is bound to take notice 
of the commencement, prorogations 
and ſefiions of parhament. 97, n. 


[+41] 


| +2: And that (No. 1.) even when the 


proceedings are on a private flatulee 


97» he [+41] 
3. If a /ibel charge a memb:r with 


bt, A college barber at O»ford, though 


. criminal language held in fpar/iaments 


the 
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the court will grant an information, 
without a denial of the charge by 
affidavit. - Page 387, 388 
4. Copies of entries in the journals of 
parliament are evidence ; Rex v. Lord 


George Gordon, H. 21 G. 3. 5goto 
593, & Ne [3], 594» N- 


PARTNER. 


x. Tomakea perſon liable as a partner, 
there muſt either be a contra? be- 
tween him and the oftenſible perſon, 
to ſhare in the profit and loſs, or he 
muſt have permitted the other to 


make uſe of his credit, and to hold | 


him out as one jointly anſwerable ; 
Heare v. Dawes, E. 20 G. 3. 371 to 
373 

2, If, on an execution againſt one of 
two partners, the partnerſhip effects 
are taken and ſold, the court wall 


order the ſheriff to pay over to the | 


other, a ſhare of the produce pro- 
portioned to his ſhare in the partner- 
ſhip effeQts, to be aſcertained by the 


Maſter; Eddie v. Davidſon, E. 21 | 
G 


: Jo - 650, 651 
+ 3. Vide BILL of Exchange, No. 21. 


PE AC E-Ofrer. 


A peace-officer 1s not liable to an ac- 


tion for arre/ting a party on a reaſon- |. 


able charge of felony, without a war- 
rant, although it ſhall afterwards ap- 
pear that no felony has been com- | 
mitted; but a private perſon 1s ; 
Samuel v. Payne, E. 20 G. 3. 359, 

360, &n. [7], n.;8] 


PEER. 
Vide AcTiox, No. 8. Bair, No. 1. 


PENAL Aion. 


1. A diſcontinuance in a penal ation is 
cured by werdia, under 32 Hen. 8, 
C0 TOES : | 

2. Vide AMENDMENT, No. 8. L1- 
MITATION of A&ions, No. 1. 


PEN AL Same. * 
Fide Maxims, No. 18, n 


> 


| 


| 
| 


PENALTY. 


Vide Excise, No. 1, 2. Fisnreey, 
No. 2. MarRIaGE, No. 4, Op. 
TION, No. 3. 


PENALTY of a Bond. 


Vide AxNuiTY, No. 4, 5. Born? 
No. 1. 


PERJURY. 


+ 1. It is neceſſary in indifments for 
this offence to ſtate a legal authority 
to adminiſter an oath. Page 156 

2. Where perjury 1s to be laid, and 
tried, when committed locally within 
a county corporate, on the trial of a 
cauſe before a jury of the county at 
large. Yide GLouCEsTER. OLD 
Bailey. © | 

f 3- Statute of frauds and perjuries, 
Vide the TaBLE of Statutes aſter 
title STATUTE. 


PERSONAL Property. 


A conveyance in zruft or a deviſe 0f 
perſonal property, to one and the 
heirs of his body, veſts the whole 
intereſt, - $05, N. 506, n, 


PERSONAL Repreſentative. 


Vide ADMINISTRATION, ExEcu- 
TOR. 


+ PETITION of Rights. 


+ Vide TaBLt of Statutes after title 
STATUTE. | 


PLAINT. 


Vide MarRSHalsEa Court. 


PLANTATIONS. 


Vide ADwmiIRALTY, No. 1. Baxk- 


T RUPTCY, No. 21. JAMAICA. 


PLAY, 


Vide GAMING. 
| : PLEA 
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PLEA Pheaded. 


2. The time of plea pleaded is to be 
reckoned from the date of the entry ; 
of the plea on the record, not from 
the time of its being delivered to the 
plaintiff z Sullivan ve. Montague, H. 
Ig G. 3. =» Page 10g t0113 

F 2. A judgment obtained by a defend- | 
ant againſt the plaintiff after the 
declaration delivered, and before plea 
pleaded, may be pleaded as a ſet-off; 
Reynolds v. Beerling, B. R. M. 25 G. 
$. ets 11% [447]; 

+ 3. And that although it do not ap- 

" pear that the cav/e of afion on which 
the defendant's judgment was obtain- 
ed, aroſe prior to the commencement 
of the plaintiff*s a&#ion; Reynolds v. 
Beerling, B. R. M. 25 G. 3. 112, n. 

[+ 47] 

£7 4- But that point has been 2 
over-ruled; Evans v. Proffer, B. R. 
&. 29G. 3, 112, 113, n. [F476] 


PLEADING. | 


1, Two affirmatives cannot make an 
RR - - =. 60 
2. Whenever new matter is intro- 
duced, the plea, &c. muſt conclude | 
with a werification, w 5s" "OO 
3. Matter of defence happening after 
the aftion brought, if before plea 


pleaded (Vide PLEA pleaded), may | 


be pleaded in bar ; Sullivan v. Mon- 
tague, H. 19 G. 3, - 109t0 113 
bd 4. But 2. as to that point; Evans 
v. Profſer, B. R, E. 29 G.3- 112, 


113,n. [f47 (F]] 


5. The proſecutor may reply to a re- 
turn to a mandamus. - I59 


6. On a declaration that all an original | 


lefſee's eſtate came to the defendant 
by affignment, and a plea that all, Sc. 
- did not come, fc. modo & forma, 
and 7/ue joined, evidence of an under - 
aſe will not ſupport the iſſue ; Ho/- 
ford v. Hatch, E. 19 G. 3. 183 "= 
= 107 
7. Nor will evidence of an afſignment 
of all the original /z/ec*s eſtate in part 
of the demiſed premiſes; Hare v. 


8. Attornment, ſince the fatute of 4 
Ann. c.16. Fg. need not be averted, 
In a declaration in covenant for rent. 
oY Page 283 
9. Nor in an awvowry, - 283 
10. In zrepaſs for a tortious diftreſs for 
rent, by 11 G. 2. c. 19.4 21. the 
ſpecial matter may be given in evi- 
dence on a plea of the general iſſue. 
| 28 
Il. A 7uftice of peace, conflable, Ec, be 
ing ſued for what he has done by 


28 


plead the general Yue, and give the 
tpecial matter in evidence, 07 
12. 2x. Whether, wherever a defend- 
ant 1s permitted by ttatute to give 
the ſpecial matter in evideuce under 
the general i//ue, the plaintiff is not 
alſo entitled to give every thing in 

\ evidence, which may rebut the iſpe- 
cial defence. - - «.-""@$ 
13. In an a&@en on a Gill of exchanze, if 

| there 1s a plea of an w/urious agree- 
ment, and that the bill was given 
in conſequence thereof, the plaintiff 
may zraver/e the uſurious agreement, 
and conclude with a werification ; 
Smith v. Dovers, T. 20 G. 3. 428 
Yeh Ys to 431k 

14. When the whole of the plea is de- 
nied in the rep/ication, the concluſion 
ought to be to the country ; but, if 

a particular allegation is ſeleQed and 
denied, the concluſion ought to be 

a verification. by 6.5, AW 
115. If a perſonal repreſentative pleads 
 plent adminiftravit preter a certain 
ſum, and, afterwards, to another 
action brought in the ſame term, 
plen? adminiſtravit preter the ſame 
ſum, and, as to that ſum, ftates, 


ation, this is a good bar; Waters 
v. Ogden, Bb. 21 G. 3. 452 to 455 
16, In covenant for rent, againſt che 
defendant as a//ignee of all the /:/te's 
intereſt, Sc. by virtue whereof he be- 
came, and ſtill is poſſeſſed, Wc. if the 
defendant plcad, that all, Fc. did 
not come to him by aſlignment, and 
that he did not become poyeſed, Ec. 
it is gcod evidence to ſupport the 
plea that the aflignment was by way 


Cator, B. R.E. 18 G. 3- 183, N. 
| [:], 184, & n. [21]; 
Vo. II. 


of jzortgage, with a clauſe of redemp- 
=: 4 ti0ng 


virtue or reaſon of his oftice, may 


that he had conteſled it in the other 
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tion, and that the defendant has 
never taken a&ual poſleſlion, and. 
this, al;boygh the mortgage 15 forfeit- 
ed; Eaton v. Faques, M. 21 G. 3. 
' "Rt" Page 455 to 461. 
17. But, if the defendant plead an a/- 
/ignment over before the rent accrued, 
3t will not be a good replication, that 
the aflignee over never took aftual 
pofſeflion, without adding, that the 
aflignment over was by way of mort-' 
gage; Walker v. Reeves, B. R. M. 
22 G.3, 461,n. [1], to 463,n. 
18. Or that it was collufive and frau- 
dulent; Walker v. Reeves, B. R.M. 

| 22 G. 3. 461,n. [1], to 463, n. 
13. Nor is it a good replication in ſuch 
caſe (No. 16.) that the a/gnee over 
was a feme covert; Barnfather V. 
Tordan, M. 21 G. 3: =... 462 

' 20. In declaring on a deed (as in cove- 
nant), it is only neceſſary to Rate 
enough of the deed to ſhow a title 
to the an. - - 667 
21. And that part need not be ſet 


forth in hc verba, but only accord- | 


ing to the /egal effect or operation. 
667, 707 
22. In debt by an informer againſt a 
 feriff®s officer, if the declaration ſtate 
a judgment, and fi. fa. upon that 
judgment, both muſt be proved, al- 
though it might be unneceſſary to 
have ftated the judgment. 668, & 
n. [1] 
23. Vide BanxRuPT, No. 37. Cee 
TAINTY, No.4. (7 MisRECIi- 
TAL. OYER, No. 3. SOLVIT poft 
dieme VARIANCE. 


PLENE adminiftravit preter. 
Fide PLEADING, No. 15. 


POLICY of 1/urance. 
3. The ancient form which is fill re- 
tained is in itſelf very wmaccurate, 
but has been reduced to certainty, by 


length of time, and a variety of dil- | 
W 270 | 


cuſlion and deciſions. - 
2. Vide INSURANCE. 


| POOR. | 
Vide PoOR-Rate, RELIEF. SETTLE 
MENT. | | 


; 


{ 


| 


| 


ſ 


POOR- Rate, 


1. A rate cannot be made for repairing 
or re-building a work-houſe ; Rex v, 
Wawell,” E. 1g G. 3. Page 116to 

NP | 118 

2. Nor to re-imburſe an over/eer for 

money advanced for the pariſh. 117, 


e 


| 118 
3. If a rate appear to be illegal by the 
title, the court will quaſh it, though 
- no ſpecial caſe has been ſtated ; Rex 
v. Wavell, E.19 G. 3. 116 to 118 
4. Nu. Whether the herbage and pan- 
nage of a foreſt are rateable to the 
poor. - - 302 to zog 
(5 5- The ranger of a royal park is 
not rateable for herbage and pan- 
nage; Lord Bute v. Grindall, B. R, 
T. 26 CG. 4. 
6. Uncertainty in the value of proper- 
ty, 1s not a reaſon againſt its ratea- 
bility. -_ - 303, 304 
7, Nor the tenure under which it is 
occupied ; whether in fee, for life, 
years,.or by a keeper, or ſervant, in 
lieu of ſalary or wages, =- 304 
8. Property which does not lie in occu- 
pancy according to the ftrift common 
law ſenſe of the word, may be rate- 


9. Lot and cope in the mines of Derby- 
ſhire are rateable; Roawlls v. Gell, B, 
R. E.16 G.3. '304, &n. [1 

10. Tolls are rateable. 30G, & n. ow 

11. 'The parochial aſſeſſments for the 
vicar of St. MichaePs in Coventry 

eſtabliſhed by 19 Gee. 3. c. 60. are 

not rateable; Rex v. Toms, £, 

20 3-4 


12. But thoſe for the vicar of the Tr:i- 


; 


{f yn the ſame place, eſtabliſhed by 


Ig Geo, 3. & 57. are; Rann V. 
Pickin, Bo R. T7. 23 G.'3. 406s 
n. [1 
13, A modus for tithes is rateable, { ; 
14. If a landlord tender the rate for his 
tenant, the overſeer ought to receive 
it, and a warrant ought not to be 
granted to diftrain on the tenant; 
Rex v. Cozens, T. 20 G, 3. 420 to 
| 428 
15. Whether hou/es ſhall be ratedin adit- 
ferent proportion from land muſt de- 


_ pend on local circumſtances, and the 
jy 5 apes coun 


305,n. [dp] 


able. - - ” 304 


401 to 406. 


Te MCwnwco— am [cnwcQoccnw cue, eo EIS : 


Court will not quaſh an order for 
rating them equally ; Rex v. Sxwan- 
nage, H.21G.3z. Page 5062, 503 
16. If any error in a rate atfects the 
proportion payable by every perſon 
rated, the rate muſt be quaſhed in 
toto. - - - 503 
17. Settlement by rating. Vide S8T- 
TLEMENT, No. ©, 7, 10, 17. 


POWER. 


1. A laſe to commence from the day of 


the date is good, under a power to 


grant leaſes in poſſeſion only, and. 


not in rever/ron; Pugh v. The Duke 
of Leeds, B. R. M. 18. G. 3. 53, 


n. {15} 
2. Though a tenant for life with 


power to grant /zajes in pofie/ſior for | 


twenty-one years convey his /z/e- 
eſtate to pay an anxuity for his life, 
and the ſurplus to himſelf, he may 
ſill grant leaſes agreeable to the 
texms of the power ; Rexn v. Bulke- 
ley, M. 20 G. 3. - 292, 293 
3. Powers are to be conſtrued in the 
ſame manner in a court of law as in 


equity. - - 293 | 
4. An eſtate being conveyed, by a 


marriage-ſettlement, to truſtees to the 
uſe of the ſettlor (the huſband) 7o- 
life, with remainders over, and with 
a power to the ſettlor, with the con- 
ſent of the truſtees, to revoke 2// the 
uſes in the ſettlement, and the ſettlor 
having granted an eftate for b:s oxrn 
life for valuabie conſideration, wn the 


ſettled eftate, a revocation {ublequent | 


thereto of a/l the uſes, executed by 


him with the conſent of the traſtees, 


and a conveyance of the-eftate, to a 
purchaſor for valuable conſideration 
alſo, but with zozice of the prior 
grant for the ſettlor's hife, ſhall not 
affe& the intereſt granted for his lite; 
Goodright v. Cator, M. 21 G. 3. 
hs bee 477 to 486 

5. Where tenant for /ife has a power to 
grant /eaſes © in poſeſion, but not by 
way of rever/ion or future intereit,”” 
a leaſe per wverba de preſenti 15 not 
contrary to the power, though the 
eſtate at the time of making the 


leaſe was held by tenants at will or. 


_— 


; 
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from year to vear, if, at the time; 
they received directions from the 
grantor-of the leaſe to pay their rent 
to the leflee; Goodticle v. Funucan, 
H. 21 G. 3. Page 5065 to 575 
6. Under a power—*© to leaſe all mas 
© nors, meiſuages, lands, &c. fo as 
« there be referved as much rext 
*& as 15 now paid for the ſame”? 
—ſuch parts of the eſtates enume= 
ratzd jn the power as have never 
been demiſed may be let; Goodtitle 
Ve Funucan, H. 21 G. 3- 565 to 56g 
7. But, in a family /czrlement, of an 
eſtate conſiſting of ſome ground al- 
ways occupicd with the family ſeat, 
- and of lands /et to tenants upon rents 
reſerved, the qualification annexed 
to the power of leafing, * that the 
* ancient rent muſt be reſerved,” 
excludes the manſion-houſe and lands 
about it never let. - 574 
3, Where a grualification annexed to a 
power goes in deftruction of the 
power, the law will diſpenſe with the 
qualification, = " 574 
9. Lu. If a bafe under a power, by 
which the leflor mult reſerve the old 
rent, would be a fraud on the power 
and void, although the old rent were 


reſerved, if the covenants in the new 


leaſe were leſs advantageous to the 

reverſioner than thoſe in the former 

leaſes; Goodtitle v. Funucan, H. 21 

G. 3. - - 505 to 575 
I0. /iae COovENANT, No. 3. WILL, 
. No. 31. 


+ POW Y S's: f2. 


+ Yide the TaBLz of Statutes aiter 
title STATUTE. 


PRACTICE. 


1. On a rule to return the paper-book 
on a particular day, 1t muſt be re- 
turned ſome time in that day, otrer- 

. wiſe the other party may lign 7#4g- 

men! without waiting till the open- 
ing of the office the moruing follow- 


inz; Hajlar v. Anſell, 7..19: G« 3. 


| $ 197 

2. When a cauſe has been ſuſpended a” 
year after it was at i/ue, the defend- 
F ke'2 ant 
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- ant 15 entitled to a term's notice of 
trial. - *" Page71,&n. [0 
3. But not when he himſelf has ful- 
pended the cauſe by an injundion ; 
Hayley v. Riley, H. 19 G. 3. 71, 72 
4+ The court will grant a new 7rial 
under particular circumſtances, after 
the faur days are elapſed ; Bzrt v, 
Barlow, E. 19 G. 3. ET © 0 
5. And at any time before judgment; 
Rex v. Gough, T. 21 G. 3. 797, 
798 

6. The court will order a warrant to 
confeſs judgment to be delivered up, if 
obtained by fraud, before any uſe 
has been made of it; Duncan v. 

T homas, T. 1g G. 3. - 196 
7, On notice to execute a avrit of en- 
quiry at a certain hour, the party 1s 
not tied down to the preciſe time 
fixed by the notice; Williams v. 

_ Frith, T. 19G. 3. - 198 
$8. If a party 1s arrefted by bill of Mid- 
dleſex out of that county, the pro- 
ceedings will be ſet afide for zrregu- 
larity; Devenege v. Dalby, E. 
20 G. 3. RT ET. 
9, When a party againſt whom an az- 


tachment 1s prayed, politively denies | 
the charge by affidavit, the court of | 


King's Bench always refuſes the at- 
tachment, without entering into the 
merits or the credit of the parties. 
16 

10. The court of Chancery in ſich 


caſes (No. 9.) goes into the truth of | 


the charge. - - $16 
11. On a plea of coverture, and verdict 
for the defendant, the huſband can- 
not have execution for the cofts, with- 
out a /cz. fa.; Wortley v. Rayner, E. 
>, 005 6 - - 637 
12. A motion may be made in. arreft 
of 7udgment, after a rule for a new 
trial has been diſcharged, and at any 
_ time before the judgment is entered ; 
T aylor v. Whithead, T. 21 G. 3. 


746 | 


"4+ ; 745» 
13. Fide AcexT, No. 3. E,9 
"'TAT, No: IH © #4 
PREMIUM. 


Fide IxaURANCE, No. 20, 21, 37, 
| 422 43, 44+ 452 402 472 49, 49+ 


334 | 


+ PRESCRIPTION. 


+ Vide ExEMeTiON, No. 1. Ir- 
DICTMENT, No. 7. Que Efate, 


+ PRESENT aiding and abetting, 
+ Vide MURDER, No. 1, 2. 


PRESUMPTION of Lax, 


1. Where a plaintiff has ſtated his title 
defeQtively or inaccurately, 1t is pre. 
ſumed, after wverdi#, that all circum. 
ſtances neceſſary to ſupport his 
ation were proved. Page 683 

2. Vide As8UMyPsiT, No. 6. In. 
PLICATION, No. 1. Ixsv- 
RANCE, No. 39. MorTcGacs, 
No. 9. OrDER, No. 1, 2. Rx- 
MAINDER, No. 1, 2. RETURN, 


No. 4, 5- VERDICT, No. 4, 5. 


PRINCIPAL in the ſecond Degree, 
Vide MURDER. 


PRINCIPAL and Agent. 


Vide AcrenT, No. 2. ATTorxzr; 
No. 23. SHERIFF, No. 1, 2. 


PRINCIPAL and Surety. 


Vide BANKRUPT, No. 7, 13, 14, 1%, 
I6, 17. | 


+ PRIVATE Srarute. 


+ 1. The court are bound to take 178 
_ of the commencement, prorogations, 
and ſeflions, of parliament, even 
when the proceedings are on a pri- 
vate /tatute. - 97, nh. [+41] 

+ 2. It ſhould ſeem, however, that the 
_ court will not take notice of 1/re- 
_ citals of private ſtatutes in other re- 
ſpegs, without nul tie] record 13 
pleaded. 97, & n. [12], n. [+ 41] 


| 3. F7de PUBLIC Statute, 


| PRIVATEER, 


When there is a joint capture by ſeve- 


| ral privateers, they are to ſhare in 


pro- 


proportion to the number of men in 
each; Roberts v. Hartley, H- 
20 G, Zo - Page 311, LLED 


PRIVILEGE. 
Fide ATTORNEY, No. 13, 14, 15, 


16, k7, 22. Bair, No. 1. Bit. 
of Exchange, No. 11. OxrorD. 


WP 


PRIVITY. 


: | 
Difference between privity of e/ate and 


privity of contra. 462, n. 765, 766 


PRIZE. 


1. A captain of marines who happens 
to be on board a man of war when 
ſhe takes a prize, but does not be- 
long to her complement, ſhares only 
as a paſſenger; Wemys v. Linzee, H. 
20 G. 3. - 324 to 328 

2. The regulation of the diſtribution 
of prizes by /atute and proclamation, 

32 

3- All queſtions of prize at ſea, be 
long excluſively to the juriſdiftion of 
the Admiralty; Le Caux v. Eden, H. 


21 G. 3. 594 to 613, 613,n. [1],' 


to 620, n. 

4+ The Admiralty court may give re- 
aration in damages for perſonal in- 
juries received on occaſion of a cap- 
ture as prize ; Le Caux v, Eden, H. 
21 G. 3. - 594..to 613 
5. When a capture 15 made at land by 
the aſliſtance of a fleet, all queſtions 
concerning the property captured 
belong excluſively to whe juriſdiction 
of the Admiralty court ; Lindo v. Rod- 
ney, B. R. H. 22 G. 3. 613,n. [1], 
IRS 5 to 620, n. 
6. The common juriſdiQtion of the 4d- 
miralty is limited to things done /uper 


altum mare. - - 608 K 


7. But, in matters of prize, the juril- 


diction depends not on locality, but 


on the ſubje& matter, which 1s go- 
verned by the jus belli, and not by 
the rules of the common law. 608 


8. Vide PrivaTtgs8R.  RansON, 


No. 6, 
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PROBABLE Ca of ſeizure, 
Vide AppEAL, No. 5. ; | 


PROBATE. 


Probate is neceſſary before a ail] of 
perſonal property, of a feme covert, 
authorized by a power, can be given 
in evidence; Stone v. Forſyth, T. 

21 G, 3, - Page 707 to 709 


PROCESS. 


Vide DisTREss, ExtEcuTion. Ex- 


TENT. LaATiITAT. ORIGINAL, 
PLainT. PRACTICE, No. 8. 


PROCTOR. 


1, A proQor cannot ſue in the /piritual 
court for his fees; Pearſon v. Cam- 


2. Vide PROHIBITION, No. 3. 


PROFERT. 
Vide ADMINISTRATION, No. 3. 


PROHIBITION. 


I. A prohibition does not lie after ſen- 
tence, unleſs the want of juriſdic- 
tion appear on the face of the pro. 
ceedings; Blaquiere v. Hawkins, E. 
20 G. 3. - = , 378 to 380 

(FP 2. If the defence ſtated on the 
proceedings below 1s ſuch, as, if 
true, ouſts the inferior (court of its 
Juriſdiction (as where the party ſets 
up a modus in anſwer to a ſuit for 
tithes), although there has been an 
interlocutory ſentence againſt the de- 
fendant, and, on an appeal, that 

| ſentence has been confirmed, and 
coſts awarded, the party ſued may 
have a prohibition both to the orig1- 
nal court, and to the court of appeal, 

to ſtay execution for the cots; Dar- 
by v. Coſeus, B. R. H. 27 G. 3. 
S300 0 $38.0 L000] 

3. The court will grant a protubition, 
if a profor or other officer of the /þi- 
ritual court ſue there for his fee; 


pion, E. 21 G.'3. - 629. 
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4. The court will not put the party to 
declare in prohibition, if they are 
clearly of opinion againſt granting 
the prohibition, becauſe the fame 


application may be made to the other | 


courts ; Lindo v. Rodney, B. R. H. 
22 G. 3. - Page 620 
PROMISSORY Mere. 


1. 2:. If the drawer of a promiiſory 

note is entitled to days of grace. 63 | 

| & Nn. [2] 

2. Vide ACKNOWLEDGMENT, No. 5. 

BiLL of Exchange. DAMaGEs, No, 
6. Fg 


PR OUT patet per recordum. 


Vide JuDGMENT, No. 6. 


+PROVEABLE. 
+ 1. Caſes of debts which are prove- 


able under a commiſſion of bankrupt, | 


and therefore diſcharged by the cer- 
tificate, Fide BANKRUPT, No. 2, 
11, I5, 16, 19. 

+ 2. Debts not proveable. Y:ae 
BANKRUPT, No. 13, 14, 18, 20. 


Z PROVISO. 
WP Vide LEast, No. $» 8, 9, 15. 


> PUBLIC $ertwite 


IS 1. The ſtatute of 23 H. 6. c. 9: 
15 a public at, and need not be 
pleaded ; Samuel v. Evans, B. R.T, 
28 G. 3. - 7,n. [12 FF] 

þ+ 2. And uf ſet forth, a myrecral, 
without a plea of nul tiel record, 1s 

_ fatal; Boyce v. Whitater. g7, & n.(F 


> 3. S. Þ. (No. 2.) as to the ftatute | 
o« Scandalum ah ER 2. Ricci 2. 


7,n. [>] 


Co Ho 
IS 4. 2%. Whether the Pap act may | 


not be pablic as to ſome, and private 
as to otaer clauſes; Rex v. London, 


T.z3W.& M. 97 


PURCHASE. 


Vide Deviss, No. 1. HeiRs, No. 3. | 


"> 


{12 0F] 


[ 


CST ORT 
The ſenſe of the word «« purporting®? 


in an zmndifiment; Rex v. fones, M. 
20 G. 3. - Lage 3OO to 302 


+ QUALIFICATION of a Power, 


+ Fide PoweR, No. 8. 
QUARTER S!ms. 
| FIDE APPEAL, No. 1, 2. Basr- 
ARD, No. 3. RELizr, No. 4, 
Go 
QUE E/ate. 

A copyholder cannot preſcribe in a que 
eftate, - - - 713 

+tQUIA Empores. 

+ The ſtatute of Duia Emptores. Vide 
the TanrrEe of Statutes after title 
STATUTE. 

QUI TAM A#ns. 

Vide AMENDMENT, No. 8. Ex. 
CHEQUER Chamber, No. 3. L1- 
MITATION of Actions, No. I. 

QUT AM Taformations. 

Vide INFORMATION, No. 1. 

QUO WARRANTO. 

Vide CORPORATION, No. 8. 


R. 


RANSOM. 


'$ AN enemy's ſhip which has ran- 
ſomed a Britiſh veſſel, being 


re-takent with the hoſtage and FR 
{ 


"2 


TY 


" 
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bi] on board, but the bill being ſe- | 
creted, and not delivered up to the 


recaptor, the original captor may | 


recover in an action of a//ump/it on 
the ranſom bill; Corr v. Blackburn, 
E. 21 G. 3. Page 641 to 644 
2. And it has been held to be no ob-. 
 jeftion (at leaſt on the plea of 0» 
aſſumpfit) that the plaintiff is an 
alien enemy ; Cornu v. Blackburne, 
&, 21 GT.-3.. :- 641 to 644 
4+ 3. But that point (No. 2.) was at- 
terwards otherwiſe determined ; 
Fiſher v. Anthon, Cam. Scacc. M. 25 
_ I 650, n. [+ 132] 
4. The death of the Þo9fage does not 
diſcharge the contra#?. 644 
5. 2%. If the captor, being called upon 


by the recaptor to deliver up all the | 


ranſom bills he has on board, . tells 
him that he has done ſo, and yet 
ſecretes one, whether an action can 


be maintained upon it, 649,n.[1], | 


| G50, n. 
6. 24. If contrats of ranſom t not 
belong excluſively to the juriſdiction 
of the court of Admiralty, as arifing 
out of prize, and governable by the 
jus belli. 649, n. [1], 650, n. 
7, The ranſom of Bririfþ ſhips or goods 
_ taken by the enemy 1s made woid and 
prohibited under a penalty of 50017. 


by 22 (ts. 3. c. 25; =: 050, 0: 
R A T E. 
I. Rate for repairing a highway. Vide 
Hicuway, No. 1. 
2. Rate for the relief of the poor. FYide 
Pook-Rate. Ts 
RATEABILITY. 
Fide Poor-Rate, No. 4, 5, 6, 7» 8 


IO, II, I2, 13. 


READER-SHIP. 


24. Whether a reader-ſhip is an eccle- | 


ſiaſtical preferment. Yide TiTLE, 


No. 6. | | 


(FF REASSURANCE. 
(F Vide INSURANCE, No. 38. 


REBUT. 


1. Parole evidence may rebut a re/alt- 
ing uſe, os equity. Page 26, 39 
wy PLEADING, No. 12, WiLL, 
0. 1. ; 


RECITAL. 


1. The word << aforeſaid? * implies, and 
binds the party to, an exact recital. 


2, So does the word *©* zeror.?” = 


3+ But the words ©< iz manner and form 
following, that is to jay” do not; 


hs 


Rex v. May, E. 29 G. 3. 1 I 
4. Vide MirnzciTal.” eb. 
+RECORD. 
+ Yide AlLEGAaTiON, No. 4. Co- 
PY, No. 5. JouRNaALs, No. 2, 
TRANSCRIPT. FP Oh 


RECORDER of Londen. 


Vide ATTaCkMENT, No. 2, 3» 
CusTomM, No. 10, 11. | 


REGISTER. 


1, A repiſter of the ſpiritual court can- 
not ſue there for his fees; Pearjon v. 
Campion, E. 21 G. 3. 629 

2. Pariſh regiſter. Vide Cory, No. 1, 

| EvinenCE, No. 17. | 


+REJOINDER. 
+ Fide Biz.t, No. 3» 5» 


RELEASE. 


1. A releaſe executed by an intereſted 
party, makes him a competent wwit- | 


} refs thaugh the releaſee refuſe to 


accept it; Geodtitle v. Welfard, &. 19 
G. 3, = - 139 to 1tgl 
2. If a defendant who is ſued by a 
landlert wm the name of his tenant 
procure a releaſe from the nominal 
plaintiff, the court will order tae 


| 


releaſe to be delivered up, and per- 
mit the landlord to proceed in the 
"Beg --- aan; 


A Table of the 


ationz Payne v. Rogers, E. 20 G. 3. 


Page 407 
RELIBP cas 


24, How the pariſh to which a 
child belongs, but which lives with 
its mother for nurture in another, 
can be compelled to furniih money 
for its maintenance, IO, N. 
« 24, Whether a perſon who applies 
to the pariſh for relief for one of his 
children, but not for himſelf, 1s en- 
_ titled to ſuch relief though he refuſe 
to go into the quork-houſe. 331 to 


_- 


33 
t> 3. It is now determined that he is; 
' Rex v. Haigh, E. 30 G. 3. 332, n. 

” | [&&] 
4- 24. Whether the court of quarter 


Sefions can make an original order of 


maintenance. 3330. [1] 
5. No appeal lies to the guarter ſefiens 
from an original order of relief by a 

- Juftice of peace ; Rex v. North Shields, 
H, 20 G. 3. | 331 to 333 


\ 
-_ 


+ RELIEF in Equine 
+ Piade Equity, No. 4,5, LEasE, 
No.2. :. 


REMAINDER. 


I. There may be cro/5 remainders by 
implication between more than two; 
Doe v. Burwville, B. R. E. 13 G. 3. 
Wright v. Lord Cadogan, B. R. E. 
14 G. 3. Perry v. White, B. R. 
E.18 G. 3, Phiphard v. Mansfield, 
8B. R.E. 18G. 3. 53, N. [16]. 

2. But the pre/urp!ion 18 againſt them, 

When between more than two ; Dee 
V. Barville, B. R. E. 13 G. 3. 
Wrizht v. Lord Cadogan, B. R. E. 
14 G.3z. Perryv, White, B. R.E. 
18G. 3. Phiphard v, Mansfeld, B. 
R. E. 18 G. 3, 53, N. [16] 

3. Wherever there is a previous free- 
hold ſufficient to ſupport the /z7ta- 
tions over as remainders, they ſhall 
never bs canſtrued to be executory de- 
viſes, 265, $08, 758 

4. An event ſubſequent to a vil! may | 


3 9. Vide W111, No. 3 
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©v:/e which, on another event, would 
have been a remainder. Page 340, 

0 
5. An executory deviſe, upon the JED 2 
of a prior executory deviſe in poſſef: 
tion, may become a remainder ; Doz 
V. Fonnereau, M. 21 G. 3. 487 to 
50 
6. When a remainder 1s limited ther 
-a remainder in fee, both muſt be. 
contingent. 504, N. $OG, N. 757 
7- Definitions of a remainder. 755, 
\ _ 756, 755,n. [1], 756, n, 
8. The different claſſes of remainders, 
Fu n. 50g, n, 


REMOVAL of Corporators. 
Vide pt eagmg, No. 1, 2, 3, 4s 
3» Oo 

REMOVAL of Paupers. 


I. Inſtances of informal adjudications 

of the /ertlement, in orders of removal, 
| - Which have been held ſufficient. 603 - 
2. Vide SETTLEMENT. 


S 


RENT. 


1. Rent cannot be ſued for in the cour? 

| of conſcience in the city of Lonwn. 

: 245 

2, Nor in the court of requefts of the 

Tower Hamlets, ;-" i 

Vide CovENANT, No. 4, 5. Dis- 

TRESS, No. 1, 2, 4. FEE-FARM. 

FemE Covert, No. 2. LEase, No, 

10, II. SHERIFF, No. 6. Va- 
RIANCE, No.7, 8, 9g. 


3- 


REPAIRS. 


. Repairs of a ſhip done in England, 
on the captain's credit, do not give 
him a /ex on the ſhip; Wilkins v. 
Carmichael, H. 19 G. 3. 1o1 to 105 
. He to whom the uſe of a thing 1s 
granted, is bound to repair it, unleſs 
there 1s a ſtipulation to the contrary. 


748 
REPLEADER. 


make that limitation an executory de-. 


I 


| 2%. If a repleader is ever granted woo 
e 


the 7/ve is found againſt the party 
tendering it. HPage 390, 747> 749 


REPLEVIN. 


Vide CosTs, No. 17, 18, PLEAD- 
ING, No. 9. 
REPLICATION. 


Vide Bair, No. 13. Birt1, No. 3, 


Bond, No. 3. CERTAINTY, 
0. 2. CORPORATION, No. 3. 
P:.EADiNG, No. 14, 17, 18, 19. 


Inſurance. 


Vide Inzuzaxce, No. 2, 3, 4» 17» 
I8, 25, 27, 28, 29. 


REPRESENTATION, RE- 
PRESENTATIVE. 


Vide ADMINISTRATION. ExXECU- 


-- TOR. 


REPUBLICATION. 
Vide Witt, No. 2, 7, 8, 34+ 


REQUESTS. 


The court of requeſts in the Tower 
Hamlets. Vide COURT, No. 6. 


' +RESIDENCE. 


1. Upon what property a reſidence of 
40 days gams a /ettlement. Vide 
SETTLEMENT, No. 20, 21, 22, 
+ 23, 20, 28, 29. 

2. Upon what property ſuch reſidence 
does not gain a /ettlement, Vide 
SETTLEMENT, No. 18, 19, 20, 


7, RY 
07 3+ Reſidence of Corporators. Vide 
CORPORATION, No. 4, 5. 


RESULTING Us. 
Fide Fixng, No.1, REeBvuT, 


| 


: 


REPRESENTATION in Policies of | © #44 


4 Table of the Principal Matters. 


RETURN. 
I, Suppt*/fro veri 1s a good cauſe of ac- 


tion in a return to a mandamus. 

| | Page #58 

2, So if the return is falſe in ſubſtance, 

though true in words, an aCtion will 

he, - - WE 0 I;9 

3- The proſecutor may reply to a return. 
I 

4. Preſumption and intendment ought = 

be againſt returns to writs of habeas 

corpus. - - 153, I54 

5. But in favour of returns to manda- 

muſes. - - - - 159 

AMENDMENT, No. 10. 
ManDAaMUS, No. 1, 2, 3s 4s 5» 


RETURN of PREMIUM. + 


Vide InSuRanCE, No. 20, 21, 41s 


42, 43» 44» 45» 402 47» 48. 


RETURNING Offer. - 


Vide Maxor. MisRECITAL, No. 4: 


REVERSION. 


Leaſes in reverſion. Yide Power, No; 


I, LY 
REVOCATION. 


| /ide MorRTGAGE, No. 17, Power, 


No. 4. WILL, No.1, 2, 3, 4, 6, 
To T7» 33» 


+RIGHTS, 


+ 1. Bill of Rights. Yide TazLz of 
Statutes after title STATUTE. 


+ 2. Petition of Rights. Vide TanLE 
of Statutes after title STATUTE, 


"PF & 


1. If perſons riotouſly aſſembled, in 


part demoliſh a dwelling houſe, 
and, at the ſame time, deſtroy goods 
and furniture in the houſe, although 


| the jury ſhould find that ſuch goods | 


and furniture were not GI 


_ 

—_ —— 
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w—_— _ — —_— — 


— ny emer 


= PAIE CE =g wt == ww SIE > "hs ——_ 
_ A ——_—_ —_— —__ . —_— m_ _ - p—_— _— _ - - ws 
— py —— _” — — ——== = —=z -> — = . _ : = — ——_ m——_——_ —n_—_ — 
_ —_ _ —_— CA > - - ——_ = 
= ==» toy I. pF nn IO — —_ _= 
NE EE en - — 
— 


A Table of the Principal Matters. 


9 


&« by means,” or © inconſequence,”” of 
the demoliſhing of the houſe, the 
Hundred 1s able, under 1 Geo. 1. ff. 
2: £5. - 6. to yield damages for 
the deſtruction of the goods and fur- 
niture, as well as of the houſe; 
Hyde v. Cogan, T.z1 G. 3. Page 699 
to 707 
2. So, if the rioters in demoliſhing the 
houſe, do damage to the garden, the 
Hundred fhall yield damages for the. 
garden ; Wilmot v. Horton, C. B., E. 
21 G.z3. 7ol, n. [3], to 704, n 
3- 2u. If an ation will he on the riot 
a& againſt the Hundred, beyond a| 
- year from the time when the damage | 
wasdone. 7 
that a&t, muſt be commenced within 
the year.  _700,n. [1] 
5. 2. If twelve or more muſt 
gaged in the demoliſhing a houſe, to 
entitle the party to an a&ion againſt 
the Hundred. 700, n. [2] 
6. Files number of twelve is not nece(- 
_ to conſtitute a felony under the 


= 700,n, [2] 
RISK. | 
Fide IxSurR ance, No, Ig, 42, a3>| 
44» 40, 48, 49, 50+ | 
RIVER. 


Vide NaviGcaBLE River, War, No.2. 


ROBBER, ROBBERY. 
 FideHvun andCry. HunDRED, No. 2. 


+ ROLL of Attorneys. | 
+ Vide SEDSENETs No. 1,2, 


R O L ; g. 
Mafter of the Ralls. Vide Cann, No. 3. 


| 
; ROMAN Cathdlic. | 
| /7ds ADMIRALTY, NO. 1, 3, 


Vide EviDENCE, No. 20. 


RULES. 


4+ A profecution for the felony ander | 


4 


| 


| 


, 


| 


EN- I 


— OO i E 


| LD 


Fide CousTRYCTION. InFORMA- | 


13 


TION, No. 1,2, Maxims. Vsa- 
DICT, No. 2. 


SALVAGE. 
TIDE Ins rxance, No. 12. 


SCANDAL UM Magnatunt., 
Vide EXCueQuer Chamber, No. 6. - 


SCIRE Facias. 


Vide HusBanp, No. 
CATION, No. 1. 


 Veriri- 


SCOTLAND. 


Creditors in Scotland of a bankrupt here 
will not be permitted to come in 
under the commi/on, unleſs they will 
abandon the priority they may have 
obtained againſt eficfts of the bank- 
rupt in Scotland. Page 170 


<« SEAMEN-.” 


| 
Senſe of the word *« ſeamen,” in a 
F 


policy of inſurance; Bean v. Stupart, 
M. 19 G. 3. IL tO 14 


SECURITY. 


1. If a perſon has two ſecurities, as 4 
mortgage and bond, he may proceed 
on both, viz. fora forecloſure of 
the mortgage, and in an adn on the 
bond, at the ſame time; Burnell v. 
Martin, T. 20G. 3. 417, 418 


2. Vide BaxKRuUPT, No. 4, 5, 6, 7» 


13, 14, 15, 18. GaMING, No. 1, 
UsuRY, No. 4. 


SENTENCE. 


SERVICE. 


1. Settlement by hiring and ſervice. Vide 
SETTLE 


"ER 

SgTTLEMENT, No. 8, 9, 10, 11, 
12, 13, 14, 15, 24. 

2. What will not be good ſervice on 
the ſheriff or under-ſheriff. Fade 
SHERIFF, No. 3. 


riff 
S E T-Of: 


+ Vide ATTORNEY, No. 5. BaNnk- 


RUPT, No. 10, 34. CosTs, No. 
12. PLEA Pleaded, No. 2, 3. 


SETTLEMENT. 


1. The removal of a feme covert is, 


\ 


prima facie, evidence that the huſbands 
ſettlement is in the pariſh to which 
ſhe was removed ; Rex v. Leigh, M. 
Ig G. 3. 46; Rex v.' Hinckfworth, 
H. 18 G. 3. 
2. And this, although it is not expreſs- 
ly declared to be fo in the order for 
her removal; Rex v. Hinckfwworth, 
£1.18 Go 3... > 46, n. [13] 


3. If the maſter of an apprentice die, 


and the executor, at the requeit of the 
apprentice, agree that he ſhall go to 


live with another perſon, a ſervice of | 


40 days with ſuch perſon, before the 


term of the apprenticeſhip expires, | 
will gain a ſettlement 3 Rex v. Stock- 


land, H. 19 G.g, . = 70, 71 
4. Though an apprentice 1s not ſtrictly 
a//ignable, nor tranſmiſſible, yet, if he 
continue with an af/ignee, or a perſonal 
repreſentative, of his maſter, with 
the conſent of all parties, and his 
own, that will be a continuation of 
the apprenticeſhip, to the effect of 


\ gaining a ſettlement 3 Rex v. Szoct- 


land, H, 10 G.3. :.- 70, 71 
5. Though a zerant has aftually paid 


the land-tax, and bis name 1s in the. 


rate in a column of <« occupiers,” 


yet, if the /andlord*'s name 15 m a 


column of << landlords rated,”* the 
tenant does not gain a fertlement ; 
Rex v. St. John's, T. 1g G. 3. 225, 

| \ 226 


+ 6. If the title of a /and-tax rate 1s | 


* an affefſment on the z7habitants of 
_ the pariſh of 4.”” and both the Jand- 
lord's and tenant's names are in the 
rate, but without any words 1mport- 


UnDztR-She- 


| 


Page 46,n. [13] 
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| ing which is rated, and the tenant 
holds by paying a rent certain, clear 
of all raxes, parliamentary and pa- 
rochial, and pays the rate, he gains 
a ſettlement; Rex v. Mitcham, FE. 
23 G. 3. 226,n. [+65]; Rex v. 
. Endon, M. 24 G. 3. 227,n. [+] 
| 
Rex v. St. Lawrence, M. 25 G. 3. 
Page 227, n. [4] 
+ 7. But if there is a column of pro- 
| prietors and another of occupiers, 
and it 15 not ſpecified in the rate 
which 1s rated, and the tenant, on 
paying the /and-tax, takes a receipt 
In which the ſum paid is deſcribed as 
« {o much aſſeſſed on the landlord,” 
the tenant gains no ſettlement; Rex 
V. St. Fames's, M. 25, G. 3, 227, 
— n. [t] 
8. If there 1s a bring for a year, and 
ſervice tor part of that year, in the 
pariſh of 4. and, before the end of 
the year, the ſervant removes, with 
the matter, to the-pariſh of PB. ſerves 
_ out the year there, 1s hired to the 
ſame maſter for another year, with 


1 


ſeveral months longer in B. without 
an interval, he gains a ſettlement in 
B.; Rex v.' Under-Barrow, H. 20 
(Gr: 3 .: : »;-- 00 0 3018 
g. Two fervices under different h:irings 
may be tacked together, ſo as to 
make a ſufficient ſervice for a year, 
even when there has been an inter- 
ruption between them, and an ab. 
ſence from the maſter's houſe for 
part of a day; Rex v. Ellesfield, H. 
"045: 310, n. [1] 
10. A hiring by the year to work by 
the piece, with an zmplied liberty, 
from the uſage of the place, to be 
abſent when the ſervant pleaſes, but 
not to work for any other matter, 
and ſervice under it, are ſufficient, 
though the ſervant may have ab- 
ſeated himſelf at different times in 
the courſe of the year ; Rex v. Bir- 
mingham, H. 20 G. 3. 333 to 336 
11. A militia-man being hired for a 
year, with an expreſs agreement that 
he ſhall be abſent on duty tor a 
month, and, in heu thereof, /erwe 
a month over the year, gains a ſet- 
| tlement, without ſerving the addi- 


tional 


— 


4? 
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any increaſe of wages, and ſerves 
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tional month ; Rex v. Winchcomb, E. 
20 Ge 3. Page 391 to 393 
2. A certificated perſon having re- 
turned to the certifying pariſh, and 
remained there 18 years, a ſon, who 


was born to him there, being hired, 


and ſerving for a year, in the pariſh 

+ Certified to, gains a ſettlement in that 
pariſh; Rex v. Frampton, T. 20 G. 3. 

' 418, 419 

13. When a hiring, on the face of it, 
neceflarily appears to be for lefs than 
365 days, no uſage to conſider the 
time ſpecified in the hiring as a year, 
will make it ſufficient for the purpoſe 
of gaining a ſettlement; Rex v, 
Hanwood, T. 20 G. 3. 439 to 441 
14. But a hiring for a year from Whit. 
funtide to Whitſuntide, 1f ſuch hiring 
is according to the uſage of the 


country, is ſufficient, although the 


ſpace of time ſhould be leſs than a 
year. 


440, 441 
15. A hiring on the day after Michael- | 
mas, to ſerve till the Michaelmas fol- | 


lowing, is ſufficient, « 2:1} Mzchael- 
zzas?* being incluſive ; Rex v. Syder- 
ton, E. 17 G. 3. 441, & n. [1] 
16. If the name of a former occupier, 
who, tothe knowledge of the pariſh 
officers, 1s dead, 1s continued in the 
poor-rate, but the preſent occupier 
pays, he ſhall gain a ſettlement; Rex 
v. Heckmondwicke, H. 21 G. 3. 564 
17. When the title of the poor-rare 1s 
—* {9 much in the pound**—and the 

| pauper's'name 1s inſerted in the rate, 
and, alſo, his yearly rent, and he 
Pays at the rate of 25s. in the pound 
for his ſpecified rent, though nothing 
1s written againſt his name 1n the co- 
luma of «© ſums aſſeſſed,” this 1s a 
ſufficient rating and paying for the 


purpoſe of gaining a ſettlement; |. 
Rex v. Corhampton, H. 21 G. 3. 


| | 621, 622 

18. If a man who is in/Jolvent, has con- 
veyed his efate to truſtees, for the 
payment of his debts, and after- 
wards, before the truſt 1s performed, 
gets fraudulently ito poſſeſſion, he will 
not gain a ſettlement by re/ding 40 
days ; Rex v. St. Michael's, E. 21 

G. 3. 630 to 632 
19. Perſons entitled to adminiſtration or 
dewer, who refide on the effate, with- 


| | 


— 


'l 


out adminiſtration granted, or dowwey 
aſligned, do not gain a ſettlement, 
p ve Page 631 
20. 2u, If a ſole next of kin would 
.. gain a ſettlement by r2/dence, before 
adminiſtration. | 631 
21, A ſettlement may be gained by 
reſidence on a mere equitable eftate. 
| 031, 632 
22. A mortgagor in poſſeſſion gains a 
ſettlement. | kx: O92 
+ 23. So, it ſhould ſeem, does a mor: 
gagee 1n poſſeſſion. 632 
24, When a ſervant has reſided part of 
the year in one pariſh, and part in 
another, at different intervals, mak. 
ing, when added, more than 4o days 
in each, his ſettlement is in the pariſh 
where he ſlept the laft night; Rex v. 
Hulland, E. 21 G, 3. 657, 658; 
Rex v. Tueſton, E. 23 G. 3. 658, 
WS ly ISS] 
25, A marriage 18 void, and no ſettle- 
ment gained under it, if celebrated 
in a chapel ereQed ſince 26 Geo. 2, 
(unleſs cured by 21 Geo. 3. c. 53.) 
although marriages de fatto may 
have been frequently celebrated 
there ; Rex v. Northfield, E. 21G. 3. 
| 659 to 661 
26. An e/tate being deviſed to ruftees, 
to be ſold to pay debts, and to di- 
vide the ſurplus, if any, between 
A. B. and C., A. has an equitabl; 
intereſt in the eſtate, and by reſiding 
on it forty days, gains a ſettlement ; 
Rex v. Wiwelingham, T. 21 G. 3. 
767 to 770 
+ 27. But a perſon, though ſolely en- 
titled to adminiſtration, 1f the whole 
would not thereby have veſted in him 
for his own uſe, does not gain a ſet- 
tlement by a re/dence of 40 days on 
premiſes held for a term of years de- 
terminable on lives; Rex v. North 
Curry, M. 22 G. 3. 770,n. [+165] 


28. Reſidence on an e/ate coming by 


deviſe, though under the value of 3o/. 
gains a ſettlement, a deviſe not being 
a purchaſe within the meaning of 
9 Geo. 1. c. 7.; Rex v. Wivelinghamn, 
Yo 21 fe. t. 767 to 770 
29. Reſidence on ſuch an eſtate (No, 
28.) though the deviſed intereſt 1s 
oaly equitable, diſcharges a certificate. 
770, n. [1] 
+SEYV E- 


4 Tale of the Principal Matters. 


4SEVERANCE #n Pleading. 


+ Vide NoL1 Proſequi, No. I, Non- 
Pros, No. 6, 7, 8, 9. 


SHERIFF. 


x. If a bailiff on a f, fa. againſt the 
goods of A. take thoſe of B. an ac- 
tion of treſpaſs hes againſt the ſheriff; 
Ackworth v. Kempe, M. 19 G. 3. 


Page 40 to 43 | 


+ 2. The ſheriff is anſwerable for the 
official aQts of his under-ſheriff, 43, 


n. [11] 


3. Serwict of a rule to return a writ on 


the ſheriff's agent in town, is not good | 


ſervice; Rex v. Coles, T. 20 G. 3. 

| - "420 

4. By the true conſtrufion of 20 G. 2. 
c. 37. a ſheriff is not liable to be 

_ called upon to return proceſs, unleſs 
within fix lunar months after the ex- 
Piration of his office, and the day on 
which he goes out of office is to be 
reckoned part of the ſix months ; 
Rex v. Aaderly, M. 21 G. 3. 463 to | 

406 
(> 5. And the only way to call = 
him (fo as to ſubje&t him to an ar- 
tachment) 1s by a rule of court ; Rex 
v. Jones, B. R. T. 27 G. 3. 463 
n 


10> 
6. In an aQtion againſt the ſheriff, for 
taking goods, without leaving the 
amount of a year's rent, the decla- 
ration need not ſtate all the particu- 
lars of the demiſe, but if it does, 
they muſt be proved as laid; Bri/toww 
v.. Wright, E. 21 G. 3. 665 to 669 
7. A ſheriff, or his officer, 1s not liable 


to an action, for arreting a certifi- 1 


cated bankrupt, a peer, a diſcharged 
inſolvent debtor, or a perſon who 


took the benefit of 20 G. 3, c. 64. | 


although the party is priv:leged from 
arreſts; Tarlton v, Fiſher, E. 21 G. 3. 
5 ED 671 to 677 
$8. Vide ATTACHMENT, No. 4. Bail, 
No. 4, 5- ELxciT, No. 1, 2. 


| SHIP, 


1. What debts contratted by the cap- 


tain ſhall not be a /iex upon the ſhip. 
Vide LiEN, No.1. 


2. A captain can only hypothecate the 


ſhip in foreign ports, Page 103 
3. Vide FREIGHT. 


S HI P-Damage, 
Vide CHARTER-Party, No, 2. 


SMUGGLING, 


Vide ADMIRALTY, No. 1, 2. CosTs; 
No. 1. DamMaces, No. 1. ; 


SOLVIT oft Diem. 


2u. Whether the plea of folvit pot diem 
can be 219 to an action on an 
annuity bond, $20, 521, 522, 526, 


| 527 
+SPECIAL Memorandum. 
Vide BILL, No. 1, 4. 


tFSPECIAL Perdia, 
tide MurDeR, No. 1. 


SPIRITUAL Coxrt. 


prefecution 1n the ſpiritual court, with- 
out ſhewing that the ſuit there is at an 
end; Fiſher v. Briftow, T. 19 G. 3. 

| EY 2156 

2. Fide A»paritToR. PROBATE. 


PROCTOR, PROHIBITION, RE> 


STAMPS. 


I. If the admi/ons of ſeveral perſons 
to the freedom of a corporation are 
entered on one ſtamp, the admiſſion 
only of the firſt is good, 217, 218 

2, So, if two or more defendants in 
different a&tors are. put into the ſame 
affidavit to hold to bail, it is not 
good, unleſs (perhaps) againſt the 
firſt named; Gilby v, Lockyer, T, 


(> MisRECITAL, No. 4 UN- 
DER-OHERIFF, | 


1g G. 3. - 217, 218 
+ 3- 58 


1. An ation wil not lie for a malicious - 


J 
| 
if! 
' 
14 
197 
by! 
1328 
: 
31 
| 
('! 
1HYE 
Bt 
4 198 
ou 
11h 
'* 0 
i i 
. ik 


LY 
- _ . 


- - - © COTI - - & _ BD. - LY "4 " _ _ —_ _ 
- - © 20" AnyA 2296 van > > SIR n 9 IOC lr The Ee WR ug TAE Do rr eto Tu gen tw 
a ces OM 5-4 s p = ” 7 p Y nas "5 
: : 2 2 Tn op m_ | — l -_ R 
» IEEE ee As OS ere To Se > 2 >< — > v4 BITS > nw —- ner rw = =" _— << SRL. we JR th f IE, >, WSY OS te es tn ery i ——<—_——_———_ _ 
- neon p—c py = gm —_—_ = _ —_—_ 
_ Y LEST em _—__ = - _ — —— C = 2 . we ——_g —— ——< > o ow 
—__————————-——_ _—_— —_ ——_—_— c____—__. — om — _ __ — 5 _ 
a © —_ = _ - nm n _ p LE : 
— 7 OS - - . _ ar 
IE _—_— ' ts *- Manner ep Add pl. ark Pa” wp _— 


a rngpe ene ug by ——_—_—— xe gt Þ © 
=—y _ © PR _ "- — _—_ —_— 
rm Pr -—_— 2 4 F 
-_ —_— — _ - _—_— po — =_ 
CCC ee, mt 4d. A 


ma 
VER 
\0'% 
i 
j 
E ! 
+ RIE 
{ 
;N- 
[' 
j 


SL - x 

ITT a Ts nn ws a —_— "m_—_— Een He rn _—_—_ — 
 v—_ — LO1Y _- 

—_— _— = - —_ 7 _- _ ———_— > 2 go 


—_ __ _ nn — —_—_ 
<> 7 ——_ —_—_— 
— _—_ c—— 
- 
- 


A en Sn ; % bs - EIN ae” "an. EY 


A = RGA 
LT —_ PELALIY oy 


--25 F "as. a. 
£ -. 


I b 


F : 
£ 
k . 
- : 
« 
oY 
vS 
- ik 
uo 
» org 
© 
FS 4 
Wo” 1 
oo 
*4 
# 
» il 
R F 
i 
% 
*h þ 
SS F{ 
442 
"x4 
$ 7 
.t 
38 
WR 
LISY 
v8 
> 
++£| 
ls bf 
- x3 
'3%k 
©» 
©X230Z 
i ty 
il 
"+ 
if 
<4, 
wh T. 
58 
froze 
by” IS | 
[ ; 
of 
41 
4 
bh 
* 
bb 
by 
Cp 
£: 
Ll 
Y 
"74 


A Table of the Principal Matters, 


+ 3. So an affidavit to hold the ſame 


defendant to bazl i in two actions, Viz, 


acbt and afſumpfit, is void as to both 
actions. Page 218, n. [+ 64] 


$TATUTE. | 


1. All ſtatutes i» pari materid are to be 
conſtrued as one Jaw. 30 
+ 2. Difference between the words of 
2 G. 2.c.22, & 32G. 2. c.28. (call- 
ed the Lords* AX) as to the time 
when the 2s. & 4d. (called the 
groats) are made payable to an 7z- 
folvent debtor. 68, n. [+ 33] 


+ 3- Nu. Whether 23 H. 6. c. 9. (re- 
a 


tive to ſheriffs* bonds) 1s a public 
or private att. 96, 97, & n. [12] 
(> 4. That a& (No. 3.) determined to 
be a public at; Samuel v. Evans, 
B. Rc. TY. 28C. 3. 97, n. [124F] 
5. Ir 1s an offence at common law, to 
obſtrut the execution of a power 
created by ftatute and zndictadle, 
without concluding contra formam /ta- 
tuti; Rex v. Smith, T. 20 G. 3. 
441 to 446 
6G. But an zndifment for an offence 
created by ſtatute, muſt conclude 
contra formam ſtatuti. 
CF 7. Fide PRIVATE Statute, Pus- 
LIC Statute, OYER, No.4. | 
$. TABLE OF THE DIFFERENT 
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Henxzy I. 
An. Regn. S 
g9. (Magn. Chart.) cap. 39. P- 
607, 608. 
* 52. (Marlb.) cap. 14 p- 190, 
191. 


EDdwar ÞD T. 


13. ft. 1. (Weſt. 2.) cap. 18. 
- Pe i$s: 

m—_ — Cap. 19. P. 545. 

— — cap. 30. P. 437, i [1], 


195+ 
— ft. 2. (St. of Winchefter) cap. 


. Þ- 704, 6 n. [a] 
18. /f. (Weftm. 3. or Puia 


> — 


1 & 2. 
48 Fo 


bY 


Emi.) 627, & N. (1 | 


2. 


I3. ft. 1 
IS. 


19. 


STATUTES CITED AND OBSERVED | 22. 


33+ 
47. cap. 9. (St. IO Uſury)s 


EDdwaxr » 1M. 


An. Regn. 


I. /f. 2. cap. 2. P. 190. 
I 4. | 
28, 


3l. ft. 1. cap. I. Pe. 545+ 


cap. 39. P+ 3ZO. 
cap. Il. P. 704, & n. (a) 


Ricnaxr vD II. 


Joe 1. cap. 5. Pp. 351, &n. (4) 
Put $ +: Þ*. 795 * 

. cap. 5. p. 615, n 

_ 3+ P. 98, n. G15, ts 


HenwnKkR Y IV. 
cap. II, P+ Gig, Ns 


Henry VI. 


cap. 9. P 94 to 97. 
cap. 15. Pe 475, Ne [1] 


Henky VII. 


cap. 10. P.561,n. [5], 709, 
N. 752, N. [2], 753,N 
cap. 20.P.752,n[2], 35 3,0, 


Hz xx yY VII. 


cape 5. (St. of Bridges and 

Highways, Þ. 189, & ne 

(g), 199. | 

cap. IO. " (Fe. of Uſes), Ps» 
4, & n. (a) 


ES 
. cap. 1. (St. of Wills), P. 34» 


& n. (c) 
cap. 28. Pe 570, 573» 374* 
cap. JO. Ps Ly: 
caps 39+ P+ 


V 3» 5+ P-+ 236, Ne. (&)» 
| 22+ P+ 739» 749: 


Pnuitliyp & Mary. 


cap. 7. P. 256. 
(Priv. An) P- 401 to 400, 


ELIZABETH. 
coþ. 4. P. 518, $ 35, P+ $19. 


|= cap.g. $12. p. 556 o 361. 


$. cape 
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ELIZABETH, CHARLES Iles 
An. Regn, | | *. An. Regn. 
3. cap. A Pp. 87. - [t 113], 555» ws ON 
— Pp. 7 LM 716, 18] 13. ft. 1. cap. 5. & 2. P. 592, & 
— cap. 8, (St. againſt Uſury), n. (c) | 
P. 236, n. (=), $ 2. Pp. 13 & 14. cap. 12. I 2. P. 193. & 21. 
739+ $ 3+ P- 741» | P+ 349» 3509- 


= C&þ, 10. P. 570, & n.. 15. cap. Il. {l. p. 413.13. 
212 Oo $94 oy : P- 412, 413» 414» 415» 


— cap. 29. Þ. | : 417» Be 
14. cap. it; $54 567, | 16. cap. 7. 3+ Þ. 742, 0. [1], 
18. cap. J« P. IO, N. 4 2. P. 743+ 
| 662, &&n. (a) 16& 17. cap. 3. P- 190. 
= cafe 18 e: $73, & ie. (a), | TT 2hþ 8. P-61. YI. P.116, n, 
P. 574 22 & 23. cap. 9. 1306s or ft 2. cap 
27. cap. 4. $2. p. 716, n. [1] 5:$149-p. 786, & n, (a) 
>, $68; C—_—c cap. 25+ P+ 29» 30» $ 3+ P. 
—= Cap. 8. P. 35l, 352. | 340. 
— cap. 13. P. 465, &n, "Y 29. cap. 3. (St. of Frauds & 
704, n. (a) Perpuries) 5. P- 35» 38» 
3t. cap. 5. F$5.p.-235, n. [15] & n. [FF], 241 10 244, 
43+ cap. 2. P. I16 to 118, 302 to | SG [2], $6-P- 35» 244» 
305, 346 to 350, 426] n. [2], $7. P» 25+ 
n. (6) | $0--".00p. 1-254 P- 43h 
Tamxa Tt | Wriitian & Many, x 
i. cap; 15. Þ. $7.42 p. 296, | I. Jef 2. cap. 2. {Bill of Rights) 
+ P- 84, n. [+ 39], to $ I. art. 5. P. 592, & N. 
93, n. [t] n+ a) 
J- Cap. 7. P. 200, N. 2. fe. 1. cap. 5. F 2. P. 280, 
— cap. 8. p. 0. 281. a 
— + cap. 15, P. 244 to 546, | 3. Cap. Ll. Y IL, P. 333, & nz 
65; n. [2], 264, n. (a), | | [1] 
10 mo” IE p00 den. Fel; 
14; - ans 307, 308. | | cn. 1, 
21. cap, 4 (S:. againft Uſury) |} 026, & n. dy, Y 13- Po..:.-! 
$ 2. P. 741. | 625, & n. [2 y 34» Þ- 
— Ccap.19.% 11, Pp 1807.40 390% | 626, &n. (c) 
$367, n. Fi, 320, N. 4&5. cap. 1.46. p. 625, n. [1] 
[+87] | — ' cap. 24. Ps 189, + 


5. ea. 20, Po." G25» 
W.i'i:4 4a x11. 


CHanrttks: l: 
3+ cap. 1. Lang of Rights) \ 


| S « Cap. J« Pe 5Yl, Ne. [1], St. 
6. P+ 423, & D. (9) | 7 4 en 5 (1] 
5 | — 2.J 189, &n. (4 
CuaRLus II. "$60 Ay Ny RA 
| 12. ap. 13. (St. againſt Uſury), # $4- P- 108, n. [Þ 40] 
$ 2. Þ: 74L. cap. JO. Þ. lo, n. [1] 
, = cap. 23. F 36. P. $52, 0. (a) t$9&10. cap. 17.4 1. p. 299, n. [07] 
hogs a 6 24+ Y 33+ P: 549 t0 $53» | 13. Cap. 5+ Pe 415+ y 17> 18. P. 
; $491 (4), $ 45: $264: 48 417, Ns. 


ANNE. 


An. _ 
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ANnNE@#, A, 


+ & 8. Þ. £46, 
ft reg $ 8. p. 54 


— ft.-2. cap. 3. P. 417, N- 


3 & 4- 


6 
4 & 5. 


cap LV-5+. 299, 8- (oF) 
cap. 18. P. 188, 189. 
cap. J+» P+ 190. 


cap. 16. $5: p- 678, n. [2], ] 


709, n. [2], $9. p- 280, 
281, 282, 283, F 12, p. 


520, 521, $22, 523, 524 


$ 16. n, 486, n, (a), $ 
57. Þ. 10% w[1þ 48 
10. Þ. 23, n. [# 10] 

cap. 17. P+ 168, n. [+] 

cap. 14. P. 29, JO. 

cap. 37. P+ 607. 

0, Fes P+ 590, &n. 
a 

cap. 9. $6. p. 413. $9. p- 
413. $ 19+ P+ 413, 414+ 
$ 27+ P+ 413» 414» 415+ 

cap. 14. F 1. Pp. 665 to 669. 

11 $49.68 

cap. 14. F 1. P. 741 743 
$ 2. p. 696, n. (65), n. (c) 


cap. 20. P. I54, 1506, 157- 


$8. p. 397 to 401. 
cap. 21. $7. P. 413- 
cap. 27. P. 607. 
fn. cap. 2. $ 37. P- $52: 
ft. 2. cap. 

Ujury), el pa (W), 

230, 237» 741, 743- 
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| (a), $ 4» 6, 8. p- 699 
to 707, 702, n. [3], to 
704, N. 

cap. Il. P. 29, 3O. 
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cap. 21. Y 20, 21. P. 549, 
$50, $52, Y 22. P- 550, 
551, F 31. p. 60g, & n. 
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An. Regn. 


7 


&© 
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« $540. [+], 
cap. 7. P- 707 to 770.4 4. 
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cap. 23. F 23. P- 200, n 
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cap. 27. P. 218, n. (hb) 

cap. 30. P. 160 to 166, 228 
. to 231. $9. p. 46 to 49- 
F 11. p. 693, n. [3], to 
698, n. <4 28. p. 408, & 
n. (5), F 29. P. 408, & 
n. (r), 584, 585, $41-P 
257 to 260, 258, n. , 
+ $ 13- P- 676, n. (a) 
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cap. 32. F 2. p. 166, n. 
[+ [155] 167, n. [+], 168, 


— cab. 34+ Ps 107- 


C ape 


19. 


WP 6 oo 


a | 


Gzonrcz ll. 


An. " - 


cap. 37. P. 315, & n. (8), 
316, 468 to 472. 
cap. 37+ ON by 463 to 465. 
cap. 3. P+ 218, n. (6) 
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cap. Il. 1. P. 194. 
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I. P. 382, n. (2) 


cap. JO. P- 245, n. [2], & 


n. (a), F 1. P. 246, n. 


[ I], ham Pp. 204, n. (a), 


wy ps P- 240, 247, 381, 
382. $1.p.382, &n. (2), 


4 4- p- 204 & 'n..{2], 


381, n. [15], $ 19. p. 

204, N. [1], 448, 449- 

« Cap. 18, F 1. Þ. 108, & Nn. 
(c), & n. [+ 46] 

cap. 6. 10. p. 38, n. [(F] 


cap. 42. P. 381, & n. [16] | 


.. Rh. JJ. 25%8.---Þ. O59, 
+..." 001, 0. ft] = 


cap. 34. F 2. p. 619, n. &« 
n. (6) 


cap. 2. P. 423. 
cap. 19. $75. P- 200,n. (d) 
cap. 28. (The Lords' At), 


$ 13. P. 08 to 09. 


Grors Ee -.. 


cap. 2. I 32. P- 620, &n. | 


(c) 
cap. 3. y 22. P- 424, n. (a), 


$ 33- P- She Þ> (c), $] 


73+ P- 425» n- (v) 

cap. 15. 46. P- 108, & n. 
(a) 

cap. 14. J'3, 4, 517, 518. 

cap. 30. F 13. P- 070, & N. 


(a) 
. cap. 15. (Welſh PERS L 


AX), Þ » 2ZIJ, N. [10] 
cap. 75. $ 45. 47- P- 421, 
 &n. (a), 422, & n. (a) 
cap. 91. P- 441 t0 440. 
cap. 5.- P-. 254, 255- I I 

2. P- 254, N. [1], 255, 0- 
cap. 38. P. 97 tO 101, 393. 


cap. 18. p. 441 tO 440, 


"Lyor! II, 
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19. 


20. 
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Pg Woe 11T. 


cap. 26. P. 484, n. [c] 
cap. 46. p. 15 to 16. 


cap. 52. P. 100. F 12. P. 


472, &n. (a), JF 14. Þ. 
= ) 37> 402 41. P. 070, 
. [1], & n. (a), 671, 

617, & n. (6) 

cap. 60. P. 592, & n. (5), 
593+ 

cap. 106. P. 423, "I (a), 
$ 20. Pp. 424, n- (a), $ 


31. P. 424, n. (6), _a 


P- 424, N. (C), F 80. p. 
423+ 

cap. 57. P- 401 to 406, & 
n. [1] 

cap. 60. p. 401 to 406, & 
n. [1] 

cap. 67. P. 325, &n. (i), 
$ 2. P. 019, n. & n. (c), 
+ I 21. p-: 648, &'n. 
(2), $44, P- 047+ 

cap. 12. $ 20. p. 424, N 
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[+], & n. (c) 

cap. ho $54 n. [+], & 


cap.25.F1, 2, 3. P- 650, Nn. 
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STOCK. 


An a&ion on the caſe will lie againft 


the Bank, &c. for refuſing to ran/- 
fer ſtock; Rex v. The Bank of Eng - 
land, M. 21 G. 3. 


524 t0 520, 528, 
n. [1], 529, n. 


2, Stock given by will does not veſt 
immediately in the legatee, but in 
the executer or admini/trator wm truſt 
for hum. 
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STORES. 


The captain of a /5iþ has not a /ien on 
the ſhip for "ſtores and proviſions 
furniſhed on his credit ; Wilkins v. 
Carmichael, H. 19 G. 3. 

Page 101 to 105 


+ + SUBSCRIBING Witne/. 


+ Fide Acx NOWLEDGEMENT, No.1, 
2. EVIDENCE. 


V 


+SUPPRESSIO Peri. 
+ An a&ton will lie for a ſuppreſſio wer: 


in a return as well as for an allegato 


falſe 158, 159 


SURETY. 


Vide BankRUPT, No. 7, 13, 14, 15> 
16, I7, 18. . 


SURPLUSAGE. 


Inſtances of what ſhall be deemed ſur” 
pluſage. Yide ADMINISTRATION), 
No. 2. ALLEGATION, No. 1. 
JuDGMENT, No. 5, 


SURRENDER. 


1. A ſurrender executed by a witne/s 
removes the objection of zntere/? al- 
- though the ſurrenderee refuſe to ac- 
cept it ; Goodtitle v. Welford, E. 19 


G. 3. Xa 139 to I41 
2. Surrender of copyhold. Vide Mort - 
GAGE, No. I5, 16. Wilt, No. 


34- 


TY 
| : 'T* A x. 

| PIPE LannD-Tax, 
TAXATION of Cefs. 


Vide ActzxT, No.1. ATToRNey, 
No. 43 3» 6+ CosTs, No. IQ, ; 


| 


TENANT. 


1, Tenants in ancient demeſne are exempt 
from ſerving on juries in the courts 
of common law. Page 190 

2. Vide CusTom, No. 4. DEemany, 
No. 1, 2, 3» 4+ DisTREss, No. 
I, 2. lIitast. Pook-Rate, No, 
14+. RrxLease, No. 2. 


TENDER. 
Vide + BiLL, No. 5. CosTs, No. 11. 


« TSN OR! 


The word ** ?enor”? binds the party to a 
literal recital. 194 


+TERM. 
+ Vide LEasE. 


TESTAMENT, TESTATOR, 
Vide W1LL. 


(© TESTAMENTARY Paper. 


| 3 Vide FEME Covert, No. 5. 


0-0-6 Joo” 


Inſtance where the expreſſion « till ſuch 
a day,” includes the day; Rex v. 
Syderton, E. 17 G. 3. 441, n. [1] 


TILLAGE, 


The Fatute of tillage. YFide Limita- 
; TION of Adfitons, No. 1. 


2-3 04-B:- 


The time allowed in different caſes by 
flatute, conſtruftion of law, or thc 
rugs of practice, Vide Hut and 
Cry, HunxprED, No. 2. INnsu- 


 RANCE, No. 40, 42, 43. MonTH. 
PusAa Pleaded. SHERIFF, No. 4. 


TITLE for boh Orders: 
| 1. The form of one. 


142 
:.. I DE 


oo. 
- 


z;C 


"Ws A readerſhip 15 not. eccle/zaſtical pre- | 


1 — , 


' + Only a tranſcript of the record 1s re- 


.A Table of the 


£. The nature thereof explained, | 


__ Page 142 to 148 | 


3. If the title is an appointment to be 
curate of the re&or's church —till 
otherwiſe provided of ſome eccle- 

fraſtical preterment; or, for fault by 
him committed, lawfully removed — 
the party cannot be removed, with- 
out caute, while the grantor remains 


rector of that pariſh; Martyn v.| 


Hind, B. R. E.16 G. 3- 143 tO 147 
4. And he may bring a/jump/it againſt 
the rector for the ſalary ; Martyn v. 
Hind, B. R. E. 16 G. 3. 143 to 

I 
5. But, if the reftor 18, bon4 fide, Fe 
ferred to another living, tbe obliga-_ 
tion ceaſes ; Martyn v. Hind, E, 19 
"AS. 142 to 148 7 


ferment within the meaning of ſuch. 
a title (No. 3.) Martyn v. Hind, E. 
Ig G. 3. 142 t0 148 


TOLLS. 


1. Tolls are rateable to the foor. 305, 

& n. [2] 

(> 2. A general indebitatus afſump/it 
will le for tolls, 728, n. [pF] | 


TOTAL Lo/. 


; h | 
Hide INSURANCE, No. IO, 12, 5$O, 


$2.53» 


TOWER Hamlets. 


The court of the Tower Hamlets, Vide 
CouRT, No. 6. 


+TRADER. 


+ Vide BANKRUPT. | | 


TRANSFER. 
Vide STOCK, No. I, | | | | 


, 


4-5 | 
+TRANSCRIPT. 


moved into Cam. Scacc. on a writ of 


Principal Matters, 
| 


TRAVERSE. 


Though, in general, a traverſe dught 
to . conclude with a werification, yet, 
when it denies the whole ſubſtance of 
the p/ca, the proper concluſion is to 
the country. Page 95, n. [10], 

96, n. 429, n. {1] 


-_ 


TREASON. 


1. A party mdided for high trenſon 13 
entitled to a copy of the inditment, 
and hits of the w2rnefes for the Crown, 

_ and of the jurymen who are to be re- 
turned on the panel, ten days before 
his arraignment; Rex v. Lord George 
Gorden, H. 21 G. 3. 590, 591, 

&n. (1], [2] 

2. It is high treaſon to attempt by inti- 
midation and violence to compel the 
repeal of a law; Rex v. Lord George 
Gordon, H, 21 G. 3. £9O to 592 

3- The method of procedure on a trial 
at bar for high treaſon; Rex v. Lord 


* 


$9! 


TRESPASS /F: & Amis. 


I. Treſpaſs will he againft the ſerif if 
his officer take the goods of 4. on a 
fi. fa. againſt thoſe of B.z Actworth 

 v. Kempe, M. 19 G. 3. 40 to 43 

2. Bankruptcy 1s not a 6ar to treſpaſs 
for meſne profits; Goodtitle v. North, 
8 £ Ss 584, 585 

3. Treſpaſs will not he for an impriſon- 


quence of the capture of a ſhip as 


been acquitted ; Le Caux v.' Eden, H. 
21 G. 3, $94 to 62 3 


perſonal ſeverity by the capror. 
| 9, 601 
c. The defendant may avail himſelf of 
the defence of capture as prize on the 
plea of the general ifJue; Le Caux v. 
Eden, H. 21 G. 3. 594 to 613 


| 6. Treſpaſs will not lie againſt the 
ſheriff or his officer for arreſ/ling a cer- . 


Error from B. R. 35@, DN. (3) | 


rificated bankrupt, a peer, a diſcharged 
Ffz  anfolyent, 


George Gordon, H, 21 G. 3. 590, 


ment which was merely in conſe. 


- prize, although the ſhip ſhall have 


4. 24, If it will he for unneceſfary | 
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inſolvent, &c. Tarlten v. Fijher, E, 
21 G. 3. Page 67:1 to 677 
7. Inſtances where a man may /»/#4/y 
roing. on another's land. 
$. /'ide Cosrs, No. 2, 19, Nonw- 
Pres, No. 9. Pleading, No. 10, 


TRIAL. 


1. When the cauſe has been ſuſpended, 


after //ue joined, for above a year, 

\ the defendant 15 entitled to a term's 
actice of tral, 71. 
2. But, not if he himſelf has. ſtopped 
the plaintiff by an znjun#ion ; Hayley 
v. Riley, H. 19G. 3 


in the court of Common Pleas. 72, 
n. [7] 

4. Tuferior courts Cannot grant a new 
trial, 380 
5. If a party refuſe to conſent to the 
examination of a vzne/5 to an efſen- 
tial fact by commithon, when his 
preſence cannot be compelled, or to 
admit the fa, the court will afliſt 
the other party, by putting off the 
trial ; F urly V. Newnham, F."20 
419, 459 


a trial at 


6. The grounds for granting 
*-* BW. ; 
7. The court may lay the party apply- 

ing for a trial at bar under the terms 
_ of paying bar ce/ts, and receiving 

only Nifs Prius coſts; Holmes v. 

Brown, T. 20 G. 3. 
$8, Where a ew trial has been granted, 
and nothing ſaid in the rule about the 
co/ts of the firſt, although the ſecond 


_ werdidt 1s for the ſame party as the 


firſt, he ſhall not have the coſts of 
the firſt trial ; Majon v. Skurray, T. 
-." 0 W«-$o _ | 
9. Vide PRACTICE, No. 4, 5. 


TROVER. 
+. If a horſe is given in exchange for 


\ 


and proves unſound, trover will not 
lie for the horſe given in exchange ; 


Power v. Wells, B. R.E. 18G. 3.| 
24) & n. [8] 4 
bankrupt cannot | 


2. Ademand againſt a 
33 


747 


71, 72 
. 3- The ſame exception to the rule holds | 


437, 438}. 


437» 435 | 


435 | 


another, which is warranted ſound, | 


be /et off, in an aQtion of trover by his 
aſhgnees, for a converſion ſubſequent 
to the bankruptcy ; Wilkins v. Car- 
michael, fl. 19 G. 3. Page 101 to 105 
+ 3. But a demand in trover, when for 
a liquidated amount, may be proved 


| under a commiſſion of bankruptcy. 


Page 168, n, [+] 
: TRUST, TRUSTEE. 


+1. A bare truſtee 15 a competent wite 
neſs to prove the execution of the 
deed to himſelf. 141, n. {+ 51] 
Vide EjJECTMENT, No. 3, 4. 
EqQuiTaBLE E/tate., InsoLvent 
Debtor, No. 5. SYtoCk, No. 2. 
* Wilt, No. 33. 


Z. 


—_ __ _ Q_—_—_—_—_——__—_ 
. 


U, 


UNDER-LEASE, UNDER- 
TENANT. 


FIDECovrxanrT, No.4. Lease, 
No. 5, 8, 9, 10, Hl, 14. 


, 


+ UNDER-SHERIFF. 


+ 1. Service of a rule on the under- 
ſherift®s agent in town 18 not good 
ſervice; Rex v. Coles, T. 20 G. 3. 

20 

+ 2. But ſervice at the offices of the 
agents for the under-ſheriffs of Lon- 
den, Middleſex, and Surry, is, be- 
cauſe they are confidered as the of- 
tices of the under-ſheriffs. 420 

+ 3. FVide SHERIFF, 


UNDER-WRITER. 


Vide INSURANCE. 


UNIVERSITY. 
Vide OxroRD. 


+USAGE. 


; | Inſtances where ulage may be given 
| To coi 
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In evidence. Page 510 to 513, 515» 
6 654, 0. [+] 


USB. 


1. A declaration of uſes not in writing 
will rebut the reſulting uſe to the 
conuſor of a fine, in tavour of the 
conuſee. ge 26 

2. Uſes and 7ruls were originally the 


ſame. = " 774 
3. Vide Fixe, No. 1, 2. | 
+ 4. The Statutes of uſes. Fide the 


'TaBLE of Statutes after title ST a- 
TVTE. 


USE and Occupation. 
Vide CounrT, No. 4. 


USURY. 


x. If there 1s an agreement to pay 
legal intere/t, and a premium 1s paid 
"down, over and above the intereſt, 
the agreement 15 uſurious and wod ; 
Fiſher v. Beaſley, T. 19 G. 3. 

835.00 897 1 

2. But the penalty under 12 Ann. ft. 2. 

c 16, is not incurred, it the premzrn 
itſelf does not exceed legal intere/, 


nor till more than legal intereſt is | 


actually received ; Fijher v. Beaſley, 
T. 19 G. 3. 


year has elapſed ſince the payment of 
the premium, if it 15 not a year fince 
what has been paid exceeded legal 
intereſt ; Fiſher v. Beaſley, T. 19G. 3. 
RIC 9 BAT 

4. When, upon a negotiation for a loan 
of money, the lender ſays, he cannot 


advance the money, but will furniſh | 


o00ds, which the other takes and 
iells, if the /ecurity given 1s for a ſum 
of money made payable at a future 
day, greatly exceeding the value of 
the goods and 5 per cent. eros this 
is an ufſurious loan, and the ſecurity 
and contra are both waid; Lowe v. 
Waller, T. 21G. 3. -' 736 to 744 
+ 5. Equity will afiſt the borrower on 


| 235 tO 237] 
. Therefore, an ation may be brought | 
- for the penalty, though more than a 


| 


+ 6. Or to recover back what has been 
paid on ſuch a contra& (No. 5.), 
above the principal and legal 'in- 
tereſt, Page 698, n. 

+ 7. For which alſo (No. 5.),- an ac- 
tion will lie, 097, N. . 

g> 8. And if a party pawn goods on an 

_ u{urious loan, he cannot recover back 
the goods in trover, unleſs he has 
firlt tendered the money really ad- 
vanced, and legal intereſt ; Fitzroy 
V. Gavillim, B. R. E. 26 G. 3. 

698, n. [&F] 

. A bill of exchange given upon an 
uſurious contra is woid in the hands 
of an indorſee, though for waluable 
conſideration, and without motice; 
Lowe v. Waller, T. 21 G. 3. 

7 730 to 744 

(> 10. It 1s not uſury for a country 
banker in diſcounting bills to take, 
over and above the 5 per cent. dif- 
count, a commiſſion, agreeable to 
the uſage, on the amount” of tha - 
bill; Benſon v. Parry, B. R. M. 
21 G. 3. 236, n. [1+] 

11. Fide q+ AMENDMENT, No. 9. 
PLEaDinG, No. 12. a Texting 

F 12. Statutes of Uſury. Vide the Ta- 
BLE of Statutes aſter title STATUTE. 


1 
[ 


an uiurious contract, to retain all but 


the lcgal intereſt, 097, Ne 


V. 


VALUABLE Corfideration. 


PE B11 1, of Exchange, No. &, 
7, 12, 15, 10, 179. ConsiDERa- 
Tion. DECREE, No.1. Equi- 


TY, No. t. -GaMinc,' No. "> 
Jup@mEnT, No. 7. Powtsr, 
No. 4, 


VARIANCE. 


. Where a word is mis-recited and mu - 
tilated, in an irdiFment, and the 
party has bound himſelf to a literal 
recital, we 15 fatal, if the mutilated 
word 1s itfelif a word, though it do 
not make ſenſe with the context ; but 
not 1f 1t 18 not a word ; Rex v. Beech, 
JM. 15 :6..3- 194, N. [ 

| A. 


25] 
3 Ye 
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2. Yet ©* Auſirialia”” in the name of the 
South Sea company, inſtead of 4uftra- 
[:a, has been held to be fatal in an 

_ aim. Page 194, n.[ 25] 

3. In an a&ion founded on a flatute of 
Ph. and Mar. it 15 a fatal miſtake in 
the deſcription, to declare upon 1t as 
of the ſame year of both ; Ranz v. 
Green, B. R. M. 17 G. 3. 402 

4. In an AQtion againſt the ſerif” for 

| Not leaving a year's rent, if the de- 
miſe is particularly ſet forth, and not 
proved as laid, it is fatal z Briftoav v. 
Wright, E. 21 G. 3. 665 to 669 

5. A promiſe being declared on to deli- 
ver—** good merchandizable wheat” 
— and the evidence being of a promiſe 
to dehver—*<< good ſecond ſort of 
wheat**— the variance is fatal. 666 

6. Upon an iſſue—** Whether A. ge- 

_ © wifed to B. and his heirs”—it is a 
fatal variance if the evidence is of a 
deviſe—** to C. for years, remainder 
to Bo in fee,”? 666 

72. In debt for rent, the declaration being 

on a demiſe © for 15/. rent,” under 
a power *© to make /ea/es for 21 
years,” and the evidence being of a 
demiſe for ** 15/. rent, and three 
fowls,”” under a power ** to make 
leaſes for 21 years in poſſeſſion, and 
not mm rever/ion, rendering the an- 
cient rent, and not diſpunmiſhable of 
waſte,” the variance 1s fatal. 666 

8. In an ation by a /ardlord againft his 

tenant, for negligently keeping his 
fire, if the declaration 1s of a demiſe 
for a term of years, and the ev:- 
dence of' a lcaſe from year to year, it 
15 fatal, Fes ©: Hog 

. 9. So, in an aCtion on 11 eg. 2. c. 19. 

* F 18, for double rex, if the plaintiff 


declare on a demiſe for three years, 


and prove a leatie trom year to year; 
Shute V. Hornjey, E. 19 G. 3. 

ron." 06. 890. 

10. What introduftory words bind the 

* party to a literal rectal, 

CLTAL, NO. I, $. M1sRECITAL. 


V ENILRE & move. 


1. A wenire de novo may be granted 
when there 1s a general verdidt for 


entire damuges, and there was evi- | 
” . - R 


Vide Rxs- 


* dence on all the counts, and ſome of 
them are bad in law. Page 377, 378 
2. A court of error may grant a wenire 
de nowo; Grant v. Aftle, EL U1 If $I 
'722, tO 731 

> 3. But there is no mitanice of a 
caurt Of error granting a wvenire de 
zovo to an inferior court ; Trevor V. 
Wat!, B. R. E. 2a G. 3. 732, n 
(+ 157 6] 
( 4. The court of B. R. «will grant a 
venire de novo to the great je//ions 1. 
Wales ; Dawies y. Pierce, B. R. M. 
28 G. 3. 732, i. [+ 157.45] 


VENU BE. 
Vide WALES, No, 4. 


VERDICT. 


+ 1. On an information, under a private 
ſtatute, a miſrecital of the commence- 
ment of the par/;ament 1s fatal, after 
verdi&; on the plea of not guilty, 
: 97, n. [+41] 
2. It 1s a general rule, that the court 
will not ſet aſide a verdict in an ac- 
tion for a perſonal injury, on account 
of the ſmallneſs of the damages; 
_ Mauricet v, Brecknock, M. 21 G. 3. 
7 . $O9, 510 
3. Unleſs the ſmaflneſs of the damages 
aroſe from a miſtake in point of law. 
510, n. [2] 
4. A verdi& cures ambiguity, or an 
imperfect ſtate of the plaintiffs title, 
but not an omiſſion of what is the 
gilt of the adon. _ 683 
(7 ;. After wverdi& nothing is to be 
pre/amed, but what is either expreſsly 
ſtated in the declaration, or neceſſa- 
. rily implied from thoſe facts which 
are ſtated ; Spzers v. Parker, B. R. H. 
$6 6.3. 688, 0. [£3] 
6. If there is a general verdict, and 
_ entire damages, On a declaration con- 
. taining ſome courts bad in law, it is 
error, and not cured by verdict. 
IN Te 371» 139 
7. If there is a general verdi&t of 
« guilty”? on an indictment, it is ſuf- 
ficient it one of che counts 1s good. 
| - "bs $$ Y $3. TY EIT 8 730 
| | 8. Vide 


4 
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Qilmed 


4+ Vide PLEADING, No. I3, 14. 


Fide Cory nolp, No. 4+ 


Inftances of things void in law. 7:de 
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2, Vide Munper, No. 1. Prac- 


TICE, No.4, 5. Trial, No. $. 


VENIRE de 2070, W. 


VERIFICATION. 


1. 4 verification is the proper conclu- 
/ion of the replication to a plea to a 
feire facias againſt bail—<« that the 
principal died before the return of 
any ca. /a.** —when the replication 
mcutions a particular ca. /a. and al- 
le;zes that he was alive at the return 
thereot; Chandler v. Reberts, H. 1g 
Gf. 4» - Page 58 to 61 

2. A verification 1s the neceſlary con- 

_ <l1/zon, whenever new matter 1s 1n- 
troduced. - 60 

3. It 1s a bad concluyfion (if ſpecially de- 
murred to) to a plea of the fatute of | 
23 Hen. 6. c. g9.; Boyce v. Whitaker, 


H. 19 G. 3. 94 to 97 
VILLENAGE. 


| 
VIRTUAL or implied As or Words. 


Vide B11 of Exchange, No. 9g. In- 
TENDMENT. MORTGAGE, No. 9. 


. VOID: 


AGREEMENT, No. 4, 7. BANK» 
RUPT, No. 24, 20, 30. BASTARD, 
No. 4. BiL1. of Exchange, No. 5, 
12. ConvicTioN, No. bs 3+. Þ. 
CusToM, No. 6. DECREE, No. 1. 
Fine, No.3. GaminG. InDicT- 
MENT, No. 1, 7» INSURANCE, 
No. 16, 29, 51. JUDGMENT, No. : 
6. LEeasE, No. 1, 3, 4, 5, 0, 9, 
15. MarRIaGce, No.3. Mopus, 
No. 1. MuTiny A&, No. 1. 
OveRrsSEER, No. Ii. PowER, No. 
. Usury, No. 1, 4. Will, 
No. 28. ; | 


VOYAGE. 


Vide INSURANCE, No. 6, 7, 10, 12, 
13, 16, 17, 21, 22, 23, 24, 25s 20, 


WAGES. 


IA Captain of a /i4 has no /ien onh 
- the ſhip for his wages; Wilkins 

V. Carmichael, H. 19 G. 3. 
peels Page 101 to 105 
2, When two /ervices, under different 
hirings, amount together to a year, 
if they are uninterrupted, an increaſe 


not prgyent the ſervant from gaining 
a ſettlement ; Rex v. Under-Barroav, 
| HM. 20G. 3. 309 to 311 
3+ No wages are due to a ſailor, unleſs 
the freight 1s earned ; Abernethy v. 
Landak, M. 21 G.3. 539 to 542 
4. Vide AGREEMENT, No. 5. | 


WAIVER. 


(FP 1. If a party appear on the execu- 
tion of a writ of enquiry, he ſhall not 
afterwards object that the place was 
not within the county ; Bullock v. 
Barrow, B, R. E., 27 G. 3. 


2. Vide ANNUITY, No. 3, 5. 


WALES. 


1. The ground of a judgment 1n one of 
the courts of Great Seffrons, may be 


ment. - 
2. The writ of /atirat runs into Wales ; 
 Penry v. Fones, T. 19 G.3. 213, Llozd 
| v. Jones, B. R.T. 9g G. 3. 213, n. 


| (19] 


3. Civil proceedings cannot be re- 
| of Great Se/fions, without ſpecial-car/s ; 
Williams v. Thomas, B. R. E.22 G. 3. 
; PITS | 751, Nr, [2] 
4. 2u, Whether the wenze can be 
changed from an Engliſh to a Woh 

- county. 262, 263, &n. [1], 
_ + 263, n. [f 73) 

IF 5. The court of B. R. will award a 
wenire de nows to the Great Seſſions mn 
Wales; Dawis v. Pierce, B. R. M. 


40, 47+ AGREEMENT), No. 5, 


28 G. b 732, 0. [+ 1537 85] 


f 4 +6. Welth 


of wages for the ſecond ſervice does 


797, n. [65] 


queſtioned in an a&47o7 upon the judg- 


moved by certiorari from the court; © 


EC 
. 
= —_ ps —_ ” -—& _ & => Iz © - 
TN ee ee ei EEE ao eee eee i ee ae een. > as te eta A. es Ko ad _ —_— _ "— 
PT OS SID BET AU Ari EY I nm TI OF Irs WTI SY RY IE eee > i nn oo er. _ ww - -— O__ =. —— ” m__ 


. , 
_ — " _— Ow. $9 _ EO 
a SO,” was IH ——— ws pane - -- _ a ym_ NN 


© 2 Ow 
95——_— 


A Table of the Principal Matters. 


+ 6. Welſh Juriſdiftion Af. Yide the 
'TaBLE of Statutes after title ST A- 
TUTE. 


WAPENTAKE. 


A lord of a wapentake cannot grant Aa ! 
deputation to kill game; the Earl of 
Aileſbury v. Pattiſon, M. 19 8. 3. 

Page 28 to 30 


4+4WAR. 
+ Fide Atten Enemy. INn<ORANCE, 


No. 14, 15, 41, 50, $1. 
WARRANTY Attorney. 


Fide AMENDMENT, No. 1, 
ATTORNEY, No. 3. 


No. 6. 


” 


So :-.3+ 


PRACTICE; 


WARRANT y#f a Magiſtrate. 


Fid: Prace-Offiier, Pook-Rate, No. 
14. | - | 


WARRANTY. 


Fide ASSUMPsSIT, No. 2, 3- INn- 
SURANCE, No. I, 2, J> 4 Sz on 22, 


33» 34> 35» 36, 41, 43, 40, 47» 50» 
5l, TROVER, No. 1. 


W-AYT. 
1. 'The owner of a private way 15 
| bound ro repair it ; Taylor v. White- 
head, T. 21 G. 3. 745 to 749 
2, Angif it 1s over-fiowed by an ad- 
joining river, he cannot 7/7ify gomg 
upon the contiguous land ; Taylor v. 


I) hitehead, T. 21 G. 3. 745 £0 749 
3. Vide HiGhwar. 


W A Y-going Crop. 
Fide CUusTOM, No. 4. 


WESTMINSTER. 


t. The court of conſcience for Weſtminſter. 


 Fide ATTORNEY, No. 17, 


+ 2. The Statute of Weſtm, 2. Vide 


the TaBLEe of Statutes, after title 
STATUTE. 

+ 3. The Statute of Weſim. 3. (Duia 
Emptores) Vide the TaBLE of Sta- 
tutes after titls STATUTE. 


WTLLE 


1. An implied rewocation of a will may 
be rebutted by parol evidence; Brady 
v., Cubitt, M, 19 G. 3. Page 31to 
0 
2. Awill revoked by implication may be 
_ republiſhed, by reference to it in an 
inſtrument atteſted according to the 
| ſtatute of frauds, 29 Car. 2. c. 3. 
Brady v. Cubitt, M. 19 G. 3. 
On 31 to 40 
3. Marriage, and the birth of a chl7, 
amount to a revocatizn of a will, if 
It 18 of all the zeftator*s land. 39 
4. Marriage alone is a revocation of a 
will of land by a woman, 


35 

5. Land may paſs by the word <* be. 
_—. - | 40 

0. If a will is m two parts, and the 


te/tator ' deſtroys the one in his own 
cuſtody, that 1s a revocation. 40 
7. A will revoked by a ſublequent wall, 
but not cancelled, is re-cttabliſhed by 
cancelling the ſubſequent will, ' 45 
8. A republication requires the ſaine {o- 
lemnities as the original publication. 
| ay" 
9. Inſtance of a prior dvi/e operating 
as a condition precedent 3 Doe v. Ship- 
phard, H. 19 G. 3. 75 to 79 
10. Inſtance where a prior dew://e does 
not operate as a conditzon precedent ; 
Bradford v. Foley, H. 19 G. 3. 
| 63 to 66 
11. If a refator, having one child, and 
ſuppoling his wife en/eizt, deviſe his 
eſtate, m moieties, between the chil- 
dren (1f the unborn child ſhould be a 
daughter) and the wife, with ſurvi- 
vancy between the children as to 
thezr moiety, and hat moiety over to 
the wife 1t both children ſhould die 
before 21, without mentioning the 
event of the wife not having a child, 
the wife, though not en/e/xt, ſhall 
| take the whole on the death of the 


e: 


only child before that age ; Statham 
| Y, Bell, 


Ga, 
= 
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'v. Bell, B. R. E. 14G. 3. Pa 
| & n. [4], 67, n. 
32, If a zeftator 1s in a ftate of inſenſi- 
bility when his will is atteſted, it is 
not executed within the meaning of 
the flatute of frauds, 29 Car. 2. c. 3. 
although he be corporeally preſent ; 

- Rightv. Price, M. 20 G. 3. 241to 
| 244 

13. It is ſufficient if the zeftator Mk, = 
a ſituation where he might have ſeen 
the ww2tnefſes ſign. - 242 
(> 14. The ſealing of a will is a /ign- 
| ing within the meaning of the farute 
of frauds ; Lee v. Libb, B. R. M. 1 
W.&S M. - 242, [6(F] 
(> 15. It 1s not neceſſary that the ze/- 
zator ſhould ſign in preſence of the 
1vitneſſes,if he acknowledge his hand- 
writing to them all. 244, n. [cF] 
$5 16. And ſuch acknowledgment may 
be to each at different times. 244, 


$ n. [>] 
$ 17. So a revocation 15 good, if the 


—_cCccc 


teſtator acknowledge his ſignature, | 


though he do not ſign in the preſence 


| of the wwitne/ſes. 244, n. [F] 
18. Inaccuracies in that part of the 


fatute of frauds which relates to. 


wills. - 244, n. [2] 
19. Tf an eftate 1s dewi/ed to the 72/tator®s 
ſon for /;fe, and after his death, to 
the ſon's children, and their heirs, and 
in caſe the ſon die without iflue, then 
. to the teſftator's two daughters then 
 2n effe, and their heirs, the eſtate to 
the children of the ſon, and that to 
the daughters, are both contingent 
remainders 1n fee ; Goodright v. Dun- 
ham, M. 20 G. 3. 264 to 268 
20.. In a deviſe to the teftator's ſon, 
and, if the teftator*s three daughters 
over-live the ſon and his heirs, then 
to them, the words © his heirs,” 
mean heirs of the body, becauſe the 
daughters could never over-live the 
collateral heirs of the ſon, coming 
under that deſcription themſelves. 


266, 267 


_ 21, Under a deviſe to 4. when he ſhall | 


be 21 years of age of the fee-ſimple 
and inheritance. of $S. to him and his 


ebild or children for ever, but, if he. 


die before that time, then the fee- 
ſimple and inheritance to B. for 
ever (there being no child of 4. in 


e 66, 


eſe), 4. takes an eſtate-tail ; Davie 
V. Stevens, H, 20 G. 3. 
; Page 321 to 324 
22, If there is a deviſe to A. and the 
heirs of his body, and, for want of 
ſuch iſſue, to B. and A. die before 
the ?/tator, leaving iſſue who ſurvive 
the teſtator, ſuch ſue ſhall take no- 
thing, and the limitation to B. ſhall 
veſt as an immediate e/tate, on the 
teſtator's death 3 Hodg/on v. Ambroſe, 
E. 20 G. 3. 337 to 345 
23. And this, although 4. was the 
 teſtator's heir at law; Warner v. 


White, B. R. M. 22 G. 3. 344,n. 
[4] 345» Þ- 


24. By deviſe to A. for life, remainder 


to truſtees to ſupport contingent re- 
mainders during A.*s life, and, from 
and after his deceaſe, then to the 
heirs of his body, A. takes an gale 
for /ife, with a veſted remainder to 
himſelf in tail, the. words ** heirs of 
the body,” being words of /imita- 
tion; Hodg fon v. Ambroſe, E. 20G. 3. 
7 to 345, & n. [5 
25. A deviſe of all the teſtator's rea 
eſtate in A. to B. during life, and, at 
B.*s death, to the children of B. with 
remainder over, gives either an 
eſtate-tail to B. or an eſtate for life 
to B. with remainder in tail to Þ.'s 
children; Hodges v. Middleton, T. 


20 G. 3. 431 10.435 


26. An eſtate to A. for life by a deed 


and a /imitation of the ſame eſtate to 

| the heirs of the body of 4. by a will 
(though the eſtate by the deed was 
voluntary, and moved from the tet- 
tator, and is recited in the will), do 
not unite ſo as to give 4. an eftate- 
tail, but the heirs of his body take a 
contingent eſtate by purchaſe ; Dee v. 
 Fonnercau, M. 21 G. 3. 487 to 509 
27. A aeviſe of a real eſtate to 4. after 
a good executory deviſe thereof to the 
heirs-male of the body of B. and 
limited on default of ſuch fſue, 1s a 
good executory deviſe, veſting either 
in poſſeſſion on the death of B. with- 


out leaving iſſue, or as a remainder 
on his death leaving iſſue ; Dee v. 


Fonnereau, M. 21 G. 3. 
| © 4$7 to 50g 
28. A deviſe after failure of the ſue 
or heirs of 4. without any previous 
limitation 
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imitation to ſuch iſſue or heirs, is | 


void nm 1ts creation. 
R | Page 506, n. 507, n. 
29. If after a preceding /:mztation to 
ſuch iſſue or heirs, 1t 15 not wvozd. 
| 506, n. 
30. A deviſe of perſonal eftate to (or 
conveyance in ?ru/? for) one and the 
heirs of his body veſts the whole in- 
tereſt 1n him. 506, n. 
31. The will of a feme covert, autho- 
rized by a' power m her marriage 
ſettlement, cannot be grven in evi- 
dence to ſhew a title to perſonal eflate, 
till it 1s proved in the eccle/raſtical 
court ;" Stone v. Forſyth, T. 21 G. 3. 
707 to 709 
£7 32. And the regular courſe, in that 
_ court, is, not to give prebate of the 
will, but adminiftration, with the will, 
as a teſtamentary paper, annexed. 
709, n. [+ 150 [EF] 
33. A change merely of the /zgal gate 
tram one of ah to another 15 not a 
revocation of the will of ceftui gue 
truſt; Doe v. Pott, 21 G. 3. 710 to 
22; Watts v. Fullarton, Canc. T. 
4.3... 718, 719 
34+ A no having deviſed a/l the re- 
fdue of his eſtate, of what nature, 
kind or quality whatſcever, and having 
afterwards purchaſed, and been ad-_ 
mitted to, a copyhold egftate, and hav- 
ing /urrendered it © to ſuch uſes as he 
«« ſhould, by his laſt will in writing, 
«© limit and appoint,” and having 
then made a codicil to his will, at- 
reſted by three witneſſes, reciting the 
having made his will and altering 
ſome of the legacies therein, and 
+ then ratifying and confirming all and 
every the gitts, deviſes, and bequeſts, 
contained in his ſaid. will not thereby 
altered, the copyhold eſtate pales, 
the codicil! operating as a republica- 


ion, and bringing the will to the date | 
of the codicil ; Doe v. Dawie, B. RR. 


M. 15G. 3. 716, &n. [2], 717,n. 
(7 35- But copyhold lands purchaſed 
atter making a will do. not paſs by 
ſuch will; Spring v. Biles, B. R. M. 
24 G. 3. 1 Term Rep. 435, 
36. By a wveviſe—** to A. and B. for 
« their lives and the life of the ſur- 


— 


« and have iſflue, then after the 
« death of A. to B. and her heirs, 
© but if B. ſhould die unmarried 
« and without uTue, then to A. and 
« her heirs'?—4. and B. take a 
Joint eſtate for life, with contingent re. 
mainders wm fee to each ; Good!itle v, 
Billington, T. 21 G. 3. | 
Page 753 to 758 
37+. Inftances where words in a will ſut- 
ficient to paſs a fee-ſimple, are re- 
ſtrained by ſubſequent words, to mean 
an eſtate-tail. 266, 267, 757 
38. By this deviſe, viz. — I give and 
« demiſe to A. her heirs and afligns 
«« forever, all my lands at B. and | 
«« give and bequeath to A. aforeſaid, 
« all my lands at C.?*—4. only 
takes an e/zate for life in the lands at 
C. and the reverſion ſhall deſcend, 
although the will begin with theſe 
introductory words—** For thoſe 
 «« worldly goods and eſtates where- 
« with it hath pleaſed God to bleſs 
«© me,” —and contain a legacy of 15. 
to the heir at law; Right v. Side 
botham, T. 21 G. 3. 


4. 759.50 764 
39- So, though a will begins with hke 
introductory words (No. 32.), and 
then the ze/tator gives all his freehold 
tenement lying in G. to A. B. and C. 
« to them my /iſter*s ſons,” and then, 
among ſeveral pecuniary legacies, 
| leaves 10s. to his heir at law, 4. B. 
and C. take only for /fe, and the re- 
verſion deſcends; Denn v. Goſhin, 
B. R. M. 18 G. 3. 760, 761 
40. To, where there are ſimilar intro- 
 duftory words (No. 32.), and the 
teſtator gives his houſe to a younger 
ſon $. and after the death of S. to 
A. and B. ſons of S. and a legacy 
of 15s. to the huſhand of his heir at 
law, 4. and B. only take for life, 
| and the reverſion deſcends; Right v. 
SF Scacc., FH. 1 G. 3. 761 
41. S0, if, after a ſimilar introduction 
(No. 32.), the ze/tator gives all his 
real eltate to his wife for life, and 
to his ſon P. after his wife's death 
all his land at J. and, among ſeveral 
legacies, 5s. each to all his grand- 
children, among whom were has heir 


« yivor, but, in caſe B, thould marry 
II 


at law, P. ſhall only take thg land at 
| | | WW. for 


A Table of the Principal Matters. 


I. for life, and the reverſion ſhall 
_ deſcend. Page 761, 762, & ns ds || 
t7 42. Yet ſuch introdutory words 
are material in the conſtruQtion of a 
will; Maundy v. Maundy, B. R.T. 
6 &. $: 760, n. [CF] 
43. By a deviſe of —** al the right, 
title, and intereſt which I now have, 
and all the term and terms of years 
which I now have or may have in my 
power to diſpoſe of, after my death, 
in whatever I hold by leaſe from Sir 
F. F, and alſo the houſe called the 
Bell tavern”? —the fee-ſimple in the 
houſe called the Rell tavern paſſes. 
762, 703 
44. © All my eſtate”? or « all my in- 
tereſt” are tantamount. to an expreſs 
deviſe 1n fee. 763 
45- But a deviſe of « all my lands at 
A"? only paſſes an efate for life. 


 434+-703 
46. Vide STOCK, No. 2, 


tWILLS (the Statute of ) 


+ Vide the TaBLg of Statutes or 
title STATUTE. 


+ WINCHESTER (the Statute of ) 


+/Yide the TaBLE of Statutes after 
| title STATUTE, 


WITNESS. 
- The further recompence given by 5 El, 


Cc. 9. F 12. againſt a witneſs, for non« 
attendance, muſt be aſſeſſed by the 
court out of which the proceſs iſſues, 
not by the zury, nor the judge at 
Nifs Prius 3 Pearſon v. lles, H. 21 
G3. Page 556 to 561 
2. Debt will lie on ſuch affefiinent. 61 » 
3. A witneſs who wilfully abſents him- 
ſelf may be attached tor the contempt. 


cO1 
4+. Or an a&#ion on the caſe will lie 
againſt hjm. - 561 


5. Vide CosTs, No. 10. Execurtor, 
No. 2. Evipence,. Hartas 
Corpis, No. 1. Trial, No. 6. 
TxXUsTEE, No. 1. WILL, No. 13, 
14, I5, 16, 17. 


WORKHOUSE. 


Vide Poor-Rate, No, I. 
No. 24 * 


W-3-4:'s 


Vide DEMURRER to Evidence, No. 4. 
ELEGiT. ENnqQuikRy. ERROR, 
EviDENCE, No. 3, EXCHEQUER= 
Chamber. HusBANnD, No. 3. Vs- 
RIFICATION, No. 1 


REL1Er, 
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The following valuable Books or Revorts, and other 
Law Books, are publiſhed by E. and R. Brooks. 


Ponnov's ReyorxTs of Caſes determined in the Court of 
King's Bench, during the 'Time of Lord Mansfield's prefiding 
in that Court, from 3o Geo. 2. 1756, to 12 Geo. 3. 1772. 


A new Edition z with addition of Marginal Notes of the Points . 


determined in each Caſe, and References to other Reports of 
the ſame Caſes. In five Volumes, Royal Octavo, Price 21. 
128. 6d. in Boards, or 31, bound. 


Burrow's Dxcisions of the Court of King's Bench on Set- 
| tlement Caſes, from the Death of Lord Raymond 1532, to 
16 Geo. 3. 1776. New Edition; with addition of Marginal 
Notes and References. One Volume Quarto. Price 11. os. 


Brown's RryorTs of Caſes in Chancery, during the Time 


of Lord 'Churlow, from 15778 to 1789. In two Volumes Folio 
{Vol. I. being the ſecond Edition, with an Appendix of con- 
temporary Caſes, and other Additions). Price 3I. 105, 


Brown's RreokTs of Caſes in Chancery determined in 
30 Geo. 3. 1790. Price 8s. | 


*,* This ColleCtion of Reports is continued every Year. 


BaRNes's NoTes of Caſes in Points of Practice, taken in the 
Court of Common Pleas, from 1732 to 1756. 'Fo which is 
added, a Continuation of the Caſes to the End of the Reign of 
Geo. 2. A new Edition, in one Volume, Royal Octavo. 
Price 12S--.. ws 


Coxe's REroRTs of divers Reſolutions and Judgments in the 
ſeveral Courts, given with great Deliberation by the reverend 
Judges and Sages of the Law, of Caſes never refolved or ad- 
judged before, and the Reaſons and Cauſes of the ſaid Reſolu- 
tions and Judgments, from 14 Eliz. to 13 James I. in 13 Parts, 
with References to all the Books of the Comm.on Law ; the 
Pleadings in Engliſh, and many additional Notes and Re- 
ferences by the late Mr. Serjeant Wilſon, 7 Vol, Royal 
Octavo. Price 31. 13s. 6d. —- PEE 


Cowyrer's ReyorTs of Caſes in the King's Bench, from 24 
to 18 Geo. 3. Folio. Price 11. 16s. 


Croke's ReporTs of Caſes in the Courts of King's Bench 
and Common Pleas in the Reigns of Queen Ehzabeth, King 
James, and King Charles. Written originally in French, re- 


vited and publiſhed in Englith by SIT H. Grimſtone, Maſter of 


© the 
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LAW BOOKS publiſhed by E. and R. BROOKE, 


.the Rolls, Temp. Car. I. and now apain reviſed and corre&ed, 
with the addition of Marginal Notes and References to modern 
Authorities, by 'Thomas Leach, Efq. of the Middle Temple. 


*.* This authentig Colleftion of Reports is now under republica- 
'tton,*in four. Volumes, Royal Octavo;z the two firſt of which only, 
containing the Reports of the Reign of Elizabeth, are yet pub- 
liſhed. 'The other two Volumes, being i in great forwatdneſs, will ap- 


pear in a ſhort time. 
Subſcriptions, at 11, 16s. are received for the whole Sets which, 


when completed, will be ſold for 21. 2s. 1n Boards. 


PLOWDEN's COMMENTARIES OR REPORTS containing divers 
Caſes and Matters in Law, argued and adjudged in the Reigns 
of Edward VI. Mary, and Elizabeth, tranſlated into Engliſh, 
and conſiderably improved by many additional Notes and Re- 
ferences to antient and modern Authorities. 'To which are 
added his Queries on various Points of Law. Folio. Price 


11. 11s. 6d. 


PRECEDENTS 1N CHANCERY, being a Collection of Caſes in 
Chancery from 1689 to 1722. Second Edition. With Notes 
and References to former and later Reports, by 'Thomas Finch, 


Eſq. of the Inner Temple, Royal Octavo. Price 12s. 


Lord RaxMonD's REPORTS AND ENTRIES of the Pleaduigs 
of Caſes in the King's Bench and Common Pleas, in the 
Reigns of King William III. Queen Anne, King George I. 
and King George Il. Fourth Edition corrected. With addi- 
' tional Notes and References to the contemporary and modern 

| Reports, by John Bayley, Eſq. In three Volumes, Royal 
Octavo, in Boards. Price il. 16s, 
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*,* The ſecond Volume is in great forwardneſs, and will be pub» 
liſhed 3 in Eaſter Term : in the mean Time, the Work is fold to Sub= 
ſcribers at 11. 115. 6d; 


SALKELD'Ss RreporTs of Cafes adjudged in the Court of 
King's Bench (chiefly during the 'Vime of Lord Chief Juſtice 
Holt), with ſome ſpecial Cafes. in Chancery, Common Pleas, 
and Exchequer, alphabetically digeſted under proper Heads, 
from the firſt of William and Mary to the tenth of Queen 

_ Anne. Fifth Edition. With many hundred References in ad- - 
dition to thoſe of Sir Knightly D*Anvers, by George Wilſon, 
Eſq. Serjeant at Law. Three Yolumes, printed 11 one large 
Volume Folio, Price 11. 16s. 


*,* The third Volume may be had ſeparate, price 16s. 


 STranxcr's ReyorTs of adjudged Caſes in the Courts of 
Chancery, King's Bench, Common Pleas, and Exchequer, from 


' 2 Geo. 1. to 21 Geo. 2. | Second Edition, with additional 
| Notes 


LAW BOOKS publiſhed by F. and R. BROOK. 


Notes and References. Two Volumes, Royal OQtayov. Price 
Il. Is. EEE | 


W11.0N's ReporTs of Caſes in the King's Bench and Com- 
mon Pleas, from 16 Geo. 2. to 14. Geo. 3. 'Three Parts, 
Folio, bound in two Volumes. Second Edition. Price 31. 3s. 


_ Prext Williams's ReporTs of Caſes in Chancery, and of 
ſome ſpecial Caſes in the King's Bench, from 1695 to 1534. 
Fourth Edition, with additional References to the Proceedings 
in the Court, and to later Caſes, by Samuel Compton Cox, 


Eſq. of Lincoln's Inn. 'Fhree Volumes, Royal Octavo. Price 
Il. 11s. 6d. | 


Lord Cokre's COMMENTARY ON LITTLETON's "Treatiſe of 
the 'Tenures of England, with very copious Notes and Re- 
ferences, by Francis Hargrave, Eſq. and Charles Butler, Eſq. 
of Lincoln's Inn, with an Analyſis of Littleton, written 1659, 
but never before publiſhed. A new Edition, being the Four- 
 teenth, corrected, with an improved arrangement of the Notes. 
Folio. Price 31. 3s. in Boards. 


*.* This Work engaged the attention of the original Editor up- 
wards of ten Years; and, beſides the addition of Mr. Butler's labours 


in the Undertaking, contains the valuable Notes of Lord Hale and 
Lord Chancellor Nottingham. 


Woop's COMPLETE Boby oF CONVEYANCING in Theory and 
Practice, containing a Syſtem of the Law of Aſſurances and 
 Conveyances, with a very copious Collection of Precedents, 
adapted to all the variety of Purpoſes i general Uſe. A new 
Edition, newly arranged and digeſted, with the addition of 


original Precedents, Notes, References, &c. By John Joteph 
Powell, Efq. | 


+ .* The firſt Yolame only of this Work is yet publiſhed, price 21. 
25.in Boards. 'The two other Volumes are jn conſiderable forwardnels, 
ard will be publiſhed, in ſucceſſion, in a ſhort Time, I 


SHEPPARD'S '[TOUCHSTONE oF CoMMoN ASSURANCES; or, A 
plain and familiar 'Treatiſe, opening the Learning of Afurances 
or Conveyances of this Kingdom. Fifth Edition, reyifed and 
corrected, with large Notes and References, by Edward Hil- 
liard,: Eſq. and a copious Index by Mr. Pigot, Author of the 
eclebrated 'Treatiſe on Fines and Recoveries, Folio, Price 
xl. 58. 27 4h 

*.* Anew Edition of this much eſteemed Work, with additional 


Notes by the Editor, will very thortly be publiſhed in one Yolume 
Royal OQavo, 


 Cnrvisr's Es8ay on the Nature and Operation of Fines and 
Recoveries, Second Edition, with confiderable Additions. 
Bound 1n one Volume Octavo. Price 98. 


RrEves's 


LAW BOOKS publiſhed by E. and R. BROOKE. 


Retves's HisToRyY OF THE ENnGLisH Law, from the Time 
_ of the Saxons to the Reign of Queen Mary. Second Edition, 
with conſiderable Additions. Four Volumes, OEtavo. Price 
1]. 10s. | 


_».* This Work affords an inftruQive View of the ancient State of 


the Engliſh Law, deduced from the Writings of Glanvil, BraQon, 


Britton, the Mirror, and other ancient Writers, and traces down, in 


hiſtorical Order, the Progreſs of the ſeveral Additions and Improve- 
ments, as introduced by Statutes, or extended by the Conſtruction and 
Reſolutions of the Judges, which are extant in the Year Books, and 
other authentic Books of Reports, down to the Reign of Elizabeth. 
Among other SubjeCts of the ancient Law, it treats very fully on the 
Origin and Nature of the ſeveral old Writs, and the Law of real 


Actions, and is therefore uſually recommended as a proper IntroduQtion 


to the Study of Corr LiTTLETON. 


Crown CrrcurT ComPaNtoN, containing the PraCtice of the 
Aſhzes on the Crown Side, and of the Courts of General 

uarter Seſſions of the Peace, including a ColleQtion of uſeful 
and modern Precedents of IndiCtments and Informations in 
criminal Caſes, as well at Common Law, as thoſe created b 
Statute ; wherein, hkewiſe, ſo much of the Common and Sta- 
tute Law is ſet forth, as to thew the ſeveral Offences, the Of- 
$ender's Puniſhment, and in what caſes Felons are to have, or 
not to have, the Benefit of Clergy 3 with References to the beſt 
printed Authorities. 'To which are added, The Clerk of A/jizes 
_ Circuit Companion, with 'Tables of Fees of the Officers and 
gervants belonging to the Judges, the Clerks of Afſhze, and 
Aſſociates on the ſeveral Circuits, &c. - Originally compiled 
by W. Stubbs and G. Talmaſh. Sixth Edition, with large 
Additions and Improvements, by 'Thomas Dogherty, of Clit- 
ford's Inn. One large Volume, OCtavo. Price 10s. 6d. 


CoLLECTANEA JURIDICA, conſiſting of ſeleC&t 'TraQts on the 
Theory and PraQtice of the Law, ſpecial Arguments, and 
adjudged Caſes, not hitherto, or but imperfeCtly, reported ; 
Caſes in Law and Equity, with Opinions of eminent Counſel, 
&c. with a Regiſter of Law Publications, from Hilary 'Ferm 
1788, to Michaelmas 'Term 1790. Volume I. Price 
Soards. > TE Fg = 

*.* This Publication will be continued every T Ne 
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_ Correction or Cases in Law, Equity, and Conveyaticin 
with the Opinions of Mr. Booth, Mr. Filmer, and other emi- 
nent Counſel (of their time) thereon, alphabetically arranged 


and digeſted under diſtint Heads. Originally collected by an 
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eminent Practitioner of the Court of Exchequer, and now pub- 


liſhed chiefly from the Originals. 


*,* No. I. of this Work, price 15. 6d. was publiſhed the 1 of 
January 1791, and will be continued Monthly till December, when it 
will be complete in three Volumes. 
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Law Books printed for D.Brown, W.Mears, 
and J. Brown. - 
1.  utwiche's Reports and Entries, 4 Vol. 
Folio. Fs 7M $5 
2. H. Grotizs of the Rights of War and : 
Peace: In which are Explained the Laws 
j and Claims of Nature and Nations, and the W| 
| | principal Points that relate either to Publick 
1 Government, or the Conduct of Private Life. 
Together with the Author's own Notes. 
[i Done into Engliſh by ſeveral Hands, with 
_ che Addition of the Author's Life by the 
[| Tranſlators : Dedicated and preſented to his 
|| Royal Highnelſs the Prince of Wales. In 3 
© | Vol. O&awvo. b EY 
| 3. Keeble's Reports: In 3 Vol. Folio: 
© | 4. Syderfin's Reports, with the Addition of b 
1 Fs many thouſand References; Folio,  _ { 
-— 5. Townſend's Preparative to Pleading,with | 
7 large Additions. In OFave. Va | 
FS | 6. The Practical Regiſter in Chancery. 
 Oftave. | Ne Rn 
7. Compendium of the Laws : 1x/. Con- Þ| 
cerning the Laws of the Poor, as to Relief = 
or Settlement. 2dly. The Laws for the Pre- 
ſervation of the Game.. 3dly. Againſt High- |/ 
way-men, &c. To which is ſubjoin'd, the 
late A& concerning Vagrants, and ſeveral 
new Precedents relating thereto, 2d Edition. 
By 7.0. Eſq; Twebves. 2 
8. The Practice of Courts Leet and Courts 
Baron : Publiſh'd from the Manuſcripts of 
_ Sir#F. Scroggs. The 3d Eddition, with large 
Additions. O&awvo. WD | p 
9. The Nature and Practice of Real I 
Actions in their Writs and Proceſs, both 
Original and Judicial. By G. Booth Eſq; Fol. 
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